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OF  THE  PROCEDURE  IN  VARIOUS  ACTIONS 
APPROPRIATED  TO  THE  OUTER  HOUSE. 

CHAPTER  I. 
OF  THE  ACTION  OF  TRANSFERENCE. 

SECT.  I. — OF  ORDINAHY  ACTIONS. 

Where  either  of  the  parties  to  a  process  dies,  the  proceedings 
must  necessarily  stop  till  his  representatives  are  cited,  or 
shall  sist  themselves  as  parties,  for  any  judgment  taken  in  an 
action  against  a  party  wlio  is  dead,  is  null ;  Shian  v.  Killie- 
huntly,  9  July  1765,  v.  Sup.  911 ;  Davidson  v.  Robertson,  6 
June  1827,  v.  S.  751,  (N.  E.  702) ;  and  this  holds  even  where 
the  party  is  merely  a  cautioner,  and  the  principal  is  a  party 
to  the  action,  and  the  interlocutor  is  in  favour  of  the  de- 
ceased ;  Ferriei'  v.  Berry,  17  June  1828,  vi  S.  982. 

Formerly,  when  either  the  pursuer  or  defender  died,  or 
when  a  change  took  place,  as  in  the  case  of  a  predecessor  and 
successor,  or  of  an  author  and  purchaser,  an  action  of  transfer- 
ence was  necessary.  The  necessity  of  a  transference  active,  i.e. 
where  the  pursuer  dies,  was  prevented  by  the  act  1693,  c.  16, 
(c.  24,  Th.  Ed.  ix.  271),  which  allows  **  his  heir,  executor,  or 
assigney,  upon  production  of  his  service,  or  retour,  or  con- 
firmed testament,  or  speciall  assignation,  though  not  intimate, 
to  insist  in  the  principall  cause ;''  and  successors  or  pur- 
chasers may  proceed  with  the  action,  on  producing  their 
title,  and  being  sisted  by  a  minute. 

Where  the  defender,  however,  dies,  and  his  representa- 
tive will  not  sist  himself,  an  action  of  transference  passive  is 
necessary,  and  the  principal  cause  cannot  be  proceeded  in, 
until  decree  of  transference  is  pronounced. 
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The  summons  ''  need  only  libel  his  active  title,  and  the 
pasfiive  title  against  the  defender,  with  the  oonclosions  of  the 
original  summons ;"  A.  S.  15  Feb.  1723.  The  former  prac- 
tice was  to  libel  the  whole  procedure  in  the  original  process. 

This  summons  is  privileged,  passing  on  an  inducice  of  six 
days,  and  requires  a  bill  and  a  full  copy  for  execution  ;  see 
Macqueen  and  Mandy.,  infra. 

It  is  called  and  enrolled  as  an  ordinary  summons,  and  an 
interlocutor  of  transference  in  statu  quo  being  pronounced,* 
the  process  is  borrowed  up  and  lodged  in  the  principal 
cause,  which  then  proceeds. 

The  ordinary  rules  about  the  heir  being  entitled  to  the 
amnua  deliberandi,  and  the  limiting  the  decree  cognitionis 
causa  tantum,  where  the  heir  renounces,  obtain  in  this  as  in 
other  actions. 

When  defences  are  lodged  against  the  transference,  and 
any  protracted  litigation  appears  likely  to  ensue,  it  is  the 
usual  course  to  remit  the  process,  ob  cantingentiam,  to  the 
Ordinary  in  the  principal  cause.  Where  expenses  are  given 
against  the  defender,  it  may  be  necessary  to  extract  the  de- 
cree in  order  to  recover  them,  and  then  the  decree,  instead 
of  the  process  itself,  wiU  be  lodged  in  the  leading  action. 

The  representative  of  a  defender  is  entitled  to  sist  him- 
self in  the  principal  cause,  though  the  pursuer  oppose,  and 
is  unwilling  to  proceed  with  the  action ;  M^Culloch  v.  Han- 
nay,  ^c,  24  Nov.  1829,  viii.  S.  122.  Where  the  pursuer  on 
the  other  hand  dies,  and  his  heir  forbears  to  insist,  the  de- 
fender must  raise  an  action  of  transference  against  him; 
Tait's  MS.  "  Proces  of  Transference."  When  an  action  is 
pursued  against  several  persons  in  company,  they  must  aU 
be  summoned ;  but  being  once  duly  called,  though  some  of 
them  die,  there  is  no  necessity  of  transferring  against  their 
heirs ;  Crawford  v.  Stirling,  ^c,  16  Nov.   1762 ;   Elchies, 

^  *^  The  Lord  Ordinary,  Sco.  transfers  tn  $tatu  quo,  and  decerns.*' 
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Society,  No.  12.    See  also  Hamilton  v.  MGilp  and  Shirra, 
15  Dec.  1826,  t.  S.  140,  (N.  E.  129). 

Where  it  is  doubtful  whether  the  party  be  the  representative 
of  the  deceased  or  not,  decree  of  transference  will  be  pro- 
nounced, reserving  all  defences  against  his  liability,  and  these 
will  be  discussed  in  the  principal  cause  ;  Wilson  v.  Agnew,  6 
June  1828,  vi.  S.  927;  Bank.  iv.  24.  64.  Decree  of  transference 
was  refused  to  be  pronounced  against  the  widow  of  a  de- 
ceased defender,  who  had  received  a  liferent  of  his  heritable 
property,  and  a  bequest  of  certain  moveables,  his  heir  and 
executor  having  both  entered  to  his  succession  respectively ; 
CUlland  v.  Baillie  or  Weir,  18  Feb.  1845,  vii.  D.  461. 
Where  the  party  intends  to  renounce  the  succession,  decree 
of  transference  in  statu  quo  may  be  pronounced,  and  he  may, 
by  the  same  interlocutor,  be  allowed  to  give  in  a  renuncia- 
tion of  the  succession ;  Low  v,  Campbell,  1  July  1824,  re- 
ported of  date  12  Nov.  1824,  iii.  S.  265,  (N.  E.  187). 

Care  should  also  be  taken  that  the  transference  is  raised 
against  the  parties  having  the  real  interest  to  defend. 
Thus,  where  one  dies  leaving  a  trust-deed  in  favour  of  trus- 
tees, decree  in  a  transference  against  his  eldest  son,  who  re- 
fuses to  enter  heir,  is  not  a  res  judicata  against  the  trustees, 
GoMiey.  Tenants  of  Maison  Dieu,  28  Nov.  1752,  M.  14,065. 
An  action  may  be  transferred  against  parties  who  are  the 
trustees  and  executors  nominate  of  the  defunct,  on  the 
short  indudoe  of  six  days,  as  in  other  cases  of  transference, 
Macqueen  and  Mand.  v.  Clyne's  Trs,,  20  May  1834,  xii.  S. 
610.  Where  the  representative  of  a  deceased  defender  is 
called  as  a  party  to  the  action,  and  thereupon  lodges  de- 
fences, to  the  effect  of  renouncing  the  succession,  he  is  en- 
titled, as  in  similar  cases,  to  payment  of  the  expenses  he 
has  incurred,  Carruthers  v,  Phillip  or  Hogg,  Scc.\  28  Nov. 
1828,  vii.  S.  81. 

Regarding  the  state  of  the  principal  cause, — if  once  en- 
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rolled,  though  no  interlocutor  has  been  pronounced,  it  may 
be  transferred,  Bell  v.  Sheptierd,  27  June  1812,  F.  C. ;  but 
it  was  at  one  time  the  common  opinion,  that  it  could  not 
be  transferred  till  called.  It  is,  however,  now  settled,  that 
although  not  called,  a  summons  may  be  transferred,  and  the 
benefit  of  diligence  generally  used  on  it  thus  preserved, 
M'Intoah  V.  Macandrew,  26  May  1829,  vii.  S.  649;  Cameron 
V.  Chapman,  9  Mar.  1838,  xvi.  S.  907,  (supra,  p.  265)*  Trans- 
ference is  unnecessary  to  authorize  the  extracting  of  the  de- 
cree, where  it  has  been  obtained  during  the  defender's  life- 
time, Tait's  MS.,  ubi  mpra ;  E,  oflKintore  v.  fVatt  and 
Fowler,  9  Dec.  1809,  F.  C. ;  See  More,  ccclxxxviii. 

Few  cases  seem  to  have  arisen  on  the  act  1693,  c.  15, 
supra.  Under  the  provision  in  favour  of  special  assignees, 
it  has  been  found,  that  where  one  had  right,  by  a  mortis 
causa  disposition,  to  lands,  and  a  reduction  of  a  preceding 
disposition  was  in  dependence,  at  the  instance  of  the  tes- 
tator at  his  death,  the  later  disposition  was  a  sufficient  title 
to  proceed  with  the  cause,  though  the  action  was  not  spe- 
cially assigned,  for  accessorium  sequitur  principale,  Kyle, 
^c.\.  Kyle's  2V*.,  30  Nov.  1821,  i.  S.  193,  (N.  E.  171); 
Barbour,  {Underwoods  Tr.)  v.  Bell,  ^-c,  25  Jan.  1831,  ix.  S. 
334. 

Where  a  party  appearing  in  a  process  for  his  interest  dies, 
it  is  in  general  unnecessary,  and  indeed  incompetent,  to 
transfer  the  process  against  his  heir ;  Tait's  MS.  *'  Proces 
of  Transference."  For  where  one  appears  in  an  action 
without  being  cited,  and  without  there  being  any  con- 
clusions against  him,  no  personal  decerniture,  except  for 

*  **  Where  the  defender  dies  after  the  execution  of  a  summons  l>ut 
before  it  is  called,  the  transference  against  his  heir  must  first  be  called, 
enrolled,  and  decerned  in,  transferring  the  action  in  statu  quo;  and  this 
being  done,  the  principal  action  may  be  called,  enrolled,  and  insisted  in, 
the  action  of  transference  being  produced  and  repeated  in  it." — Tail's 
MS.  '*  Proces  of  Transference." 
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expenses,  can  be  pronounced  against  him,  Baxter  v.  Braith- 
wood,  Sfc,  28  June  1678,  M.  16,157 ;  IVedderburn  v.  Totvn  of 
Dundee,  4  Jan.  1740,  M.  11,986  ;  but  it  deserves  consider- 
ation, whether,  where  a  claimant  in  a  process  of  competition 
dies,  the  action  should  not  be  transferred  against  his  heir, 
or  executor,  though  the  ancestor  may  not  have  been  called 
in  the  principal  cause,  at  least  if  it  is  wished  that  the  decree 
fcJiould  have  the  effect  of  res  judicata  against  such  repre- 
sentative, sec  Nisbet  v.  Jl'atson,  ^c,  16  June  1715,  M. 
16,157  ;  A.  S.  1711,  infra,  p.  543 ;  mpra,  p.  489. 

If  the  compearer  also  had  been  found  liable  in  expenses, 
but  they  had  not  been  decerned  for  at  his  death,  a  trans- 
ference would  appear  necessary  against  his  representative. 

SECT.  II, OF  ACTIONS  OF  DAMAGES,  &C. 

It  has  led  to  some  discussion,  whether  actions  of  a  cri- 
Diinal  nature,  or  those  founded  on  delict  or  quasi  delict, 
are  transferable.     Now,  on  the  one  hand,  if  the  action  be  of 
a  properly  criminal  nature  insisted  in  at  the  instance  of  the 
public  prosecutor,  it  is  not  transferable,  whether  litiscontes- 
tation have  taken  place  or  not,  and  even  although  the  pro- 
secution has  proceeded  so  far,  that  a  iSne  has  been  ordered 
to  be  paid  by  the  party.    Gray  v.  Faxton,  Sfc,  18  Feb. 
1773,  M.  10,361.     On  the  other  hand,  where  the  demand  is 
at  the  instance  of  a  private  party,  merely  for  reparation  of 
the  damages  or  injury  he  has  sustained,  the  action  is  trans- 
ferable, whether  litiscontestation  have  taken  place  or  not, 
M'Naughton  v.  Robertson,  17  Feb.  1809,  F.  C ;  for  in  such 
a  case  a  debt  has  become  due  by  the  deceased,  which  becomes 
a  burden  on  his  succession.    Where  the  claim  is  made  again, 
not  merely  for  actual  loss,  but  also  in  solatium,  the  action 
cannot  be  transferred  against  the  representative,  unless  litis- 
contestation has  taken  place,  i.  e,  unless  the  action  has  pro- 
ceeded so  far  as  that  the  deceased  has  lodged  defences  on  the 
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merits,^  Montgomery  v.  Representatives  of  Walker,  17  July 
1762,  M.  10,360 ;  Morrison  v.  Cameron,  ^c,  25  May  1809, 


*  The  following  very  distinct  statement  of  the  principle  of  lUiscontes- 
iation,  as  applicable  to  our  older  forms  of  pleading,  is  given  in  the  New 

Furmof  Process,  (2d  Ed.  1799),  92,  &c '"  A  process  or  lis  was,  in  the  civil 

law,  said  to  be  contested,  or  litiscontestation  to  be  made,  when  the  pur- 
suer bad  preferred  his  olaim  and  the  defender  his  defences ;  and  this  was 
considered  as  a  judicial  quasi  contract  entered  into  between  the  litigants, 
bj  which  thej  agreed  to  submit  the  cause  to  the  decision  of  the  judge. 

Bj  the  usage  of  our  courts  litiscontestation  can  be  formed  only  by  ex- 
tracting an  act  or  warrant,  granting  a  proof  of  special  facts  to  either  party, 
or  to  both. 

AAer  litiscontestation,  the  defender  cannot  pass  from  his  appearance  in 
the  cause,  and,  therefore,  any  definitive  sentence  pronounced  therein  is 
held  to  be  a  decree  in  foro  contentioso.  Litiscontestation  has  various 
other  effects,  in  consequence  of  the  judicial  contract  implied  in  it;  thus, 
the  defender  is  barred  thereafter  from  proponing  any  dilatory  defence  ; 
an  action  though  properly  penal,  and  which,  consequently,  falls  by  the  death 
of  the  defender,  becomes  transmissible  against  bis  heirs  ;  and  a  party  is 
precluded  from  proponing  any  new  defence  in  the  cause,  though  in  its  na- 
ture competent,  which  was  not  pleaded  when  the  act  was  pronounced. 

Formerly,  these  warrants  for  a  proof  were  never  issued  till  the  Court 
had  previously  ascertained  the  relevancy,  or,  in  other  word.s,  had  deter- 
mined whether  the  facts  averred  were  sufficient  to  ground  the  conclusions 
drawn  from  them.  Such  as  were  found  irrelevant  were  immediately  re- 
pelled ;  and  the  relevant  allegations  only  were  admitted  to  probation.  But 
by  the  latter  practice  a  proof  is  commonly  granted  before  ascertaining 
the  relevancy ;  and  it  is  extended  to  all  facts  and  circumstances  which 
either  party  may  think  it  necessary  to  pruve  in  order  to  throw  light  upon 
the  cause. 

Warrants  of  the  first  sort,  granted  after  determining  the  relevancy,  are, 
in  the  most  proper  sense,  called  acts  of  litiscontestation.  Those  of  the 
last  kind,  though  they  infer  litiscontestation,  when  that  term  is  taken  in 
a  larger  sense,  are  called  acts  be/ore  answer ;  but  the  manner  of  adducing 
and  taking  the  proof,  upon  these  different  acts,  is  precisely  the  same,  and 
after  an  act  before  answer,  the  Court  will  not  allow  a  new  proof  on  a  sub- 
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F.  C.     On  these  principles,  although  a  declarator  of  irri- 
tancy ob  non  solutum  cananem  cannot  be  transferred  before 
litiscontestation,  a  declarator  of  non-entry  may,  Earl  of  Dum- 
fries V.  Campbell,  13  June  1795,  M.  12,008 ;   Walker,  ^c.  v. 
Tutors  ofE.  ofEglinton,  22  Jan  1828,  vi.  S.  407.     So  also 
the  penalties  against  tutors  and  curators  for  not  making 
tutorial  inventories,  do  not  transmit  without  litiscontestation, 
M'Turk,  ^*c.  V.  Greig,  ^c,  2  July  1830,  viii.  S.  995.  Where 
a  petition  and  complaint  had  been  presented  against  the 
trustee  on  a  sequestrated  estate,  founded  on  alleged  mal- 
versation in  office,  and  concluding  for  his  removal,  and  an 
accounting  for  his  intromissions;  and  an  interlocutor  had 
been  pronounced  on  the  petition,  granting  warrant  for  ser- 
vice, and  also  appointing  answers  to  be  lodged,  and  the  trus- 
tee died  before  giving  them  in,  the  Court  refused  to  transfer 
the  petition  and  complaint  against  his  representatives,  Gib- 
wn  and  Garmory  v.  Barbour's  Reprs.,  31  Jan.  1846,  viii. 
D.427. 

SECT.  III. — BY  DILIGENCE. 

A  diUgence  is  an  incompetent  mode  of  transferring  an 
action,  though  there  be  several  defenders,  and  only  one  of 
them  has  died;  Lord  Forbes,  ^c,  v.  Earl  of  Kintore,  8fc,, 
18  Feb.  1747,  M.  16,158.     The  only  exception  is  in  rank- 
ings and  sale,   "  where,   if   the   debitor,   or  any  of  the 
creditors  defenders,  compearing  and  producing,  shall  hap- 
pen to   die,   the   process  thereupon  shall  stop  no  longer 
than  till  their  apparent  heir  be  cited  to  compear  upon  a 
diligence,  without  any  necessity  of  waiting  the  year  of  de- 


ieqoent  act  of  litiscontestation.  Litiscontestation  mav,  b^  our  practice, 
ilflo  be  formed  bjr  the  pursuer's  taking  a  term  to  prove  bis  libel,  even  in 
ibseoce  of  the  defender,  which  is  styled  litiscontestation  reo  absente^  or 
parte  non  comparenteJ'* 
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liberation,  or  transferring  the  process  passive  against  them." 
A.  S.  23  Nov.  1711,  §  5.     See  supra,  p.  492. 

The  same  act  of  sederunt,  §  4,  enacts,  "  That  if  the 
pursuer  of  a  process  of  ranking  and  sale  shall,  during  the 
dependence,  die,  or  forbear  to  insist,  or  if  his  title  and  in- 
terest shall  happen  to  be  satisfied  and  extinguished,  the 
factor,  if  any  be,  or  any  other  real  creditor,  may,  upon 
special  warrant  from  the  Lords,  take  up  the  process  where 
it  was  left,  and  carry  it  on  to  its  final  issue,  for  the  common 
behoof  of  the  whole  creditors."  This  power  was  conferred 
on  **  any  creditor  who  is  in  a  situation  to  adjudge  ;"  54  Geo. 
III.  c.  137,  (25  July  1814),  §  10 ;  see  the  present  sequestra- 
tion statute,  2  and  3  Vict.  c.  41,  (17  Aug.  1839),  §  93. 

SECT.  IV. — OF  ACTIONS  DEPENDING  IN  INFERIOR  COURTS. 

Transferences  are  competent  to  inferior  judges  only  in 
cases  where  the  representatives  reside  within  their  jurisdic- 
tions, and  the  principal  cause  is  in  dependence  before  them  ; 
Robs  V.  Provost  and  Bailies  of  Aberdeen,  25  Mar.  1624,  M. 
16,147.  Where  the  representatives  reside  in  a  difierent 
jurisdiction,  or  are  furth  of  the  kingdom,  the  transference 
must  be  raised  before  the  Court  of  Session,  and  the  princi- 
pal cause  advocated  ob  contingeiitiam ;  Denfiolm  v.  John- 
stony  9  Jan.  1674,  M.  7485 ;  Ross  v.  Maxwells,  11  Dec.  1754, 
M.  11,994,  V.  Sup.  278  and  820.  The  Court  of  Session  has 
no  power  to  grant  letters  of  supplement  to  authorize  a  cita< 
tion  to  be  given  to  the  representatives  on  a  summons  of 
transference  raised  in  name  of  the  inferior  judge,  before 
whom  the  principal  cause  depended,  not  being  the  judge 
within  whose  jurisdiction  the  representatives  were  domi- 
ciled; for  although  the  Court  of  Session  may  enable  an 
inferior  court  to  explicate  its  jurisdiction,  it  cannot  confer 
a  new  jurisdiction  on  it,  Blackwood  v.  Halliday,  Jan. 
1731,  M.  8237,  MEachem,  3  July  1824,  iii.  S.  211  ;  Burn 
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and  Mandy.  v.  Purvis  and  Mandy,,  13  Dec.  1828,  vii.  S.  194. 
If  the  action  to  be  transferred  were  a  realaction,and  especially 
if  it  were  one  in  which  the  inferior  judge  has  a  privative  juris- 
diction, as  for  straighting  march  fences,  or  building  a  march 
dyke,  there  seems  no  other  course  than  to  raise  the  trans- 
ference before  the  inferior  court,  and  cite  the  representatives 
on  letters  of  supplement  from  the  Court  of  Session ;  see  last 
case.  Lord  Ordinary's  note.  It  may  here  be  noticed,  that  no 
inferior  judge  can  grant  letters  of  supplement,  Gordon  v. 
Gordon,  30  July  1712,  M.  8236 ;  Marshell  and  Mathers  v. 
Mayne,  1678,  iii.  Sup.  223.     See  supra  p.  7,  et.  seq. 

Where  the  representatives  of  a  party  are  furth  of  Scot- 
land, and  have  neither  heritable  nor  moveable  property  in  this 
kingdom,  it  would  seem  that  no  action  of  transference  can 
be  raised  against  them ;  ReocH  or  M*Lachlan  v.  Rob  and 
Mandy.,  14  May  1831,  ix.  S.  588 ;  Cameron  v.  Chapman^  9 
Mar.  1838,  xvi.  S.  907. 

It  is  incompetent,  where  a  warrant  has  been  granted  for 
execution  pending  appeal,  for  a  Lord  Ordinary  to  transfer  it 
in  an  action  of  transference  against  the  party's  representa- 
tive ;  but  an  application  must  be  made  to  the  Court ;  M*Neel, 
*c.v.  Robertson,  24  May  1827,  v.  S.  696,  (N.  E.  649);  infra, 
p.  552. 


CHAPTER  II. 

OF  THE  ACTION  OF  WAKENING. 

SECT.  I. OF  ORDINARY  ACTIONS. 

When  no  proceedings  have  taken  place  in  a  process,  in  the 

Outer  house,  for  a  year  and  a  day,  the  process  is  said  to  fall 

asleep.     The  consequence  of  this  is,  that  no  step  can  be  taken 

in  the  process  itself  until  it  is  wakened ;  neither  can  any 

thing  be  done  which  depends  upon  the  process  as  an  action 

before  the  Court.     Thus,  no  inhibition  or  arrestment  can  be 

2n 
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raised  on  a  sleeping  process ;  though  the  sleeping  of  the  pro- 
cess will  not  invalidate  the  diligence  which  has  been  exe- 
cutedy  before  it  fell  asleep.  Neither  can  any  incidental  ap- 
plication be  made,  as  for  sequestration,  on  the  dependence 
of  a  ranking  and  sale  asleep,  or  for  the  appointment  of  a  fac- 
tor;  Tait's  MS.  "  Proces  of  Wakening;"  ii.  Ivory,  54.  The 
time  on  the  elapse  of  which  a  process  sleeps,  is  a  year  and 
day ;  thus  a  summons  called  12  Jan.  1779  was  held  awake 
13  Jan.  1780,  Ibid. ;  see  E,  o/Dunmorey  13  May  1829,  vii.  S. 
595 ;  H.  M.  Advocate  v.  Heddle,  ^c,  16  Dec.  1840,  iii.  D. 
264.1 

^  **  In  general,  the  date  of  the  last  signature  by  the  judge  is  the  rule,  (as 
to  the  commencement  of  the  running  of  the  period  of  year  and  day).  But 
where  the  judge  has  pronounced  an  act^it  was  Lord  Elchie*8  opinion,  and 
appears  to  be  well  founded,  that  the  year  does  not  begin  to  run  from  the 
date  of  the  interlocutor,  but  from  the  day  assigned  for  reporting.  If  that 
day  indeed  is  blank,  the  year  must  begin  to  run  from  the  date  of  the  inter, 
locutor,  but  if  the  day  for  reporting  is  filled  up  in  the  interlocutor,  or  in 
the  extracted  act,  the  day  so  filled  up  is  the  rule  ;  and  the  addition  made 
to  the  end  of  every  act  of  continuing  the  cause  to  the  day  of  reporting, 
and  warning  parties  to  attend  apud  acta^  favours  this  opinion.  This  point 
occurred  13  July  1775,  in  a  question  between  Sinclair  of  Barrack  and 
Manson  of  Bridgend.  It  was  reported  by  Lord  Kennet,  upon  a  short 
minute.  The  Lords  had  no  difficulty,  and  found  that  the  sleeping  was  to 
be  regulated  by  the  term  assigned  for  reporting.  •  •  •  Tf^©  clause 
in  the  end  of  the  act  already  mentioned  covers  all  difficulty,  for  where  the 
Lords  assign  a  day  for  reporting,  and  continue  the  cause  as  it  is,  till  that 
day,  and  warn  parties  apud  acta  then  to  attend,  it  is  the  same  as  if  they 
had  put  it  into  the  roll  for  that  day,  and  it  is  fixed  that  a  cause,  in  its  pro- 
per roll,  cannot  sleep.  From  analogy  it  would  seem  that  the  same  must 
be  the  rule  where  a  party  is  appointed  to  appear  and  depone,  and  that 
the  year  must  run  from  the  day  oi  appearance.  But  this  does  not  apply 
to  a  day  appointed  to  see  and  answer ;"  Tait's  MS.  vbi  supra.  From 
the  changes  in  our  forms  of  procedure,  some  of  the  above  observations 
are  no  longer  applicable.  Bat  it  is  not  difficult  to  imagine  a  case  of  an 
order  by  a  judge  where  the  date  of  such  order  could  not  be  considered 
the  point  of  time  from  which  year  and  day  would  run. 
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There  are  two  wajB  of  wakening  a  process,  by  consent  of 
parties,  and  by  a  summons  of  wakening. 

If  the  process  is  to  be  wakened  of  consent,  a  minute^  is 
lodged.  The  process  is  then  enrolled,  and  the  Lord  Ordi- 
nary pronounces  an  interlocutor  wakening  the  process  of 
consent,*  and  making  such  other  order  as  may  be  necessary. 
Where  there  are  seTeral  parties,  all  must  consent,  or  a  sum- 
mons of  wakening  must  be  executed  against  those  who  do 
not 

Procedure  on  both  sides  without  challenge,  is  also  held  a 
Tirtoal  consent  to  waken,  Tait's  MS.  ubi  supra ;  ii.  Ivory,  55 ; 
Ferrier  v.  Boss,  ^c,  7  Mar.  1833,  xi.  S.  531.  Where  any  of 
the  parties  are  minors,  the  safe  course  is  to  waken  by  a 
Bnmmons,  as  doubts  have  been  entertained  whether  a  valid 
consent  on  their  part  could  be  given ;  Ibid. 

Where  the  parties  will  not  consent,  recourse  must  be  had 
to  the  summons  of  wakening,  which  is  equally  competent  to 
the  defender  as  to  the  pursuer.  The  form  of  it  will  be  found 
in  the  Style  Books.  It  proceeds  on  an  inducicd  of  mx  days, 
pasKS  on  a  bill,  and  is  executed  by  short  copies. 

The  summons  can  proceed  against  those  only  who  were 
])arties  to  the  principal  cause,  it  being  quite  incompetent  to 
cill  new  parties,  L.  Renton  v.  Renton  ;  {Home  v.  Heritors  of 
Benoickshire),  18  Dec.  1629,  M.  12,168,  i.  Sup.  176 ;  but  it 
«  not  always  necessary  to  call  all  the  parties  in  the  princi- 
pal cause ;  thus,  it  was  found  competent  to  waken  an  action 
against  a  principal  and  cautioner,  against  one  of  the  parties 
only;  Hall  v.  Murray,  18  Mar.  1707,  v.  Sup.  40. 


'  ^'  Parties  consent  that  this  process  shall  be  wakened." 

(Signed)         A.  B.  (Counsel)  for  Pursuer. 
C.  D.  (do.)  for  Defender. 
'  **  The  Lford  Ordinary,  of  consent,  and  in  terms  of  the  minute  No.  — 
•f  ffocesf,  signed  bj  the  counsel,  holds  the  process  as  wakened.'* 
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Where  a  defender,  in  an  action  of  divorce,  lived  in  Ame- 
rica»  and  had  received  personal  intimation  under  the  origi- 
nal process,  it  was  held  not  necessary  to  repeat  personal  in- 
timation under  a  summons  of  wakening,  Campbell  v.  Camp- 
hell  or  Thomson,  24  Feb.  1832,  x.  S.  373. 

In  an  action  of  wakening  at  the  instance  of  four  out  of 
twelve  of  the  pursuers  of  the  original  process,  it  was  held 
that  the  original  process  could  not  be  proceeded  in  as  duly 
wakened,  until  the  whole  pursuers  thereof,  or  the  represen- 
tatives of  such  of  them  as  were  dead,  had  been  duly  called 
for  their  interest,  and  it  was  observed  that  such  of  them  as 
would  not  concur  as  pursuers  of  the  wakening  might  be 
called  as  defenders ;  Blackwood,  S^c,  v.  Mylne,  ^c,  19  Dec. 
1845,  viii.  D.  313. 

The  summons  is  called  in  common  form,  and  may  be  taken 
out  to  see,  but  it  is  not  enrolled  in  the  printed  roll,  New 
Form  of  Process,  (2d  Ed.  1799),  308;  Bev.  594.  All  that 
is  necessary  is  to  enrol  the  principal  cause  in  the  Lord  Ordi- 
nary's hand  roll,  to  produce  the  summons  of  wakening  at 
the  calling,  and  to  crave  to  have  the  process  held  as  wakened, 
and  then  proceedings  may  be  resumed.^  But  it  is  not  abso- 
lutely necessary  to  have  an  interlocutor  wakening  the  process, 
as  the  summons  of  wakening  in  process  proves  sufficiently  it 
is  wakened ;  Tait's  MS.  ubi  supra  ;  ii.  Ivory,  57.  A  process, 
even  though  of  a  summary  nature,  depending  in  the  inferior 
court,  cannot  be  wakened  by  a  petition,  Robertson  v.  Bryce 
and  Buchanan,  8  July  1831,  xii.  S.  893;  M'Naught  v. 
Hunter,  5  Feb.  1835,  xiii.  S.  400. 

As  to  the  state  of  the  process  to  be  wakened :  a  wakening 
may  be  used  at  any  time  between  the  calling  and  the  pro- 

*  The  interlocutor  of  Wakening  runs  thus :  "  The  Lord  Ordinary,  &c. 
in  respect  of  the  Summons  of  Wakening  produced,  holds  the  process  as 
wakened  and,**  &c.  fany  other  order  which  may  be  required^. 
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nooncing  of  an  interlocutor  exhausting  the  cause.  When  the 
Bummons  has  never  been  enrolled,  the  only  difference  in  the 
above  procedure  is,  that  the  principal  summons  is  enrolled 
in  the  printed  roll,  thus,  "  Count  and  Reck,  upon  a  Waken- 
ing."    Bev.  594. 

If  a  summons  have  never  been  called,  it  cannot  of  course 
be  wakened,  because  it  falls  by  the  expiry  of  a  year  from 
the  day  of  compearance!  But  in  Low  v.  Campbell^  1  July 
(reported  12  Nov.)  1824,  iii.  S.  265,  (N.  E.  187),  it  was  held 
that  a  suspension,  though  not  executed  nor  called  within  a 
year  of  the  date  of  signeting,  might  be  competently  waken- 
ed. See  also  M'ChrisHe  v.  Fisher,  2  July  1830,  viii.  S. 
1006;  and  the  same  rule  applies  to  advocations;  A.  S.  8 
July  1831,  §  3. 

A  process,  in  which  a  decree  exhausting  the  cause  is  pro- 
Doonced,  cannot  be  wakened,  and  the  decree  may  be  extract- 
ed at  any  time,  even  beyond  the  years  of  prescription  ;  but  if 
the  judgment  be  of  the  nature  of  an  interlocutor  only,  it  must 
be  wakened  if  farther  proceedings  are  to  be  taken ;  White 
v.  Oswald,  7  Jan.  1709,  M.  12,170 ;  see  also  Claverhouse  v. 
Lin,  Feb.  1687,  M.  11,224.     Tait's  MS.  ubi  supra. 

A  process  against  several  defenders  may  sleep  as  to  one 
defender,  though  it  is  awake  as  to  the  rest,  where  there  are 
different  conclusions  in  the  summons,  and  different  defenders 
to  whom  these  conclusions  apply,  and  though  the  defenders 
are  in  some  degree  connected ;  E.  of  Lauderdale  v.  Lord 
Fester  and  Seaton,  2  Feb.  1710,  M.  12,170;  Neuf  Fonn  of 
Process,  ubi  supra.  See  Mackintosh  v.  Robertson^  23  Jan. 
1834,  xii.  S.  321. 

In  processes  of  competition,  however,  as  multiplepoind- 
ings,  rankings  and  sale,  &c.  the  interest  of  one  creditor  will 
not  sleep,  though  there  have  been  no  proceedings  regarding 
his  claim  for  year  and  day,  provided  the  litigation  be  going 
on  with  Other  claimants.  On  the  same  principle,  in  a  ranking 


ff^A)  OF  THE  ACTIOS  OF  WAEJLSISG.  [IV.  ±  S. 

iioil  iale  wkieh  k  one  proceM,  the  iiMwting  in  the  ale  keeps 
the  mnkingzwMke,  and  vice  versa;  Taif s  MS. iiU  jiipra,  and 
''  Ranking  and  Sale  /'  but  it  is  added,  with  Teferenee  to  the 
latter  caae,  '*  it  moat  be  proceedings  in  the  ranking ;  it  has 
been  doabted  if  an  application  for  a  sequestration  would  hare 
this  effect/'     Ibid} 

In  the  inferior  courts,  a  process  at  aTizandnm  does  not 
sleep,  Loffan  r.  HowaUan,  21  July  1775,  M.  12,171,  and 
10,4&2 ;  Ilailes,  644 ;  but  it  im  otherwise  in  the  Court  of  Ses- 
sion ;  Tait's  MS.  ubi  supra. 

Cases  enrolled  in  the  Inner  house  rolls  do  not  sleep ;  but 
it  would  rather  appear  that  a  concluded  cause  does,  if  not 
enrolled ;  see  Ivory,  ii.  68,  and  authorities  there,  but  this  is 
contrary  to  tho  opinion  expressed  in  New  Form  of  ProceM^ 
ubi  Hupra.  Cases  in  the  Jury  Court  did  not  sleep.  By  A.  3. 16 
Fob.  1 841 ,  §  47,  it  is  declared, ''  that  no  cause  shall  fall  asleep 
after  the  issue  or  issues  shall  have  been  finally  adjusted  and 
engrossed,  and  signed  as  aforesaid,  though  no  step  shall 
have  boon  takon  therein  within  year  and  day.*'  Where  the 
cause  is  a  proper  Inner  house  case,  as  when  it  originates  by 
petition,  it  does  not  sleep,  though  it  has  been  remitted  to  an 
Oixlinary,  and  proceedings  have  ceased  before  him  for  a  year 
and  day ;  G\Uit$,  ^o.  t.  Soott,  7  July  1829,  yii.  S.  839.  A 
oaso  remitted  to  a  judicial  referee  will  sleep,  per  Lord  Med- 
wyn  in  Stmwrt  t.  Hicknian  tmd  Marriott^  1  Dec.  1843,  vi. 
I).  lAl.  Hy  §  27  of  tho  sequestration  statute,  2  and  3  Vict. 
0.  41.  (17  Aug.  1839),  it  is  declared,  that  ''notwithstanding 

*  ''  \Vh«r«  a  (Mroc«»t  of  Ranking  and  Sale  imlls  asleep,  it  is  bj  manj  held 
•uAUn^Hit  tt>  waken  it  b^r  a  tummons  of  Wakening  executed  against  the 
<HHiinKU)  debttir  and  real  orstlitort  in  posMssion^  speciallj  called,  but  that 
ihec^  i»  no  (>r<^a»on  fwr  anv  etiictal  citation :  At  the  tame  time,  1  see  with 
tMher*,  *\icb  <s^al  citation*  arr  in  practice  in  a  Wakenii^,  nar,  that  it  is 
ih^r  pmctK^  afaii>  to  r>»ct>rd  the  execution^  thoqgh  no  Mich  thing  is  or- 
dttXN^  bv  the  Act  of  Parliainent,*'    thU. 
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the  remit  to  the  sheriff,  the  process  of  sequestration  shall  be 
held  to  be  in  the  Bill  Chamber  of  the  Court  of  Session,  and 
shall  not  fall  asleep." 

SECT.  II. TRANSFERENCE  AND  WAKENING  COMBINED. 

"  A  process  of  transference  and  of  wakening  are  frequently 
thrown  into  one  summons.  This  is  no  accumulatio  :  neither 
is  there  any  other  reason  for  it,  except  that  where  a  de- 
fender dies,  his  death  not  only  makes  a  transference  neces- 
sary, but  frequently  also  a  wakening,  by  the  process  having 
layn  over  for  a  year,  not  insisted  in,"  Tait's  MS.  **  Proces 
of  Transference."  The  procedure  is  similar  to  that  in 
a  transference  alone.  Before  the  Lords  Ordinary  were 
equally  attached  to  both  divisions,  it  was  held  compe- 
tent to  enrol,  before  a  Lord  Ordinary  of  the  second  divi- 
sion, a  process  of  wakening  and  transference  of  an  action 
before  the  first ;  and  the  Ordinary  might,  without  remitting 
it  to  the  other  division,  waken  the  original  process,  and 
transfer  in  statu  quo ;  and,  on  extracting  this  decree,  or  pro- 
ducing the  process  of  wakening  and  transference  in  the  ori- 
ginal action,  the  latter  might  be  proceeded  with ;  Peter  v. 
Frastr,  27  May  1826,  iv.  S.  624,  (N.  E.  632). 

Arrestment  is  incompetent  under  the  act  1  and  2  Vict. 
6. 114,  (16  Aug.  1838),  on  the  dependence  of  an  action  of 
wakening  and  transference ;  Roughead  v.  Stephenson,  ^e., 
11  June  1842,  iv.  D.  1406.  The  pursuers  of  an  action  which 
had  fallen  asleep  raised  a  summons  of  wakening  and  trans- 
ference, which  was  called  so  late  in  the  winter  session  as  to 
make  it  impossible,  in  the  regular  course,  for  the  process  to 
be  proceeded  in  tiU  the  ensuing  session :  it  was  held  that  a 
petition  presented  immediately  after  the  calling,  for  warrant 
to  enrol  the  process  of  wakening  in  the  regulation  roll,  and  to 
obtain  decree  of  transference  in  the  principal  cause  and  for 
warrant  to  the  Lord  Ordinary  to  pronounce  decree  of  con- 


552  OF    THE   ACTION    OF    WAKENING.  [IV.  2.  »-4. 

Btitutioii  in  terms  of  the  libel,  was  incompetent;  Lords  Camrs. 
of  Treasury  v.  Mackenzie,  ^c,  1  Mar.  1837,  xy.  S.  701. 

SKCT.    III. OF    EXECUTION    PENDING    APPEAL,    &C. 

When  execution  pending  appeal  has  been  granted,  and 
the  party  against  whom  it  is  given  has  died,  an  action  of 
transference,  or  of  wakening  and  transference,  maybe  raised 
against  the  heir ;  and,  on  obtaining  decree,  application  is  to 
be  made  to  the  Court  to  allow  the  execution  to  go  out  and 
be  extracted  against  the  heir.  The  Lord  Ordinary  has  no 
power  to  grant  such  a  warrant ;  M*Neel,  4  c.  v.  Robertson, 
24  May  1827,  v.  S.  696,  (N.  E.  649) ;  supra,  p.  545. 

When  it  is  wished  to  keep  a  process  from  falling  asleep, 
but  it  cannot  be  moved  in,  owing  to  the  absence  of  the  Lord 
Ordinary,  the  form  is  to  petition  the  Court  to  grant  warrant 
to  call  it  with  or  without  a  regular  hour,  and  to  remit  back 
the  cause  to  the  original  Ordinary,  if  he  see  cause.  This 
was  done  in  a  case  on  23  May  1817. 

SECT.    IV. — ACTIONS    WHICH    CANNOT    BE    WAKENED. 

Ill  the  ordinary  case,  an  action  may  be  wakened  and  in- 
sisted in  anytime  within  the  period  of  the  long  prescription  ; 
but,  by  the  act  1669,  c.  9,  (c.  14.  Th.  Ed.  vii.  561),  arrest- 
mcnts  on  decrees,  registered  bonds,  and  contracts,  prescribe 
if  not  insisted  in  within  five  years  of  their  date  ;  and,  if  the 
arrestments  proceed  on  depending  actions,  they  prescribe  if 
not  insisted  in  within  five  years  after  decree  is  obtained  in 
the  actions.*  Ministers'  stipends  and  multures  also  prescribe 
within  five  years  after  they  are  due,  and  tenants'  rents  in 
five  years  after  they  remove  from  tlie  lands.     It  is  farther 

*  By  §  22  of  I  and  2  Vict.  c.  114,  (16  Aug.  1838;,  it  is  declared, 
*^  that  an  act  of  the  Parliament  of  Scotland  passed  in  the  year  1669  con- 
cerning  prescriptions  shall  be  and  is  hereby  repealed,  in  so  far  as  regards 
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enacted,  **  that  all  actions  proceeding  upon  warnings,  spuil- 
zies,  ejectments,  arrestments,  or  for  ministers'  stipends,  and 
others  foresaids,  shall  prescribe  within  ten  years,  except  the 
saids  actions  be  wakened  every  five  years."     But  these  pre- 
scriptions are  declared  not  to  run  against  minors.  The  above 
act  is  explained  by  the  act  1685,  c.  14,  (Th.  Ed.  viii.  471), 
by  which  it  is  declared,  "  That  all  actions  to  be  raised  here- 
after upon  the  foresaid  grounds,  shall  prescribe  in  five  years, 
if  they  be  not  wakened  within  that  time."  An  action  of  forth- 
coming, therefore,  in  which  no  step  is  taken  for  five  years, 
cannot  be  wakened,  unless  the  party  against  whom  prescrip- 
tion is  pleaded  be  a  minor ;  see  Graham  v.  M'Farlane,  Sfc, 
30  May  1811,  F.  C.     Where  a  multiplepoinding  has  be^n 
brought  by  the  holder  of  the  arrested  fund,  it  is  no  objection 
to  the  wakening  that  the  action  is  founded  on  the  arrestment 
which  has  fallen,  for  there  may  be  other  claims,  which  are 
still  in  force ;  Boyea*  Trustees  v.  Hamilton,  25  Feb.  1829,^ 
vii.  S.  459. 

By  the  act  1701,  c.  6,  (Th.  Ed.  x.  275),  in  Jin.,  it  is  declared, 
that  "actions  of  wrongous  imprisonment  sball  prescribe,  if  not 
pursued  within  three  years  after  the  last  day  of  the  wrongous 
imprisonment;  and,  process  being  once  raised,  the  same 
shall  prescribe  if  not  insisted  in  yearly  thereafter."  This 
action  has  been  held  to  apply  not  only  to  the  penalties  in 
the  statute,  but  to  the  claim  for  damages,  where  the  ground 
of  the  action  was  the  refusal  to  receive  bail,  as  a  majority  of 
the  Court  held  that  a  conclusion  for  damages  on  that  ground, 

the  period  of  prescription  of  arrestments :  and  all  arrestments  shall 
hereafter  prescribe  in  three  years,  instead  of  five :  and  arrestments  which 
shall  be  used  upon  a  future  or  contingent  debt,  shall  prescribe  in  three 
Tears  from  the  time  when  the  debt  shall  become  due,  and  the  contingency 
be  purified  :  but  saving  and  reserving  from  the  operation  hereof  all  arrest- 
mtnU  already  used,  where  the  ground  of  arrestment  is  not  an  action  in 
(iependencp,  at  the  date  of  passing  this  act.** 
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at  common  law,  would  have  been  unavailing ;  Andrew  y. 
Murdoch.  12  June  1823,  ii.  S.  399,  (N.  E.  354).  Where  a 
party  has  a  claim  of  damages  at  common  law,  as  well  as  for 
the  statutory  penalties,  although  the  claim  for  these  penalties 
prescribes,  yet  the  claim  for  damages  is  not  affected ;  Siti- 
elair  v.  Sinclair.  1  July  1742,  Elchies,  Wrong,  Imp.,  No.  7 ; 
and  the  prescription  introduced  by  the  above  act  does  not 
apply  to  actions  of  damages  for  imprisonment  for  civil  debt ; 
MChristie  v.  Kea  or  Fisher,  21  Jan.  1831,  ix.  S.  312. 


CHAPTER  III. 
OF  THE  ACTION  OF  REMOVING. 

SECT.    I. — IN    WHAT   COURT    COMPETENT. 

Actions  of  removing  are  founded  on  the  common  law,  on 
stipulations  of  the  parties,  on  the  act  1555,  c.  39,  (c.  12,  Th. 
Ed.  ii.  494),  or  on  the  act  of  sederunt,  14  Dec.  1756.  Actions 
of  removing  founded  on  the  act  of  sederunt,  are  not  compe- 
tent in  the  supreme  court,  in  the  first  instance ;  Cameron  y. 
M'Donald,  30  June  1804,  M.  13,875 ;  Hunter,  ii.  79.  A 
sheriff  has  no  jurisdiction  to  entertain  an  action  of  removal 
not  founded  on  the  act  of  sederunt  Dec.  1756,  or  on  a  con- 
ventional irritancy  to  have  it  declared  that  the  tenant  has 
incurred  an  irritancy  of  his  lease,  unless  he  stock  the  farm 
within  a  given  time ;  but  he  may  entertain  an  action  con- 
cluding to  have  the  tenant  ordained  to  stock  the  farm  suffi- 
ciently ;  Horn  v.  M'Lean,  19  Jan.  1830,  viii.  S.  329.  A 
removing,  founded  on  a  clause  in  a  lease  expressed  in  the 
form  of  an  irritancy,  but  truly  forming  a  reasonable  con- 
dition of  the  contract,  may  also  be  pursued  before  a  sheriff, 
even  though  the  action  may  be,  in  some  degree,  in  the  form 
of  a  declarator ;  Hall  v.  Lady  Grant,  19  May  1831,  ix.  S. 
612.     If  the  action,  however,  were  of  a  penal  nature,  it 
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would  require  an  action  of  declarator  of  irritancy  in  the 
supreme  court ;  as  where  it  is  declared  the  lease  is  to  ter- 
minate on  the  tenant's  bankruptcy,  and  it  is  attempted  to 
remoYO  him  on  the  sole  ground  that  he  has  committed  a 
single  act  which  brings  him  under  the  predicament  of  the  sta- 
tute act  1696,  though  he  may  have  retrieyed  his  circumstances. 
But  where  he  has  become  notoriously  bankrupt,  and  leayes 
his  farm  unlaboured,  an  action  of  removal  before  the  sheriff 
is  competent ;  Scott  v.  Wotherapoan,  27  Feb.  1829,  vii.  S. 
481.  An  action,  however,  seems  necessary;  Ibid.  Mr. 
Erskine,  ii.  vi.  50,  says,  that  *'  in  all  removings  which  require 
no  previous  warning,  the  Court  of  Session  have  the  sole 
cognizance,  because  such  removings  are  extraordinary  reme- 
dies ;"  but  this  doctrine  must  be  understood  under  the  above 
qualifications,  and  also  that  summary  applications,  without 
warning,  are  often  brought  before  the  inferior  courts ;  see 
infra,  sect  iii.  Where  a  tenant  obliges  himself  to  remove 
without  warning,  an  action  at  common  law  is  competent ;  and 
it  is  not  therefore  necessary  to  libel  on  the  act  of  sederunt 
1756 ;  and  it  would  probably  therefore  be  held  competent  in 
Court  of  Session ;  Stevensons  v.  Baird,  23  June  1821,  i.  S. 
84,  (N.  E.  87).    See  Hunter,  ii.  129,  &c. 

SECT.  II. — TITLE    TO   PURSUE. 

We  shall  first  consider  the  title  to  pursue  a  removing. 
The  grantor  of  the  lease,  whatever  title  he  may  possess,  is 
always  entitled  to  pursue  a  removing  against  his  tenant; 
Hunter,  ii.  3  ;  Penman,  Sfc.  v.  Martin,  Sfc,  12  June  1822,  i. 
S.  485,  (N.  E.  452).  Where  the  pursuer,  however,  is  not  the 
granter  of  the  lease,  he  must  in  general  be  infeft  before  he 
can  take  any  step  in  the  removing,  Hunter,  ii.  5,  et  eeq.  Thus, 
a  disponee  on  a  minute  of  sale,  was  found  to  have  no  title  to 
pursue  a  removing,  nor  was  the  defect  remedied  by  his  author 
compearing  and  concurring,  in  respect  the  summons  was  not 
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in  his  name  ;   Paxton  y.  Hunter,  Feb.  1749,  M.  16,121 ;  bu 
where  the  action  was  in  the  joint  names  of  the  disponer  whi 
was  infeft,  and  of  the  disponee  who  was  not,  the  title  wa 
sustained;    Ferguson    v.    Morrison,    24    June   1802,     M 
13^806.     In  the  case  also  of  a  disponee,  or  heir-appareni 
it  is  sufficient  that  infeftment  is  taken,  before  the  summom 
of  removing  is  called  in  court ;  Campbell  v.  M'Kellar,  Sfc. 
2  Mar.  1808,  M.  Apx.  Removing,  No.  5  ;  Johnston  v.  Martin 
Sfc,  3  Mar.  1810,  F.  C. ;  but  the  completing  of  the  title  aftei 
decree,  during  the  dependence  of  a  suspension,  is  not  suffi* 
cient ;  Scott  v.  Fisher,  2  Feb.  1832,  x.  S.  284 ;  Hunter,  ii.  7 
Joint  proprietors  must  concur  in  the  action,  however  incon- 
siderable some  of  the  shares  may  be ;  Bruce  v.  Hunter  ana 
Leisk,  16  Nov.  1808,  F.  C. ;  Hunter,  ii.  11.      A  fiar  cannot 
pursue  without  concurrence  of  the  liferenter ;  Buchanan  y 
Yuille,  29  June  1831,  ix.  S.  843;  Hunter,  ibid.      The  heii 
and  widow  jointly  have  a  sufficient  title  to  remove  tenants 
previous  to  her  being  kenned  to  her  terce ;  after  she  is  kenned, 
she  has  a  sufficient  title  by  herself.   A  widower  also,  in  right  oi 
his  courtesy,  has  a  good  title  to  remove  tenants ;  Hunter,  ii, 
13.    A  factor  who  is  specially  authorized,  (his  constituent  be- 
ing infeft),  and  a  judicial  factor  by  his  mere  appointment, 
have,  in  like  manner,  a  title  to  pursue  removings ;   Tfiomson 
v.  Elderson,  9  July  1757,  M.  4070  ;  Hunter,  ii.  20.  Purchaserg 
at  a  judicial  sale  arc  also  entitled  to  pursue  removings,  though 
not  infeft,  Alexander  v.  Tenants  of  Dornoch,  Summer,  1773, 
v.  Sup.  571 ;   Lord  Advocate  and  Reddie  v.   Tenants  of 
Ardnamurchan,  v.  Sup.  570 ;  Hunter,  ii.  6.     Even  tenants 
are  entitled  to  pursue  removings  against  their  sub-tenants,  1. 
Where  they  have  power  to  output  and  input  tenants ;  Logic  v. 
Corsie,  3  June  1847,  ix.  D.  1164 ;  2.  Where  they  have  a  life- 
rent lease,  or  if  it  be  of  a  longer  endurance  than  nineteen 
years ;  Gentle  v.  He^xry,  19  Feb.  1747,  M.  13,804  ;  Hunter, 
ii.  17,  et.  seq. 
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SECT.  III. —  PROCEDURE. 

Under  the  act  1555,  the  first  step  to  be  taken  is  for  the 
proprietor  to  grant  a  precept  of  warning,  which  may  be 
directed  to  any  one.  The  precept  must  be  executed  against 
the  tenant  personally,  or  at  his  dwelling  place,  and  also 
upon  the  ground  of  the  lands,  and  at  the  parish  church 
where  the  lands  lie,  on  a  Sunday  forenoon,  forty  days 
before  Whitsunday  preceding  the  term  of  the  tenant's 
removal.  Thus,  if  the  term  of  removal  were  Candlemas 
1833,  the  precept  must  be  executed  forty  days  before 
Whitsunday  1832.  Where  the  tenant  is  out  of  the  kingdom, 
it  is  usual  to  warn  him  on  an  inducice  of  sixty  days,  in  virtue 
of  letters  of  supplement ;  Hunter,  ii.  42,  et  seq. 

The  summons  proceeds  on  an  inducice  of  six  days,  and, 
being  privileged,  requires  a  bill.  If  the  defender  be  forth 
of  Scotland,  it  is  unnecessary  to  pass  a  bill,  as  the  ordinary 
inducice  of  sixty  days  must  be  given. 

The  only  peculiarity  in  the  form  of  procedure  is,  that  the 
tenant,  before  he  can  propone  any  defence  not  instantly 
Terified,  must  find  caution  for  the  violent  profits,  i,  e.  for  the 
highest  profits  which  could  be  made  of  the  subjects  of  which 
the  defender  retains  possession,  in  case  it  should  be  found 
he  ought  to  have  removed ;  and  under  violent  profits  is  com- 
prehended reparation  of  damages  done  to  the  subjects  let. 
Hunter,  ii.  44,  68.  Morton  and  Co.  v.  Colquhoun  and  Mac- 
farlane,  21  Nov.  1783,  M.  13,893.  In  urban  subjects  violent 
profits  are  generally  estimated  at  double  the  rent ;  Ramage 
and  Co.  v.  Briggs,  15  Jan.  1831,  ix.  S  281.  Watt  v.  Bell 
and  Balfour,  10  July  1822,  i.  S.  556,  (N.  E.  509).  It  is  only 
in  ordinary  removings  under  the  statute  or  act  of  sederunt 
that  caution  can  be  required.,  not  in  extraordinary  removings 
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unless  by  stipulation ;  Douglas  y.  Idington,  28  Feb.  1628, 
M.  13,892 ;  Hunter,  li.  69. 

When  decree  of  removing  has  been  obtained  before  the 
Court  of  Session,^  and  extracted,  it  is  necessary  to  give  a 
charge  to  the  tenant  upon  it,  in  virtue  of  letters  of  homing. 
When  the  days  of  charge  are  expired,  the  homing  is  denoun- 
ced, and  letters  of  ejection,  not  of  caption,  as  is  sometimes 
stated,'  are  applied  for.  These  letters  command  the  messen- 
ger to  charge  the  sheriflT-depute  or  substitute  of  the  county 
where  the  lands  lie,  to  eject,  flit,  and  remove  the  tenant 
within  fflx  days  after  the  date  of  the  charge.  On  the  sheriff 
being  applied  to,  he  issues  a  precept  ordering  his  officers  to 
execute  the  removing ;  and,  on  the  joint  authority  of  the 
letters,  and  of  this  precept,  the  removing  is  effected. 

Actions  of  ordinary  removing  are  now  very  seldom  brought 
before  the  Court  of  Session,  both  on  account  of  the  proce- 
dure before  the  sheriff,  under  the  act  of  sederant  14  Dec. 
1756  being  much  more  simple,  and  also  because  the  sheriff's 
decree  of  removing  is  much  more  quickly  and  cheaply  put  in 
force.  Thus,  instead  of  going  through  the  forms  above 
detailed,  when  decree  is  obtained,  the  sheriffs  precept  of 
ejectment  is  immediately  issued,  and  if  the  tenant  do  not 
remove  within  twenty- four  hours,  he  is  ejected.  There  was 
formerly  no  need  of  any  charge,  or  even  of  extracting  the 
decree ;  Pringle  v.  E.  of  Home,  13  July  1739,  M.  13,894,  ii. 
Ross,  536.     But  the  A.  S.  27  Jan.  1830,  gives  a  formula  for 

^  The  interlocutor  is  generally  a  simple  decerniture  *^  in  terms  of  the 
oonclosion  of  the  libel.** 

*  See  Jar.  Styles,  iii.  685,  771.  The  Personal  Diligence  Act  of  18d8» 
(1  and  2  Vict.  c.  114),  only  provides  for  that  description  of  diligence 
which  may  be  enforced  by  incarceration,  and  therefore  does  not  apply  to 
decrees  of  removing. 
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an  extract  of  a  decree  of  remoying,  and  it  would  not  now  be 
lafe  to  proceed  without  it ;  Hanter,  ii.  95. 

Although  Bummary  applications  for  removing  in  the  form  of 
a  petition  were  formerly  usual  in  the  inferior  courts, — as  where 
the  heirs  of  a  liferent  tenant  retain  possession,  &c.;  ii.  Hunter, 
83 ;  where  the  application  is  on  the  ground  of  the  farm  not 
being  stocked.  Tail  v.  Gordon,  3  July  1828,  vi.  S.  1055;  where 
the  tenant  has  bound  himself  to  remove  without  warning, 
by  a  writing  granted  within  the  time  when  a  warning  might 
have  been  given,  Maclaren  v.  M.  of  Breadalbane,  17  Dec. 
1831,  X.  S.  163, — a  summons  (entitled  to  summary  dispatch), 
seems  now  necessary,  A.  S.,  11  July  1839,  §  147.  A  summary 
petition  is  incompetent  in  the  Court  of  Session ;  Bathes  v. 
Campbell,  25  Jan.  1693,  iv.  Sup.  55.     See  Hunter,  ii.  38. 

SECT.  rv. PROCEEDINGS  SUMMARY ADVOCATION 

INCOMPETENT. 

The  act  of  sederunt  1756,  §  7,  declares,  that  the  proceed- 
bgs  in  all  removings,  whether  originally  brought  before  the 
Court,  or  removed  there  by  advocation  or  suspension,  shall 
be  summary,  without  abiding  the  course  of  any  roll.  By  the 
6  Geo.  IV.  c.  120,  {Judic.  Act,  5  July  1825),  §  44,  a  decree  of 
removing  pronounced  against  a  tenant  cannot  be  reviewed 
by  advocation,  but  only  by  suspension;  consequently,  an 
order  of  ejection  in  such  a  process  cannot  be  advocated ; 
Gibeon  v.  Scott,  28  Jan.  1826,  iv.  S.  404;  (N.  E.  407). 
Where  an  action  of  removing  had  been  conjoined  with  a 
process  of  interdict,  it  was  held  in  an  advocation  of  the  con- 
joined processes,  that  the  advocation  was  incompetent  quoad 
the  action  of  removing,  but  was  competent  as  to  the  process 
of  interdict,  and  therefore  sustained  as  to  it,  without  pre* 
jndice  to  the  landlord  obtaining  an  extract  of  the  decree  of 
removing  pronounced  in  the  process  of  removing ;  M'Naif 
▼.  Lady  BUmtyre,  ^c,  24  May  1833,  zi.  S.  651.    A  suspen- 
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sion  of  a  decree  of  removing  under  the  act  of  sederunt,  is  com- 
petent before  extract,  Grahams  v.  Gordon,  16  June  1843,  v. 
D.  1207.  Where  a  warning  within  burgh  has  been  given,  by 
chalking  the  door,  it  is  competent  to  apply  to  the  Court  of 
Session  by  suspension  and  interdict  against  the  removing, 
without  waiting  to  oppose  an  application  to  the  sheriff  for 
ejection ;  Greig  and  Scott  v.  Boyd  and  Latta,  14  (should 
be  4)  Dec.  1827,  vi.  S.  250. 


CHAPTER  IV. 


OP  ACTIONS  FOR  THE  CHOOSING  OP  CURATORS  BY 
MINORS,  AND  THE  MAKING  UP  OF  TUTORIAL  AND 
CURATORIAL  INVENTORIES. 

A.— ACTION  FOR  CHOOSING  CURATORS. 

SECT.  I. — ^ACTs  1555-1672. 

From  the  earliest  times  it  has  been  the  practice  of  our 
courts  to  name  curators  to  minors,  to  assist  them  in  the  man- 
agement of  their  affairs.  To  regulate  the  proceedings  in 
such  cases  the  act  1555,  c.  35,  (c.  8,  Th.  £d.  ii.  493),  enacts, 
that  any  minor  beyond  the  years  of  pupillarity,  who  desires 
to  have  curators,  shall  apply  to  his  judge  ordinary  for  a  sum- 
mons or  edict  to  warn  two  at  least  of  the  minor's  kin,  and  all 
others  having  interest,  upon  nine  days'  indticicBf  to  see  cura- 
tors appointed,  and  caution  defideli  given.  It  is  farther  de- 
clared, that  the  appointment  thus  made  shall  not  be  recalled, 
until  the  curators  are  called  before  the  **  Lordis  of  Coun- 
sall  or  others  Jugeis  Ordinar,"  to  be  discharged,  and  the 
nomination  revoked,  for  reasonable  causes,  and  then  other 
curators  are  to  be  appointed,  if  the  party  is  still  in  minority. 
By  the  act  1672,  c.  2,  (Th.  Ed.  viii.  59),  no  tutor  or  curator 
of  any  pupil,  minor,  idiot,  or  furious  person,  shall  have  power 
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to  exercise  the  office  of  tutor  or  curator,  until  an  inventory  of 
iis  ward's  property  and  effects,  heritable  and  moveable,  be 
made  up  by  the  tutor  or  curator,  with  consent  of  the  nearest 
of  kin  on  the  father's  side,  and  the  nearest  of  kin  on  the 
mother's  side,  who  shall  be  majors,  and  within  the  kingdom 
(of  Scotland)  for  the  time ;  which  inventories  shall  be  subscrib- 
I      ed  by  the  said  tutors  and  curators,  and  the  said  nearest  of  kin, 
:       and  one  subscribed  copy  kept  by  the  tutors  and  curators, 
another  by  the  nearest  of  kin  on  the  father's  side,  and  the 
third  by  the   nearest  of  kin   on   the   mother's  side       All 
which  subscribed  duplicates  shall  be  judicially   produced 
before  the  judge  ordinary   of  the  chief  residence   of  the 
minor,  &c. ;  and  an  act  made  upon  the  production,  bear- 
ing the  production  of  the  inventory,  and   expressing  the 
names    of    the    subscribers,    and    in   whose    custody    the 
same   were   left.     The   duplicates  are   farther  to  be  sub- 
scribed by  the  clerk  of  court,  to  prevent  alterations.    But  if 
the  nearest  of  kin  will  not  concur  in  making  up  inventories, 
the  tutors  and  curators  are  to  raise  a  summons,  at  their  in- 
stance, before  the  judge  ordinary,  for  summoning  the  nearest 
of  kin  upon  either  side,  that  are  majors,  and  within  the 
country,  for  decerning  them  to  concur  in  making  up  inven- 
tories.    If  they  do  not  appear,  the  inventory  is  to  be  made 
up  by  the  tutor  and  curator,  with  consent  of  the  judge  ordi- 
nary, or  any  whom  he  may  delegate,  who  shall  subscribe  three 
f    duplicates  of  the  inventory  with  the  tutor,  &c. ;  whereupon 
a  judicial  act  shall  be  made,  and  the  duplicate  subscribed  by 
the  clerk.     One  of  the  duplicates  is  to  be  kept  by  the  tutors 
(ff  curators,  and  the  other  two  being  sealed  up  by  them,  and 
bj  the  delegate,  are  to  remain  in  the  clerk's  hands  for  the 
nearest  of  kin  on  each  side.     The  inventory  must  contain  the 
ttUDcs  and  designations  of  the  lands  of  the  minors,  &c.  of  tiio 
debts,  heritable  and  moveable,  due  to  them,  and  of  their 

noreable  property.     If  any  other  property  of  the  ward  couio 

2o 
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to  the  knowledge  of  the  tutors,  &c.  they  must,  within  two 
months  after  attaining  the  possession,  eik  the  same  to  the 
former  inventory,  and  make  a  judicial  act  thereon  in  the 
hands  of  the  clerk  of  court,  where  the  principal  inventory  was 
made,  and  they  leave  two  duplicates,  sealed  as  before,  in  the 
hands  of  the  clerk.  The  consequence  of  omitting  to  make 
inventories  is  declared  to  be,  that  the  debtors  of  the  ward 
cannot  be  obliged  to  pay ;  the  tutor  being  entitled  to  recover 
only  the  debts  shewn  to  be  in  the  inventory.  Besides,  it  is 
enacted,  that  the  tutors,  &c.  shall  have  no  allowance  for  the 
sums  expended  by  them  in  the  affairs  of  their  ward.  This 
has  been,  however,  explained  to  mean  such  expenses  only  as 
have  been  "  waired  out  upon  purauits  or  legall  diligences," 
but  not  those  incurred  in  the  entertainment  of  the  ward,  or 
laid  out  upon  his  houses  or  estates ;  A.  S.  25  Feb.  1693.  It 
therefore  does  not  prevent  the  tutor,  &c.  recovering  the  ex- 
pense of  making  up  his  ward's  titles,  such  as  serving  him  heir, 
or  confirming  him  executor;  Veamen  v.  Grieves^  18  July 
1707,  M.  16,323.  The  neglect  farther  makes  the  tutors  or 
curators  liable  for  all  omissions  in  the  exercise  of  their  office, 
and  to  be  removed  as  suspect;  see  iti/ra  p.  569.  These 
consequences  of  the  omission  to  make  up  the  inventories  be- 
ing of  a  penal  nature,  do  not  transmit  against  heirs,  unless 
there  has  been  litiscontestation  with  the  deceased;  Mete- 
Turk,  ^c,  v.  Greig,  ^c,  2  July  1830,  viii.  S.  995 ;  Murrays 
V.  Murray,  §-c.,  1  Feb.  1832.  x.  S.  276.  Neither  does  it 
prevent  the  curator  pleading  the  decennial  prescription  of 
tutorial  and  curatorial  accounts;  Gowans  v.  Oswald,  16 
Dec.  1831,  X.  S.  144. 

Although  it  would  seem,  from  the  phraseology  of  these 
statutes,  that  the  actions  for  choosing  curators,  and  making 
up  inventories,  were  competent  before  the  judge  ordinary 
only,  yet,  in  practice,  it  is  not  unusual  to  insist  in  them  be- 
fore the  Court  of  Session. 
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SECT.  II. — FORM  OF  SUMMONS  AND  PROCEDURE. 

The  summonB  for  choosing  curators  sets  forth,  that  the 
pursuer  being  beyond  papillaritj,  is  desirous  to  choose  cura- 
tors in  terms  of  the  above  statutes :  that,  for  that  purpose, 
the 'two  nearest  of  kin  on  the  father's  side,  and  the  two 
nearest  of  kin  on  the  mother's,  and  all  others  having  right, 
ought  to  be  summoned  to  appear  to  see  curators  appointed, 
and  to  concur  with  them  in  making  up  inventories.  In  the 
Will,  there  is  the  certification,  that  if  the  nearest  of  kin  fail 
to  concur,  the  Court  will  decern  and  authorize  such  persons 
as  shall  be  elected  and  chosen,  and  will  concur,  or  appoint 
a  delegate  to  concur,  in  making  up  the  inventory. 

The  summons  proceeds  on  the  ordinary  inductee  of  twenty- 
seven  days.  The  two  nearest  of  kin  on  each  side  who  are 
major,  and  within  the  kingdom,  must  be  cited,  Ersk.  i.  7.  11. 
21.*  Husbands  of  married  parties  will  be  called  for  their  in- 
terest, and  if  any  of  the  nearest  of  kin  are  themselves  the 
curators  intended  to  be  chosen,  the  next  to  them  ought  to  be 
called.  The  execution  may  be  made  by  short  copies  ;  A.  S.  15 
Feb.  1723,  rendered  perpetual  by  A.  S.  19  Feb.  1742.  Where 
the  nearest  of  kin  were  out  of  the  kingdom,  the  Court,  on 
an  application  by  petition,  dispensed  with  their  citation; 
Oruickshanks,  SfC,  11  Feb.  1819,  F.  C.     Where  there  are 

^  **  There  is  an  obsenrable  difference  between  the  act  1555  regulating 
tbe  form  of  nomination  of  curators,  and  the  act  1672  regulating  the  form 
•f  aothentieating  their  inventories, — as  to  calling  the  nearest  in  kin.  The 
aet  1555  sajs,  nearest  in  kin  in  general ;  the  act  1672  says  nearest  in  kin 
a^ors,  and  residing  in  this  kingdom.  But  although  the  act  1672  does 
Mt  expressly  repeal  the  act  1555,  yet,  as  it  would  be  absurd  to  suppose 
that  law  demanded  one  set  of  nearest  in  kin  to  be  cited  to  the  nomination 
of  enrators,  and  another  to  the  authenticating  their  inventories,  therefore 
m  prtctioe  the  prescription  of  the  act  1672  is  taken  as  to  both.  Mr. 
Ersldoe  does  not  seem  to  have  observed  this.**— Tait*s  MS.  *<  Proces  of 
Ckonng  Curators.'* 
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nearest  of  kin  on  one  side  onlj,  the  Court  will  authorize  the 
inventories  to  be  made  up  on  their  citation  only ;  Auchin- 
class,  4-c.  Petrs.y  2  Feb.  1831,  ix.  S.  380.     The  usual  form  is 
to  conclude  in  the  summons  for  a  dispensation,  and  that  the 
inventories  made  up  shall  be  as  effectual,  as  if  the  next  of 
kin  had  been  cited,  but  these  are  matters  for  the  cognizance 
of  the  Court,  not  the  Lord  Ordinary,  and  accordingly  when 
the  inventories  are  prepared,  a  petition  (which  may  be  in 
writing),  is  presented  to  the  Court,  who  dispense  with  the 
citation,  and  remit  to  the  Ordinary  to  proceed,  Hobbs  or 
Lamont,  ^c,  Petrs,,  29  June  1831,  ix.  S.  841 ;  Shields,  SfC. 
Petrs.,  2  Feb.  1832,  x.  S.  282.     The  Court  will  not  grant 
warrant  to  cite  the  nearest  of  kin  in  England  ;  Blantyre,  14 
June  1832,  S.  Jur.  iv.  500,  under  the  date  of  23  June  1832, 
as  Lady  Blantyre,  8fc.  Petrs.,  x.  S.  702 ;  and  where  the  next 
of  kin  are  beyond  the  jurisdiction  of  the  Court,  a  dispensation 
will  be  granted  from  citing  them,  Ibid. ;  Shields,  Sfc.  supra  ; 
Dingwall  Fordyce,  ^c.  Petrs.,  23  June  1836,  xiv.  S.  992 ; 
Bannerman,  27  Jan.  1838,  x.  S.  Jur.  241 ;  A.  v.  B.  11  June 
1841,  xvi.  F.  1055.     Where  one  of  the  pupils'  nearest  in  kin, 
on  the  mother's  side,  was  wife  of  one  of  the  tutors,  it  was 
held  unnecessary  to  cite  her  to  concur  in  making  up  inven- 
tories,  though  there  were  no  other  cognate  in  Scotland; 
Blantyre,  supra.     The  act  1555  requires  the  edictal  citation 
to  be  at  the  market  cross  of  the  burgh  of  the  shire  ''  quhair 
the  saidis  minouris  hes  thair  landis  or  gudis."^ 

At  the  first  calling  of  the  cause  the  minor  produces  a 
nomination  of  curators,  which  in  practice  is  seldom  in  the 
form  of  a  deed  upon  stamped  paper,  as  it  is  a  judicial  act,  but 
it  is  generally  tested.*   If  it  be  not  ready,  a  day  will  be  assign- 

1  See  Towion,  Petr.,  infra,  p.  667, 

'  Formerly  a  testing  clause  does  not  appear  to  have  been  deemed  requi- 
bite.  *^  Being  a  judicial  act,  it  (nomination  of  curators)  needs  not  the 
solemnities  of  the  act  1681,  or  the  name  of  writer  or  witnesses.** — Tail's 
MS.  M  supra. 
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edto  him  to  produce  it.     It  is  not  unusual  in  practice  to  de- 
clare in  the  nomination  that  the  curator  shall  not  be  liable  for 
omissions ;  but  it  has  been  held  that  a  minor  has  not  power 
to  name  curators  with  such  a  qualification ;    Watson  v.  Bae, 
16  July  1773,  M.  16,369,  although  the  statute  would  seem 
to  imply  such  a  power,  as  it  declares  that,  if  inventories  are 
not  giTen  up,  the  curators  shall  be  liable  for  omissions.   The 
office  also  is  strictly  gratuitous,  and  an  express  agreement 
by  the  minor  to  allow  a  remuneration  will  be  unavailing ; 
Scot  V.  Strackan,  19  Feb.  1736,  M.  16,341.     There  are  few 
disqualifications  for  holding  this  ofiSce ;  perhaps  the   only 
persons  who  are  absolutely  barred  are  married  women ;  Ersk. 
L  7.  12.  See  Stoddart,  S^c.  v.  Rutherford,  Sfc,  30  June  1812, 
F.  C. 

On  the  production  of  the  nonunation,  an  interlocutor  is 
pronounced,^  sustaining  the  nomination,  appointing  the  cura- 

^  MINUTE  OF  NOMINATION. 

^  B.  (^CoujutVs  surname)  for  the  pursuer,  produced  a  nomination  of 
curators,  whereby  the  pursuer  makes  choice  of  C,  D.,  and  E.,  to  be  his 
curators,  and  craved  the  Lord  Ordinary  to  admit  of  the  same ;  and  as 
iome  of  the  curators  reside  in  ,  and  one  of  them  in  , 

he  farther  craved  his  Lordship  to  grant  commission  to  the  sheriff-depute, 
or  substitute  of  ,  and  to  any  of  her  Majesty*s  justices  of  the 

peace,  or  other  magistrates  of  the  city  of  ,  to  take  the  cura- 

tor's acceptance,  and  their  oaths  defideli  advninistrcUione  officii. 

INTERLOCUTOR. 

Act, — AU.  failing  to  appear  and  object.  The  Lord  Ordinary,  &c.  ad- 
BDts  the  above  nomination  of  curators,  and  grants  commission  to  the 
dieriff-depute  of  shire,  or  his  substitute,  to  take  the  acceptance 

of  such  of  the  said  curators  as  reside  in  shire,  and  also  to  take 

their  oaths  defideli ;  also  grants  commission  to  any  of  her  Majesty's  jus- 
tices of  the  peace,  or  any  of  the  magistrates  of  the  city  of  , 
to  take  the  acceptance  and  oath  of  the  curators  in  ,  and 
t^  between  and  the  .  day  of  ,  to  be  reported  to  the 
Urd  Ordinary,  and  dispenses  with  the  minute  book.'* 
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toi*s  to  appear  in  court  to  declare  their  acceptance,  and  give 
their  oaths  defideti,  and  remitting  to  the  clerk  to  take  their 
oaths  and  acceptance  accordingly.  If  they  cannot  appear,  a 
remit  will  be  given  to  the  judge  ordinary,  or  any  justice  of 
the  peace,  instead  of  the  clerk.  When  the  acceptance  is 
reported,  and  where,  as  generally  happens,  there  is  no  ap- 
pearance for  the  nearest  of  kin,  a  delegate  is  named  to  con- 
cur in  making  up  and  signing  the  inventories.*  The  inven- 
tories being  prepared  in  terms  of  the  statute,  they  are  re- 
ported to  the  Ordinary,  who  pronounces  an  interlocutor  ap- 
proving of  them,  ordaining  the  clerk  to  sign  them  in  tripli- 
cate, and  the  curators  to  find  caution  in  due  form.'  Caution 
being  found  to  the  satisfaction  of  the  clerks  of  session,  an 
act  is  extracted,  which  contains  a  copy  of  the  inventory. 
This  extract  serves  both  as  a  warrant  for  the  curator  in  the 

^  **  The  Lord  Ordinary,  &c.,  in  respect  of  the  acceptance  of  the  curators 
named  by  the  pursuer  of  the  office  of  curatory  for  the  pursuer  in  and  upon 
them,  and  of  the  failure  of  the  next  of  kin  to  compear  and  concur  with  the 
curators  in  making  up  inventories,  nominates, authorizes,  and  appoints  C.  D. 
to  be  delegate,  at  whose  sight  the  inventories  are  to  be  made  up,  and  that 
in  triplicate,  each  one  whereof  to  be  signed  by  the  curators  and  delegate, 
and  thereafter  signed  by  the  clerk  of  process,  all  in  terms  of  the  Act  of 
Parliament.  Appoints  said  inventories  to  be  so  prepared  and  lodged  be- 
tween and  the  day  of  next.** 

'  **  The  Lord  Ordinary,  &c.  approves  of  the  said  inventories  now  lodg- 
ed,  admits  of  the  same,  and  of  the  protestation  therein  contained ;  or- 
dains the  clerk  of  process  to  docquet  and  sign  the  said  inventories  in  tri- 
plicate; ordains  the  sai^  curators,  before  extract,  to  find  caution,  in  due 
form  of  law  :  ordains  two  of  the  triplicates  of  the  said  inventories  so 
signed  and  docqueted  to  be  closed  up  and  sealed,  and  to  lie  in  the  clerk's 
hand^,  for  the  use  of  the  next  of  kin  upon  the  father's  side  and  the  mother's 
side  of  the  said  minor  respectively,  in  terms  of  the  Act  of  Parliament, 
and  the  remaining  triplicate  to  be  given  u[)  to  the  curators,  along  with  an 
extract  of  the  act  of  curatory  now  pronounced,  upon  the  upgiving  of  in- 
ventories, and  the  act  to  go  out  ;md  be  extracted  acc<»rdin)ir^." 
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exercise  of  his  office,  and  is  a  charge  against  him  in  an  ac- 
counting. In  the  inferior  courts  the  inventories  are  ordered 
to  be  recorded  in  the  books  of  court,  but  this  is  not  done  in 
the  Court  of  Session. 

Actions  for  choosing  curators  are  among  the  extraordinary 
actions  to  which  the  forms  of  proceeding  in  ordinary  actions, 
and  in  the  Judicature  Act  and  A.  S.  11  July  1828,  are  de- 
clared applicable  only,  in  so  far  as  it  shall  appear  fit  and  ex- 
pedient ;  §  103. 

Where  there  is  any  reason  to  believe  that  the  minor  may 
be  unduly  influenced  in  the  choice  of  curators  by  those  with 
whom  he  resides,  the  Court  will  sequestrate  his  person  in 
the  hands  of  a  neutral  party,  and  will  delay  the  nomination 
of  curators  for  a  short  time,  Bargany  v.  Hamilton^  14  July 
1702,  M.  16,319  ;  Wilson  v.  Campbell,  10  Mar.  1819,  F.  C. 

The  Court  will  appoint  curators  to  an  illegitimate  child 
on  a  petition,  as  the  requisites  of  the  act  1672,  as  to  citing 
the  nearest  of  kin,  &c.,  cannot  of  course  apply,  Young, 
Petr.,  19  Feb.  1818,  F.  C;  Wilson  v.  Campbell,  S^c,  10  Mar. 
1819,  F.  C. ;  Wood,  Petr.,  31  May  1834,  xii.  S.  663 ;  Beid, 
10  July  1839,  xiv.  F.  1058.  In  the  case  of  Towton,  Petr., 
8  Dec.  1847,  x.  D.  225,  a  curator  was  appointed,  on  petition, 
to  a  minor  pubes,  who  had  no  next  of  kin  within  Scotland, 
to  be  cited  in  terms  of  the  statutes.     See  infra,  P.  v.  18.  1. 

B.— OF   MAKING  UP   OF  TUTORIAL   AND    CURATORIAL 
INVENTORIES. 

Where  a  curator  has  already  been  named  to  a  minor  by 
his  father,  the  conclusions  of  the  summons  are,  of  course, 
limited  to  the  making  up  of  inventories,  and  the  appointment 
of  a  delegate.*     Where  the  pursuers  of  the  action  are  them- 


*  "  This  process  was  introduced,  and  is  regulated  by  P.  1672,  c.  2,  by 
«hich  it  is  ordained,  that  no  tutor  or  curator  shall  have  power  to  exer. 
cis«  his  office,  or  to  meddle  with  the  minor's  means  or  estate,  unless  first 
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selves  the  nearest  of  kin,  the  nearest  after  them  who  are 
major,  and  within  the  kingdom,  must  be  cited.     Not  only 

an  inventory  be  made  thereof,  in  manner  thereby  directed.     The  forms 
of  making-,  and  authenticating  which  inventories,  we  are  now  to  explain. 

It  is  done  byway  of  petition  or  process,  before  the  judge  ordinary 
where  the  minor  has  his  chief  residence,  or  before  the  Court  of  Sesi>ion. 
The  first  way  by  petition,  is  the  form  where  the  minor's  nearest  of  kin 
concur  in  doing  what  the  Act  of  Parliament  requires  to  be  done  by  them. 
The  second  by  process,  is  the  form  where  the  nearest  of  kin  refuse  or 
neglect  to  concur,  and  must  he  summoned  for  that  purpose. 

An  instance  of  the  first  occurred  in  the  Court  of  Session,  7  July  1773. 
The  tutors  nominated  by  the  late  Mr.  Forbes  of  Culloden,  to  his  son 
Arthur,  with  consent  of  two  of  the  nearest  of  kin  on  the  father's  side, 
and  also  two  on  the  mother*s, — gave  in  a  petition,  and  alongst  with  it 
three  duplicates  of  an  inventory  of  the  minor's  estate,  signed  by  them 
and  the  nearest  of  kin, — and  prayed  the  Lords  to  receive  said  inven- 
tories, to  ordain  them  to  be  authenticated  by  the  clerk's  subscription,  and 
to  allow  an  act  to  be  cxti  acted  upon  the  whole.  These  are  the  requi- 
sites prescribed  by  the  act  1672: — Firsty  That  an  inventory  be  made 
and  signed  by  the  tutors  or  curators  and  nearest  of  kin.  Secondly ^ 
That  there  be  three  duplicates  thereof, — one  to  be  kept  by  the  tutors 
or  curators, — one  by  the  nearest  of  kin  on  (he  father's  side, — one  by  the 
nearest  of  kin  on  the  mother's  side.  Thirdly^  that  they  be  judicially 
produced,  and  signed  by  the  clerk  of  Court,  to  prevent  alteration  ;  and, 
lastly,  That  an  act  be  made  upon  production  thereof. — Ste  Fount.,  8 
Nov.  1695,  Murqfs.  of  Montrose,  (iv.  Sup.  277);  22  Feb.  1698,  E.  of 
Dalhousie,  (iv.  Sup.  405);  and  8  Feb.  1711,  Hamilton  of  Baldoon, 
See  Books  of  Sed.,  20  Feb.  1553,  (unprintcd),  \»here  the  Lords  gave 
curators  to  Mary  Q.  of  Scots,  on  the  application  of  the  Queen  Dowager. 
See  also  7W(/.,  18  Mar.  and  31  May  1554,  (unprinted).  Where  the  same 
persons  are  named  both  tutors  and  curators,  they  may  accept  in  the  one 
character,  but  not  in  the  other.  But  if  it  is  their  intention  to  accept  of  the 
office  of  curator  as  well  as  tutor,  the  most  regular  way  is  to  present  a 
petition  when  the  pupillarity  is  expired,  with  new  inventories,  setting 
forth  the  acceptance  as  curator? — praying  the  invent(»rits  to  be  authen- 
ticated and  recorded,  &c. — and  an  act  pronounced  upon  the  whole — 
similar  to  what  was  done  on  the  tutorial  inventories.  Accordingly,  this 
was  the  method  followed,  7  Dec.  1774,  in  the  already  mentioned  case  of 
Forbes  of  Culloden,  and  the  desire  of  the  petition  was  granted,  as  a 
thing  of  course." — Tait's  MS.**  Proces  for  Authenticating  Tutorial  and 
Curatorial  Inventorys." 
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tutors  and  curators  for  pupils  and  minors,  must  make  up 
such  inYontories  before  eutering  on  their  offices,  but  also 
tutors  of  idiots  and  furious  persons.     In  a  case  where  tutors 
had  been  named  bj  a  father,  with  a  declaration  that  each 
should  be  liable  for  his  own  actual  intromissions  only,  the 
neglect  to  make  up  inventories  was  found  to  make  each 
hable  in  solidum,  Henderson  v.  Duff  and  Henderson,  10 
July  1788,  M.  16,375,  affirmed  on  appeal,  ibid;  Murrays 
V.  Murray,  ^c,  1  Feb.  1832,  x.  S.  276 ;  nor  does  it  exempt 
tutors  and  curators  from  the  obligation  to  make  up  inven- 
tories that  they  have  been  named  executors,  or  trustees  and 
executors  also,  Kilpatrick  v.  Macalpine,  25  Jan.  1793,  M. 
16,381 ;  see  supra,  p.  562,  and  More,  xli.     In  the  case  of 
tutors  nominate   by  the  father,  law  dispenses   both    with 
caution  and  with  the  oath  de  fideli ;  Ersk.  i.  7.  3. 

The  Court  rigidly  enforce  the  sanction  of  the  act  1672, 
by  remoTing  tutors  and  curators  as  suspect,  for  not  making 
up  inventories,  although  there  may  be  a  plausible  excuse 
for  the  omission  ;  Turnbully.  Bisset,  9  Feb.  1698,  M.  16,317; 
and  although  they  may  have  acted  according  to  the  in- 
structions of  the  testator,  in  not  precisely  following  the 
rules  of  the  statute  ;  Lothian  v.  Sonierville,  Sfc,  infra.  The 
consequences  of  the  removal  may  be  serious,  as  all  tacks, 
&c.,  granted  by  the  tutor  or  curator  will  come  to  an  end 
by  his  removal  from  the  office,  and  the  tutor  or  curator 
may  be  held  liable  for  the  damage  sustained  by  the  ten- 
ant, Lothian  v.  Somerville,  §-c.,  25  Jan.  1724,  M.  16,337. 
But  in  Rob  or  Reoch  v.  Rob,  22  Dec.  1814,  F.  C,  it  was 
found  no  ground  for  removing  a  tutor  as  suspect  under  the 
statute,  that  some  time  elapsed,  after  his  agreeing  to  accept 
of  the  office,  before  the  tutorial  inventories  were  made  up, 
when  he  did  not  previously  enter  upon  the  management  of 
the  pupirs  effects,  which  were  taken  charge  of  by  the  next 
of  kin.     A  tutor  who  resides  in  England,  cannot  on  that 
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ground,  be  removed  as  suspect,  Ibid;  but  see  Hodden  v. 
Barr,  27  Feb.  1822,  i.  S.  357,  (N.  E.  334).  Forms  of  the 
summonses,  and  other  writs  used  in  the  above  cases,  will 
be  found  in  Bell's  Styles,  vol.  iii.,  278,  et  acq,,  and  Jur. 
Styles,  V.  iii.  270,  et  seq. 


CHAPTER  V. 

OF  THE  ACTION  OF  FORTHCOMING. 

8BCT.    I. OBJECT    AND    FORM    OF    ACTION. 

Forthcoming  is  the  form  of  action  by  which  the  diligence 
of  arrestment  is  made  effectual,  and  the  funds,  or  moveable 
effects  {irrested,  are  transferred  from  the  arrestee  and  common 
debtor  to  the  creditor.  The  manner  of  proceeding  when 
ships  have  been  arrested,  has  been  already  considered ; 
supra,  p.  417.  To  enable  a  creditor  to  insist  in  this  action, 
he  must  not  only  have  used  arrestments,  but  his  debt  must 
be  duly  constituted  by  decree.  Where,  therefore,  the  ar- 
restment has  been  used  on  a  depending  action,  or  on  an 
unregistered  ground  of  debt,  the  action  must  be  terminated 
by  decree,  and  the  ground  of  debt  recorded,  or  an  ordinary 
decree  obtained  upon  it,  before  the  forthcoming  is  raised ; 
Stair,  iii.  1.  36;  Gordon  v.  Hill  and  Trustee,  9  Feb.  1841, 
iii.  D.  517.  But  see  Smith  Cuninghame,  Sfc,  v.  Cuninghame, 
28  Feb.  1837,  xv.  S.  687.  Actions  of  forthcoming  are  com- 
petent in  one  court,  though  the  arrestment  have  been  laid 
on  by  the  warrant  of  another  court.  Thus,  an  action  may  be 
pursued  in  the  Court  of  Session,  though  the  arrestment  have 
proceeded  on  the  warrant  of  an  inferior  judge,  and  mce 
versa ;  and  one  inferior  judge  may  entertain  an  action  of 
forthcoming,  proceeding  on  an  arrestment  laid  on  by  virtue 
of  the  warrant  of  another  inferior  judge,  Stair,  iii.  1.  24 ; 
Ersk.  iii.  6.  15.     Where  the  effects  of  a  party  were  validly 
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arrested  upon  a  decree,  it  was  held  that  no  farther  arrest- 
ment was  necessary  to  found  an  action  of  forthcoming, 
though  before  it  was  brought,  the  debtor  had  lost  his  Scotch 
domicile ;  Bums  v.  Munro,  18  July  1844,  vi.  D.  1352.  The 
summons  sets  forth  the  ground  of  debt  due  to  the  pursuer^ 
the  arrestment  which  has  been  used,  and  concludes  against 
the  arrestee  and  common  debtor  to  make  forthcoming  to 
the  pursuer  the  sums  of  money,  or  other  effects  arrested,  at 
least  of  as  much  as  will  pay  the  sums  due  by  the  decree,  and 
against  the  common  debtor  for  the  expense  of  raising  and 
executing  the  diligence,  and  the  expense  of  the  process  and 
of  extract. 

SECT.    II. — PROCEDUKE. 

The  summons  is  p^i^dleged,  and  requires  a  bill,  and  then 
passes,  on  inducuB  of  six  days,  against  defenders  within 
Scotland.  If  they  are  in  Orkney  and  Shetland,  the  inducice 
must  be  forty  days ;  if  out  of  Scotland,  sixty ;  and,  in  these 
cases,  no  bill  is  required  ;  and  it  may  also  pass  without  a  bill, 
in  the  ordinary  case,  on  an  inducice  of  twenty-seyen  days. 
The  summons  is,  in  all  cases,  executed  against  the  arrestee 
by  a  short  copy  ;  but  a  full  copy  is  served  on  the  common 
debtor,  A.  S.  1  Jan.  1726,  §  2,  made  perpetual  by  A.  S.  19 
Feb.  1742  When  arrestments  had  been  used  on  a  decree, 
allowing  interim  execution  pending  appeal,  it  was  held  that 
the  forthcoming  must  be  brought  before  the  division  which 
had  granted  the  execution ;  Sassen  v.  Sir  J,  Campbelly 
9  June  1826,  iv.  S.  691,  (N.  E.  698),  and  that  if  brought  be- 
fore the  other  division,  it  must  be  remitted ;  Ibid. 

SECT.  III. — DEFENCES  OF  ARRESTEE. 

The  defences  against  the  action  on  the  part  of  the  arrestee, 
are  objections  to  the  formality  of  the  diligence,  that  the 
principal  debtor  is  not  called,  or  that  there  are  no  funds  in 
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his  hands.  To  establish  this  last  defence,  he  is  entitled,  in 
the  general  case,  to  have  recourse  to  the  oath  of  the  common 
debtor,  even  although  the  debt  may  have  been  constituted 
against  him  bj  a  written  document,  for  an  arrester  attaches 
bis  debtor's  claim  precisely  as  it  stands  in  the  person  of  the 
latter;  and,  consequently,  every  defence  which  would  bo 
good  against  the  common  debtor,  is  good  against  the  arrester; 
Maitland  Gibson,  ^c.  v.  Wills,  2  Dec.  1826,  v.  S.  74,  (N.  E. 
69) ;  Ersk.  iii.  6.  16  ;  supra,  p.  400.  Where  an  arrestee  on 
the  day  preceding  the  arrestment  granted  a  bill  to  the 
common  debtor,  and  alleged  in  a  forthcoming  that  he  had 
no  funds,  the  Court  refused  to  sist  the  forthcoming  till  he 
raised  a  multiplepoinding,  but  ordered  the  arrester  to  find 
caution  to  repeat,  in  case  it  should  appear  that  the  arrestee 
had  no  funds ;  Smith  v.  Matheson,  14  May  1823,  ii.  S.  307, 
(N.  E.  270).  Where  a  written  document  has  been  granted 
by  the  arrestee,  it  may  be  recovered  out  of  the  hands  of  the 
common  debtor,  or  other  haver,  in  virtue  of  letters  of  inci- 
dent diligence,  which  will  be  granted  to  the  arrester.  Ersk. 
iii,  6.  16,  says,  that  where  the  debt  cannot  be  proved  by 
writing,  the  arrester  must  have  recourse  to  the  oath  of  the 
arrestee  ;  but  it  would  rather  appear  the  arrester  may  avail 
himself  of  all  evidence  which  would  be  open  to  the  common 
debtor ;  ii.  Bell,  Com.  67.  Where  there  is  any  dispute  as  to 
the  amount  of  the  debt  due  by  the  arrestee,  if  any  compro- 
mise be  made,  care  should  be  taken  to  obtain  the  concur- 
rence of  the  common  debtor,  for  the  discharge  of  the  arrester 
will  not  affect  his  claim ;  Levick^  Sfc.  v.  Cadell,  Sons,  and 
Co.,  27  Jan.  1829,  vii.  S.  327.  Neither  will  the  deposition 
of  the  arrestee  negative,  on  a  reference  to  oath  by  the 
arrester,  affect  the  common  debtor's  interest ;  Ersk.  iii. 
6.  16.  If  the  diligence  of  arrestment  be  regular,  and  the 
common  debtor  be  duly  cited,  and  there  be  funds  in  the 
arrestee's  hands,  he  ought  to  lodge  in  process  a  condescen- 
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dence  of  their  amount.  The  arrestee  has  no  interest  to  plead 
that  the  debt  is  not  justly  due  the  arrester,  or  that  it  has  been 
compensated,  even  where  the  common  debtor  does  not  ap- 
pear; Ersk.  lii.  6.  16.  But  it  is  competent  for  the  arrestee 
to  plead  that  the  decree  of  constitution  obtained  by  the 
arrester  against  the  common  debtor,  a  foreigner,  was  ob- 
tained without  establishing  a  proper  jurisdiction  ;  for,  unless 
the  common  debtor  is  properly  made  a  party  to  the  process, 
the  arrestee  cannot  pay  in  safety  ;  Smith  v.  Ninian,  16  Nov. 
1826,  V.  S.  8,  (N.  E.  7). 

The  common  debtor  has,  of  course,  a  full  opportunity  in 
the  forthcoming,  to  dispute  the  validity  of  the  debt  and  of 
the  diligence ;  and,  in  such  cases,  the  litigation  will  be  car- 
ried on,  in  the  ordinary  form. 

SECT.    IV. — ARRESTMENT    LOOSED    ON    CAUTION. 

Where  the  arrestment  has  been  loosed  on  caution,  the 
cautioner,  as  well  as  the  arrestee  and  common  debtor,  must 
be  made  parties  to  the  action ;  M' Donald  and  Galloway  v. 
Parlane,  30  May  1834,  xii.  S.  654.    The  cautioner  has  not 
the  benefit   of  discussion;    Dickie  v.    Tfiomson,  Sfc,  Dec. 
1743,  M.  2110 ;  and  his  obligation  is,  that  the  subject  ar- 
rested shall  be  forthcoming,  in  the  condition  it  stood  at  the 
date  of  the  arrestment;  for 'although  the  arrestee  will  be 
firee,  if  the  subject  perish  accidentally  while  the  arrestment 
has  not  been  loosed,  if  it  has,  the  cautioner  is  not  freed  by 
Ae  destruction  of  the  subject ;  Anderson,  Child,  and  Co.  v. 
Pott  and  McMillan,  4  Feb.  1825,  iii.  S.  499,  (N.  E.  347.) 
See  Potter  v.  Bartholomew,  17  Nov.  1847,  x.  D.  97.     If 
the  funds,  notwithstanding  the  loosing,  are  still  remaining 
in  the  hands  of  the  arrestee,  he   may  be   sued   to   make 
them  forthcoming,  notwithstanding  the  loosing.    Where  the 
fimds  have  been  paid  away  by  the  arrestee  after  the  loosing, 
it  IB  sufficient  that  he  be  called  for  his  interest,  without 
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directing    any    petitory    conclusions   against    him ;    Wight 
V.  Wight,  23  May  1822,  i.  S.  424,  (N.  E.  395). 

SECT.  V. — WHERE  ANY  OF  TH7.  PARTIES  HAVE  DIED. 

As  arrestments  do  not  fall  by  the  death,  either  of  the  ar- 
rester, arrestee,  or  common  debtor,  a  forthcoming  on  the 
arrestment  may  be  raiscil,  notwithstanding  such  death.  The 
representative  of  the  arrester  must,  of  course,  make  up  a 
proper  title  to  the  debt  on  which  the  arrestment  has  been 
used,  and  the  forthcoming  will  be  raised  against  the  repre- 
sentative of  the  arrestee,  if  the  arrestee  also  be  dead.  Where 
the  arrestee  dies  during  the  dependence  of  the  forthcoming, 
the  action  must  be  transferred  against  his  representative,  be- 
fore decree  can  be  obtained.  Lord  Bankton,  iii.  4.  65, 
states  that  the  action  may  proceed  against  the  heir,  within 
the  annus  deliberandi,  but  this  is  doubtful ;  Tail's  MS. 
"  Proces  of  Furthcoming."  Where  the  common  debtor  dies, 
the  claim  must.,  of  course,  be  constituted  against  his  repre- 
sentatives, before  the  forthcoming  is  raised  ;  Lord  Elphin- 
atone  v.  Batons  or  Laurie's  Crers.,  31  Jan.  1633,  i.  Sup. 
339  ;  even  although  the  representative  of  the  debtor  appear 
in  the  action  of  forthcoming,  and  consent  to  decree  being 
pronounced ;  Stair,  iii.  1.  36 ;  but  see  M.  778.  Where, 
again,  the  common  debtor  dies  during  the  dependence  of 
the  action  of  forthcoming,  the  process  cannot  proceed,  till 
the  representative  is  called  as  common  debtor ;  but,  in  suck 
a  case,  it  was  not  held  necessary  to  charge  the  apparent  heir 
to  enter ;  Stirling  v.  Tenants,  15  June  1626,  M.  780.  It  will, 
however,  be  kept  in  view,  that  though  a  forthcoming  is  com- 
petent, after  the  death  of  the  common  debtor,  still,  if  another 
creditor  obtain  a  confirmation  as  executor  creditor,  before 
decree  of  forthcoming  be  pronounced,  the  executor  creditor 
will  be  preferred;  Wilson  and  M'Lellan  v.  Fleming,  26 
June  1823,  ii.  S.  430,  (N.  E.  383). 
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SECT.  VI. — WHERE  MOVEABLES  ARE  ARRESTED. 

Where  moveable  effects,  shares  of  company's  stock,  or  the 
like,  arc  arrested,  the  Court  orders  them  to  be  sold,  and  the 
price  paid  to  the  arrester.*  From  the  date  of  such  an  order, 
the  arrester  is  secure ;  and  his  diligence  is  not  liable  to  be 
defeated  by  a  poinding  at  the  instance  of  another  creditor  ; 
Stevenson  v.  Grant,  27  July  1767,  M.  2762.  Even  after  de- 
cree of  forthcoming  has  been  obtained,  the  arrester  may 

*  "  Where  the  subject  arrested  is  goods,  especially  if  they  are  of  a 
perishable  nature,  the  Ordinary  during  the  dependence  of  the  furthcoming 
will  ordain  the  goods  to  be  rouped,  and  the  price  to  lie  in  medio.     This 
application  is  sometimes  made  to  the  Court,  sometimes  to  the  Ordinary. 
It  is  competent  to  be  made  to  either.     The  sale  is  generally  directed  to 
be  made  either  by  the  sheriff,  or  at  the  sight  of  the  sheriff.     The  price 
is  sometimes  ordered  to  be  paid  to  the  person  who  makes  the  application, 
if  he  has  obtained  a  preference ;  sometimes  it  is  appointed  to  remain  with 
the  arrestee  or  person  in  whose  hands  the  goods  were ;  and  sometimes 
bills  for  it,  drawn  by  the  person  appointed  to  sell,  and  accepted  by  the 
buyer,  with  blank  indorsations,  are  directed  to  be  returned  into  process, 
to  be  filled  up,  at  the  sight  of  the  judge.    The  most  regular  way  seems  to  be 
to  grant  the  warrant  for  selling  to  the  sheriff,  and  to  appoint  the  price  to 
be  paid  into  the  hands  of  the  clerk  of  process,  to  lie  there  subject  to  the 
farther  order  of  the  Court.     In  some  cases  attended  with  particular  cir- 
cumstances of  danger,  the  Court  has  granted  this  warrant,  before  the 
furthcoming  was  brought  into  Court,  8  Aug.  1769,  Petrs.  Campbell  and 
Dsaccm,  and  23  Dec.  1769,  Petr.  Younger,    Another  case  occurred,  16 
Feb.  1763  : — The  sheep  of  one  Selby,  a  farmer  in  Northumberland,  came 
into  Scotland,  through  the  violence  of  the  storm.     They  were  arrested 
by  some  Scotch  creditors,  who  brought  an  action  of  furthcoming  against 
the  tenants  into  whose  hands  they  had  come,  and  against  their  herds. 
Before  thu  summons  came  into  Court,  an  application  was  made,  setting 
forth  the  danger  the  sheep  were  in  of  starving,  and  the  distress  of  the 
arrestees,  by  so  great  a  supernumerary  flock.     The  Court  granted  war- 
rant to  the  sheriff  of  Roxburgh  to  roup  the  sheep,  and  the  price  was 
afterwards  made  furthcoming  to  the  creditors  ;" — Tait's  MS.  '*  Proces  of 
Forthcoming/* 
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proceed  with  other  diligence  for  recovery  of  his  debt ;  Stair, 
iii.  1.  42.» 

SECT.  VII. — WHAT  MAY  BE  RECOVERED    UNDER   FORTHCOMING. 

In  the  forthcoming  may  be  recovered,  not  only  the  princi- 
pal sum  for  which  the  arrestment  has  been  used,  but  also  the 
interest  which  may  have  become  due  on  it,  after  the  date  of 
the  arrestment,  if  the  ground  of  debt  then  bore  interest,  and 
the  arrestment  was  used  not  only  for  the  principal  but  for 
the  interest,  21  Jan.  1741,  Elchies,  Arrest.  No.  16 ;  ibid,  No. 
28;  Thormm  v.  Simpson,  6  Aug.  1773,  M.  687.  It  was 
once  held,  that  an  arrestment  on  a  depending  action,  did  not 
entitle  the  arrester  to  a  forthcoming  for  the  expenses  laid 
out  in  that  depending  action,  after  the  arrestment,  but  only 
for  the  sum  due  by  the  common  debtor,  at  the  date  of  the 
arrestment,  Dickie  v.  Hall,  ^c,  15  Feb.  1744,  M.  772;  but 
it  is  now  settled,  that  the  whole  expenses  are  covered,  even 
where  decree  for  them  has  gone  out  in  the  name  of  the  agent, 
as  well  as  the  interest  of  the  sum  sued  for ;  Wight  v.  Wight, 
23  May  1822,  i.  S.  424,  (N.  E.  395) ;  MDonald  and  Halket 
v.  Wingate,  ^c,  2  Feb.  1825,  iii.  S.  494,  (N.  E.  344) ;  May 
v.  Malcolm,  7  June  1825,  iv  S.  76,  (N.  E.  79).  The  expense 
of  the  process  of  forthcoming  cannot  be  covered  by  the  ar- 
restment. Ibid. ;  but,  where  the  ground  of  debt  on  which  the 
arrestment  proceeded,  contains  a  penalty,  the  penalty  is  as 

^  Decree  of  forthcoming  is  in  these  terms  : — **  The  Lord  Ordinarv  de- 
cerns, in  absence,  against  the  arrestee,  conform  to  tlie  conclusions  of  the 
libel,  and  decerns  against  the  principal  debtor,  for  his  interest  and  ex- 
penses of  process,"  &c.  Or  if  appearance  has  been  made  : — "  The  Lord 
Ordinary,  &c.  decerns  in  the  forthcoming  against  C.  D.,  arrestee,  to  make 
payment  to  the  pursuer  of  the  sum  of  £  ,  out  of  the  funds  and 

effects  owing  by  him  to  £.  F.,  the  principal  debtor,  and  decerns  against 
the  said  E.  F.,  for  his  interest :  Finds  the  said  E.  F.  liable  in  expenses,*' 
&c. 
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much  the  groand  of  arrestment  as  the  principal  sum,  and, 
therefore,  the  sam  recovered  under  the  forthcoming  will  only 
eidogoish  as  mach  of  the  principal  and  annualrents  as  comes 
free  to  the  arrester  after  deduction  of  his  expenses.    If,  how- 
eyer,  the  arrester  have  a  separate  security  over  property  of 
the  common  debtor,  and  have  been  paid  his  principal  and 
interest,  in  virtue  of  his  arrestment,  he  will  not  be  compelled 
to  assign  that  separate  security  to  another  creditor  of  the 
common   debtor,  until  he  be  paid  his  eicpenses;   Innes  v. 
Forhea,  4  June  1740,  M.  825.     By  the  ordinary  style  of  sum- 
monses of  forthcoming,  the  expense  of  raising  and  executing 
the  arrestment  is  concluded  for  against  the  common  debtor, 
from  which  it  appears  to  be  in  the  same  situation  as  the  ex- 
pense of  the  forthcoming;  yet,  in  the  case  of  Wight  v.  Wight, 
23  May  1822,  F.  C,  it  was  held,  that  the  cautioner  in  the 
loosing  could  not  object  to  this  expense  being  comprehended 
in  the  forthcoming,  together  with  that  of  the  action  of  con- 
stitution on  which  the  arrestment  proceeded,  and  of  the 
diligence  following  thereon.^ 

^  *'  As  the  decree  of  forthcoming  canDot  be  broader  than  the  arrest- 
ment OD  which  it  is  founded,  therefore  it  cannot  contain  a  decerniture 
against  the  arrestee  oat  of  the  sums  in  his  hands  and  arrested,  for  the . 
expense  of  the  process  of  forthcoming,  because  at  the  time  when  the  ar- 
restment was  laid  on  none  snch  was  due,  and  consequently  could  not  be 
arested  for ;  see  Kilkerran,  p.  42.  Dickie,  (M.  772) ;  p.  39,  Innes  v. 
Forbeg^  (text).  But  it  has  been  thought  that  such  decree  might  be  pro- 
BouDced  against  the  principal  debitor  who  is  called  in  the  process  of  forth- 
eomiiig,  and  must  be  liable  for  what  expense  the  judge  decerns;  (the  Lords 
itemed  to  be  of  that  opinion,  25  Nov.  1769,  Oeorge  Innes  v.  William 
Tmihr),  The  more  common  way  b,  that  when  the  creditor  accounts  with 
his  debtor  for  what  he  recovers  upon  the  forthcoming,  he  accounts  only 
for  the  balanoe  he  receives,  deducting  the  expense  of  the  forthcoming. 
This  amounts  to  the  same  thing,  as  if  he  had  recovered  the  experise  by  a 
deccmiture  for  it."— Tait's  MS.  "  Proces  of  Furthcoming." 

^  Jfde    etmeeming   ike  expenses  of  a  proces  of  Furthcorning — In  a 

2p 


678  OF  THE  ACTION  OF  FORTHCOMING.  [IV.  5.  7. 

Where  there  are  several  arrestments  of  the  fand  in  medio, 
or  arrestments  and  assignations,  or  otherwise  a  competition 
is  likely  to  arise,  the  arrestee,  to  enable  him  to  pay  with 
safety,  ought  to  raise  an  action  of  multiplepoinding,  or  any 
of  the  competitors  may  raise  it,  whether  a  forthcoming  has 
been  brought  or  not.  Galloway  and  Clark  v.  Gardner  and 
Caldwell,  23  Nov.  1838,  i.  D.  74.* 


process  of  furthcomiDg  there  are  two  defenders,  the  arrestee  and  the  com- 
mon debtor.     Both  are  in  the  field  by  an  established  form  of  citation. 

"  Should  the  common  debtor  make  an  unreasonable  opposition,  by  con- 
testing the  extent  of  the  debt  arrested  for,  or  the  legality  of  the  arrest- 
ment, there  cannot  be  a  doubt  that,  if  his  defences  are  overruled,  the 
judge  may  give  expenses  against  him.  The  point  occurred  25  Nov.  1769, 
Innes  v.  Taylor^  and  the  Lords  were  of  this  opinion.  As  to  the  arrestee, 
should  he  act  litigiously,  should  he  deny  the  debt,  dispute  the  quantum, 
&c.,  why  should  not  the  pursuer  of  the  furthcoming  be  indemnified? 
not  against  the  common  debtor,  for  he  was  not  to  blame,  but  against  the 
arrestee  ;  not  indeed  by  a  decerniture  in  the  furthcoming,  for  the  reason 
formerly  assigned,  but  by  a  separate  decerniture  against  him  in  favour  of 
the  pursuer.  And  if  both  arrestee  and  common  debtor  are  to  blame, 
why  may  not  the  judge  give  expenses  against  both,  reserving  relief  against 
each  other  as  accords  ?    See  Kilkerran,  p.  39,  Innes  v.  Forbes,  supra ;  and 

,  p.  42  (?)  and  Dickie,  v.  Hall^  (supra).  A  person  in  whose  hand  an 

arrestment  is  used  cannot  pay  to  the  arrester,  before  he  obtain  a  decreet 
of  furthcoming.  This  decreet  alone  gives  him  the  ju^  exigendi  of  the 
subject  arrested ;  the  expense  of  obtaining  whereof  must  therefore  lie 
upon  himself,  and  not  upon  those  in  whose  hands  the  arrestment  was 
used.  If  indeed  a  pursuer  in  a  furthcoming  can  shew  that  he  has  been 
put  to  expense,  through  the  litigiousness  of  the  other  party,  he  has  a  right 
to  demand  indemnification  thereof,  against  the  person  by  whom  it  was 
occasioned.  But  the  expense  of  raising  the  summons,  executing,  and 
other  necessary  steps  of  process,  ought  not  to  be  given  ;*'  Ibid, 

*  **  In  a  furthcoming,  all  who  have  affected  the  subject  by  arrestment 
may  compear  for  their  interests,  though  not  called,  and  upon  production 
of  their  debts  and  diligences  maybe  preferred  accordingly,  Bankt.  ii.  p.  200, 
§41,  (iii.  1*41),  and  this  they  may  obtain  even  although  the  arrestment  upon 
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In  MCulloch  Y.  MNilidge,  28  Feb.  1827,  v.  S.  474,  (N. 
£.  447),  the  Court  refused  to  give  effect  to  a  plea,  that  it  was 
not  competent  to  poind  goods  in  the  possession  of  the  com- 
mon debtor,  on  a  mere  decree  of  forthcoming  against  him  for 
his  interest,  but  there  were  suspicions  of  fraud. 

Regarding  the  prescriptions  affecting  actions  of  forthcom- 
ing, see  supra,  P.  iv.  2.  4,  and  Cameron  v.  M*JSwan,  4  Feb. 
1830,  Tiii.  S.  440. 


CHAPTER  VI. 
OF  THE  ACTION  OF  MULTIPLEPOINDING. 

SECT.  I. — NATURE  AND  OBJECT  OF  THE  ACTION. 

The  action  of  multiplepoinding  is  used  where  there  are 
several  claimants  of  the  same  fund,  to  ascertain  who  has 
the  preferable  right,  and  to  enable  the  holder  to  pay  it  free 
from  future  challenge.^  It  has  been  said  to  be  peculiar  to 
our  practice,  but  the  English  bill  of  interpleader  in  Chancery 

which  the  process  of  forthcoming  was  raised,  should  be  found  to  be  inept 
2Dd  not  to  affect  the  subject,  Arg.  Kilk.  p.  38,  (M.  739).  In  the  same 
waj,  if  one  has  two  arrestments  of  the  same  subject,  he  need  not  raise  a 
fbrthcomtng  upon  each,  but,  having  pursued  a  furthcoming  upon  one  of 
his  arrestments^  he  may  in  that  furthcoming  produce  his  other  arrestment, 
and  compete  upon  it.  See  Arg.  Kilk.  p.  38,  (supra).*'  Tait's  MS.  ubi 
mqaxi.  Where  there  is  a  competition  for  the  arrested  fund,  a  multiple- 
poindiog  is  almost  invariably  raised,  in  which  the  rights  of  parties  are 
extricated. 

'  *^  This  action  is  in  its  nature  declaratory,  and  it  is  called  a  process  of 
moltiplepoinding,  because  poinding  was  a  term  which  anciently  denoted 
any  distress  or  diligence,  in  order  to  debate  and  settle  preferences  ;  Ersk. 
p.  093,  §  23,  (iv.  3.  23).  This  process  of  old  was  termed  a  process  of 
double  poinding;  Books  of  Sed.,  20  Aug.  1554,  (nnprinted)  ;  or  triple 
poiiiding,  according  to  the  number  of  competitors.** — Tait*s  MS.  ''  Pro- 
ees  of  Multiplepoinding.**     See  also  A.  S.  I  Feb.  IG77. 
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seems  of  a  similar  nature ;  iii.  Blackst.  448,  (Ed.  1844,  301, 
Note,  and  448).      The  subject  of  the  action  is  in  general 
a  sum  of  money,  but  it  may  also  be  a  moveable,  an  heritable 
property,  or  even  a  deed,  Stirling  and  Robertson  v.  Stirling 
and  Sons,  22  Dec.  1821,  i.  S.  230,  (N.  E.  218) ;  Baillie  v. 
Baillie,  15  Jan.  1830,  viii.  S.  318.     Suppose  a  person  ex- 
ecutes a  settlement,  seals  it  up,  and  by  a  vnriting  on  the 
envelope,  directs  his  agent,    with  whom  he  deposits  the 
deed,  to  destroy  it,  if  he  do  not  survive  a  certain  day ;  the 
question,  whether  the  deed  should  be  destroyed  or  not, 
may  be  tried  in  an  action  of  multiplepoinding,  Logan,  Sfc, 
V.  Logan,  Sfc,  27  Feb.  1823,  ii.  S.  253,  (N.  E.  222).    Also 
the  question,  whether  a  deed  has  or  has  not  been  delivered  in 
law,  Ramsay  v.  Maule^  15  Jan.  1828,  vi.  S.  3431.     The 
right  to  a  sum  contained  in  a  bill  has  also,  in  some  cases, 
been  tried  in  this  form,  Jeffrey  v.  Mifyiej  11  Feb.  1830,  viii. 
S.  491 ;  Davidson  v.  Robertson,  4  July  1815,  iii.  Dow.  218 ; 
and  the  question,  whether  a  sum  be  heritable  or  moveable, 
and  consequently,  whether  it  belong  to  the  heir  or  executor. 
Mead  v.  Anderson,  27  June  1828,  vi.  S.  1034 ;  Robertson, 
Sfc.  V.  Nivm,  ^c,  17  Feb.  1829,  vii.  S.  421 ;  M'Intyre's 
Trs.  V.  Belch  or  Schaw,  21  May  1829,  vii.  S.  636.»   Suppose, 
farther,  a  landed  estate  is  vested  in  trustees  for  behoof  of  the 
representatives  of  a  person  deceased,  the  trustees  may  raise  a 
multiplepoinding  to  ascertain  to  whom  they  ought  to  convey 

^  A  competition  between  two  parties  for  the  office  of  Professor  of  Civil 
Law  in  King's  College,  Aberdeen,  (each  alleging  that  he  was  duly  elected^, 
was  tried  in  the  form  of  a  multiplepoinding,  raised  by  the  Vice- Chan- 
cellor of  the  University.  Both  claimants  were  called,  and  the  summons 
concluded  that  the  Court  should  declare  **  which  party  has  the  best  right 
to  be  admitted  to  sidd  office ;  and  that  he,  the  pursuer,  can  only  admit 
the  person  so  preferred,  and  not  be  further  molested  by  the  other  pre- 
sentee;-  Cattanach  v.  Hamilton' Gordon,  19  July  1744,  M.  12,253; 
Elchies,  Professor  of  Law^  No.  I,  and  Session  Papers  in  Advocates* 
Library;  Cr.  and  Stewart,  II  April  1745,  401. 
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the  estate,  Campbell  v.  Earl  of  Crawford,  8  Aug.  1783,  M. 
3973.  A  picture,  which  formed  the  prize,  at  a  coursing 
match,  was  gained  by  a  particular  greyhound.  A  compe- 
tition for  the  picture  having  arisen  between  the  owner  ef 
the  greyhound  and  the  person  by  whom  the  dog  had  been 
nominated  for  the  match,  a  multiplepoinding  was  raised 
by  the  custodier  of  the  picture, — the  competency  of  the 
action  was  sustained,  the  objection  of  sponsio  ludicra  being 
repelled;  Follok  v.  Graham,  ^c,  5  Feb.  1848,  xx.  S. 
Jur.  200.  Where  the  subject  in  medio  is  a  sum  of  money, 
it  must  be  such  a  debt  as  the  holder  may  be  obliged  to 
pay.  Thus,  rents  **  to  become  due,"  cannot  competently 
form  the  subject  of  such  a  process,  Pentland  v.  Royal  Ex- 
change Assurance  Company,  ^c.  10  Dec.  1830,  ix.  S.  164.* 
But  a  multiplepoinding  may  be  competently  extended,  so 
as  to  embrace  rents  which  ought  to  have  been  in  the  raiser's 
hands,  Baird  v.  Faulds,  ^c.  16  June  1831,  ix.  S.  755. 

SECT.  II. — WHAT  NECESSARY  TO  FOUND  THE  ACTION. 

To  found  the  action  there  ought  to  be  double  distress, 
that  is,  diligence  at  the  instance  of  different  claimants,  or 
at  least  a  competition,  Ersk.  iv.  iii.  23 ;  for  a  debtor  will 

*  '*  The  following^  case  occurred,  2  July  1744  : — Mr.  C.  was  debtor  in 
1  yearly  annuity  to  his  mother,  Lady  W.  She  again  was  debtor  in  an 
aonaity  to  her  grandson,  Mr.  S.,  who  arrested  in  Mr.  C.'s  hands ;  where- 
opon  Mr.  C.  brought  a  multiplepoinding,  and  Mr.  S.  obtained  decree  of 
preference,  which  was  extracted.  Afterwards,  as  in  course  of  time, 
more  annuity  became  due  by  Mr.  C.  to  Lady  W.,  and  also  more  an- 
niiity  by  Lady  W.  to  Mr.  S.,  Mr.  S.  arrested  again ;  whereupon  Mr. 
C,  instead  of  raising  a  new  multiplepoinding,  wanted  to  proceed  on  the 
former,  but  this  appeared  contrary  to  form  ;  for,  although  partial  ex- 
tracts in  muldplepoindings  are  competent,  yet  no  man  can  raise  a  multi- 
plcpoinding  upon  any  subject  not  in  his  hand,  nor  debt  not  due  by  him  at 
the  time.  This  was  the  case  here." — Tait*8  MS.  ^^  Proces  of  Multiple- 
poinding." 
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not  bo  allowed  to  raise  it  unnecessarily.  This  important 
rule  has  been  illustrated  and  enforced  in  a  great  variety  of 
cases,  Steele  v.  Exers,  of  Martin^  2  Dec.  1823,  ii.  S.  647, 
(N.  E.  476).  Stewart  and  Ballendene  v.  Stewart,  6  Dec. 
1828,  vii.  S.  145 ;  Ronaldson  and  Nicolson  v.  Johnstone,  ^'C, 
11  Dec.  1834,  xiii.  S.  180;  Crichton,  ^c.  v.  Stewart  or  Irvine, 
^c.  4  Mar.  1836,  xiv.  S.  628 ;  Bell  v.  HiU,  ^c,  18  Nov.  1837, 
xvi.  S.  81 ;  Stobie'8  Trs,  v.  M'Caul,  12  Dec.  1838,  i.  D.  224 ; 
Gordon  v.  Hill,  §-c.,  9  Feb.  1841,  iii.  D.  517  ;  Park  or  Dud- 
geon and  Tra.  v.  Mackersy,  3  Feb.  1843,  v.  D.  482  ;  CJameron 
V.  Mackenziesj  25  Feb.  1843,  v.  D.  739 ;  Middleton,  Sfc.  v. 
Mitchell  or  Milne,  Sfc,  21  Dec.  1843,  vi.  D.  316  ;  Scott  Mon- 
crieff  V.  Bethune  or  Thomson,  Sfc,  1  June  1844,  vi.  D.  1100  ; 
Home  V.  Grieve's  Crers,,  18  Nov.  1845,  xiv.  S.  24.  An  ob- 
jection of  want  of  competition  and  double  distress  was  re- 
pelled, where  the  pursuer  stated  that  the  title  of  the  action 
as  a  multiplopoinding,  given  on  the  back  and  on  the  par- 
tibus  of  the  summons,  was  a  mere  clerical  error,  and  that 
the  action  ijras  not  truly  raised  as  a  multiplopoinding,  but 
as  a  proper  action  of  declarator  and  exoneration,  served  on 
the  ordinary  iyidudce,  Hill  v.  Hill  or  Davidson,  ^c,  6  June 
1843,  V.  D.  1127.  See  a  special  case,  where  the  circum- 
stances were  held  to  imply  double  distress,  to  the  eflfect  of 
rendering  a  multiplopoinding  competent,  White  v.  Spottis- 
woode,  30  June  1836,  viii.  D.  952.  It  is,  however,  sufficient 
if  there  be  competing  interests  for  the  debt,  though  diligence 
has  only  been  used  by  one  creditor,  Scott,  Sec.  v.  Drysdale, 
22  May  1827,  v.  S.  689,  (N.  E.  643) ;  Cunningham  v.  Hill 
and  M'Craw,  25  June  1835,  S.  Jur.  vii.  436;  S.  and  M*L., 
ii.  773 ;  Miller  v.  Ure,  23  Juno  1838,  xvi.  S.  1204  ;  Galloway 
and  Anderson  or  Clarke  v.  Gardner  and  Caldwell,  22  Nov. 
1838,  i.  D.  74.  Trustees  often  raise  actions  of  multiplo- 
poinding and  exoneration,  where  any  doubt  or  difficulty 
arises  as  to  the  parties  entitled  to  claim  the  trust  funds, 
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though  there  be  no  double  distress,  M'DougaVs  Trs,  v. 
M'Daugals,  9  July  1830,  viii.  S.  1036.  Although  it  is 
tolerablj  plain,  or  indeed  quite  clear,  that  one  of  the  cre- 
ditors has  the^preferable  right,  the  holder  may  raise  a  mul- 
tiplepoinding,  for  he  is  not  obliged  to  undertake  any  liti- 
gation with  the  claimants,  Watson  v.  Crooks  and  Douglas, 
27  Feb.  1750,  M.  9133;  Lang  v.  Railton,  11  Feb.  1824,  ii. 
S.  693,  (N.  E.  583) ;  Sandilands  v.  Mercer,  ^c,  30  May 
1833,  xi.  S.  665. 

The   subsistence  of  a  sequestration  (under  the  former 
sequestration  act)  did  not  render  incompetent  a  multiple- 
poinding,   to   determine   whether  individual   creditors  ar- 
resting, or  the  trustee,  in  virtue  of  a  supplementary  seques- 
tration, fell  to  be  preferred  on  a  new  acquisition  of  the 
bankrupt,  Davidson  and  Smith  v.  Kerr,  {Taylor's  Trustee), 
13  Nov.  1832,  xi.  S.  6.     A  son  and  heir  having  confirmed 
executor-dative,  qua  next  of  kin  of  his  father ;    and  the 
estates  of  the  son  being  afterwards  sequestrated,  and  the 
creditors  of  the  father  having  raised  a  multiplepoinding  in 
name  of  the  son,  for  the  distribution  of  so  much  of  the  exe- 
cutry  as  remained  extant  and  distinguishable,  it  was  held  in  a 
question  with  the  trustee,  under  the  son's  sequestration,  that 
the  multiplepoinding  was  competent,  Christie  {Allan's  Trus- 
tee) V.  Crers.  of  Thos.  Allan,  27  June  1835,  xiii.  S.  999.   An 
action  against  two  parties  jointly  liable,  and  an  arrestment 
on  its  dependence  of  the  funds  of  one  of  them,  were  dis- 
charged on  the  subject-matter  of  the  action  being  submitted 
to  arbitration  by  the  arrester  and  the  common  debtor,  and 
part  of  the  arrested  funds  being  consigned  in  name  of  the 
referees,  to  meet  the  pursuer's  claim,  in  the  event  of  its 
being  sustained;   the  referees  having  differed  in  opinion, 
and  declined  to  act,  an  action  of  multiplepoinding  in  their 
names,  for  disposal  of  the  consigned  fund,  was  sustained,  and 
the  pursuer  in  the  original  action  was  preferred  to  the  fund 
in  medio,  M'Farlane  v.  Black,  29  June  1842,  iv.  D.  1459. 
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Au  action  of  multiplepoinding  is  competent  at  the  instance 
of  a  legatee  under  a  foreign  will,  (which  appropriated  a  special 
fand  in  Scotland  to  the  payment  of  the  legacy),  brought 
against  the  foreign  executors,  and  proceeding  upon  an  ar- 
restment jur,  fand.  c,  in  the  hands  of  the  holder  of  the 
fund,  although  the  executors  had  adopted  legal  proceedings 
against  the  holder  in  the  foreign  country,  for  recovery  of  the 
funds,  Innerarity  and  Co.  v.  Gilmore^  8fc.,  7  Mar.  1840,  ii.  D. 
813.  Where  two  parties  were  competing  in  a  multiplepoind- 
ing, whose  rights  depended  on  the  issue  of  a  Chancery  suit 
in  dependence,  the  proceedings  in  the  multiplepoinding  were 
superseded,  till  the  result  of  the  proceedings  in  England,  WiU 
mot,  Src.  V.  Wilson,  6  Mar.  1841,  iii.  D.  815. 

When  trustees  have  been  appointed  by  a  party  deceased 
to   pay  off  his   debts,   &c.,   and   objections   exist  against 
some  of  the  claims,  it  seems  competent  for  the  trustees  to 
call  all  parties  in  a  multiplepoinding,  to  have  the  amount  of 
the  claims  settled,  the  moveable   estate   distributed,  and 
themselves  exonerated,  though  there  be  no  double  distress, 
and  a  reduction  has  been  raised  of  the  settlement  of  the  de- 
ceased, in  as  far  as  it  conveys  land  ;  M^DougaVa  Trs.,  9  July 
1830,  supra.    If  the  beneficiaries  under  a  trust-deed  refuse  to 
exoner  a  trustee  extrajudicially,  he  is  entitled  to  bring  a  pro- 
cess of  multiplepoinding  for  his  exoneration,  although  he  has 
not  been  exposed  to  actual  double  distress,  and  where  such  a 
process  of  exoneration  is  raised  in  name  of  two  surviving 
trustees,  and  one  disclaims  it,  the  other  may  insist  alone, 
to  the  effect  of  obtaining  his  own  exoneration  ;   Taylor  and 
Tucker  v.  Noble,  ^c,  24  May  1836,  xiv.  S.  817.     The  com- 
petency of  a  multiplepoinding  was  sustained  at  the  instance 
of  the  surviving  trustees  under  a  trust-settlement,  where 
the  nominal  raisers  and  objectors  were  a  trust-factor  (whose 
factory  had  been  recalled,  but  whoso  accounts  for  several 
years  had  remained  unsettled),  and  the  representatives  of  a 
deceased  trust-factor,  whose  accounts  had  been  docqueted 
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by  the  trusteeB, — it  being  stated  that  the  beneficiaries  under 
the  trust  had  objections  to  the  whole  accounts,  and  also  com- 
peting claims,  inter  se,  upon  whatever  balance  might  ulti- 
mately appear;  Ker  and  Clerk  v.  Gulland,  ^c,  31  Jan. 
1840,  ii.  D.  506.  In  Gregaraonand  M'Gregor  (Macdonald's 
Trs.)  V.  MacdonaM,  ^c.  14  Feb.  1842,  iv.  D.  678,  it  was 
decided,  in  reference  to  paying  over  a  sum  provided  in  a 
trust>aettlement,  that  where  there  were  no  competing  inte- 
rests and  claims,  a  multiplepoinding  was  an   incompetent 
mode  of  trying  what  was  truly  a  question  of  discretion  on 
the  part  of  the  trustees,  on  which  the  Court  would  give  no 
opinion.     Where  a  multiplepoinding  had  been  brought  by 
the  acting  executor  of  a  party  deceased  for  distribution 
among  the  creditors  of  the  estate  with  which  the  executor 
had  intromitted ;  and  while  this  process  was  in  existence, 
the  executor  died,  as  did  also  certain  of  the  other  parties  to 
the  process,  it  was  held  that  a  supplementary  process  of 
multiplepoinding,  thereafter  raised  by  the  creditors,  in  name 
of  another  executor  nominate  of  the  deceased,  who  had  not 
acted  or  intromitted  with  the  estate,  and  of  the  trustees  of 
^e  deceased  executor,  was  incompetent ;  Crawford^  Sfc.  v. 
Crawford^ 8  Crers.,  26  Nov,  1842,  v.  D.  202.  W  here  a  defender, 
on  being  sued  for  payment  in  an  ordinary  petitory  action, 
states  as  a  defence  that  all  parties  interested  do  not  concur 
in  the  suit,  it  seems  competent  for  the  pursuer  to  raise  a 
multiplepoinding  in  name  of  the  defender,  calling  himself 
and  these  other  parties,  and  the  defender  cannot  object  to 
the  action,  which  has  been  rendered  necessary  by  his  own 
defence;  M' Target  v.  Monteithor  M* Target,  12  May  1829, 
vii.  S.  591 ;  see  infra  sects,  v.  and  xii. 

The  action  is  of  the  nature  of  a  Suspension,  and  is  often 
so  called  in  the  older  decisions.  If  any  claimant,  therefore, 
after  appearing  in  the  action,  proceed  with  diligence  against 
the  holder,  he  will  be  liable  in  damages ;    White  v.  Brown, 


586  OF  THE  ACnOM  OF  MULTIFLEPOINDINQ.  [IV.  6.  8. 

13  Feb.  1772,  M.  9133,  and  if  the  more  citation  be  not  a 
sufficient  protection,  it  will  enable  the  holder  at  once  to  ob- 
tain a  suspension  of  the  diligence.^ 

SECT.  III. — FORM  OF  SUMMONS — INTIMATION  TO 
NOMINAL  RAISER,  &C. 

The  form  of  the  summons  of  the  simple  multiplepoinding 
does  not  admit  of  much  variation.  Where  it  has  been 
raised  in  consequence  of  diligence,  it  must  of  course  bo  ap- 
plicable to  that  diligence.  Thus,  if  one  arrest  in  the  hands 
of  A.  as  debtor  private  nomine  to  B.,  a  multiplepoinding  in 
name   of  A,   as  trustee  for  the  creditors  o/*  B,  is  inept ; 

^  *'  Where  the  peison  in  whose  hand  the  subject  of  the  multiplepoind- 
ing lies,  is  liable  to  be  charged  for  it  summarily,  the  summons  is  generally 
accompanied  with  a  suspension  ;  for  nothing  can  prevent  the  execution  of 
the  charge  except  a  suspension.  It  has,  therefore,  been  contested  whe- 
ther, when  a  multiplepoinding  is  raised,  and  competing  interests  actually 
produced,  and  interlocutors  pronounced,  it  is,  notwithstanding,  lawful  to 
any  of  the  creditors  producing,  to  proceed  in  diligence,  except  there  be  a 
suspension ; — or  whether  their  doing  so  is  not  a  contempt  of  authority. 
In  general,  a  multiplepoinding  does  not  stop  diligence  without  a  suspen- 
sion. But  it  is  different  where,  in  the  multiplepoinding,  the  creditors 
compear,  produce  their  interests,  and  compete.  So  that  proceeding  in 
diligence  after  producing  and  competing  in  a  multiplepoinding  is  a  breach 
of  the  quasi  contract  of  litiscontestation,  and  ought  not  to  be  allowed, 
and  so  the  Lords  thought,  in  a  complaint,  Mcary  White  v.  John  Browne^ 
13  Feb.  1772,  observed  by  Wallace  (text).  They  found  such  proceedings 
irregular,  and  damages  and  expenses  due.  It  is  true,  that  if  proceeding 
by  diligence  was  lawful  so  as  to  force  the  debtor  to  suspend  and  find  cau- 
tion, it  would  be  an  additional  security  to  the  competing  creditors.  But 
as,  in  any  period  of  a  multiplepoinding,  the  raiser  of  it,  where  a  balance 
is  proved  or  acknowledged,  may  be  ordained  to  find  caution  for  the  ac- 
knowledged sum  in  his  hands,  or  even  to  consign  it,  in  order  that  it  may 
bear  interest  to  the  creditors,  the  same  good  end  will  be  served  by  an 
order  to  this  purpose,  as  would  be  by  forcing  a  suspension  upon  caution.** 
— Tait*s  MS.  "  Proces  of  Multiplepoinding." 


IT.  6.  ai  OF  TH£  ACTION  OF  MULTIPLEPOINDING.  587 

Tkam^an  v.  Macandrew,  11  Feb.  1826,  iv.  S.  450,  (N  E.  456). 
Where  the  real  raisers  set  forth  in  the  summons,  that  the 
nominal  raisers  had,  under  a  trust  conveyance  of  the  estate 
of  a  partnership,  wrongfully  intromitted  with  the  estate  of 
individuals,  and  had  committed  various  illegal  acts  in  the 
management  of  the  trust,  and  that  the  real  raisers  were 
creditors  of  the  individuals  and  not  of  the  partnership — 
the  action  was  dismissed  as  incompetent;  Ronaldson  and 
Nicotscn  V.  Johnstone,  ^c,  11  Dec.  1834,  xiii.  S.  180.  It  is 
peculiar  to  this  action,  that  it  may  be  raised  by  the  holder 
of  the  fund,  or  by  any  of  the  claimants  or  by  the  common 
debtor  in  name  of  the  holder,  and  that  he  cannot  disclaim 
it,'  and  where  the  nominal  raiser  is  a  minor,  it  is  unneces- 
sary to  set  forth,  contrary  to  the  fact,  that  the  action  is 
raised  with  consent  of  his  curators ;  Robertson,  8fc,  v.  Niven^ 
§-c.,  17  Feb.  1829,  vii.  S.  421. 

"When  a  multiplepoinding  is  raised  in  the  name  of  a 
holder  of  a  fund  by  one  of  the  claimants,  it  shall  be  intimated 
to  the  nominal  pursuer,  by  being  served  on  him  by  a  messen- 
ger-at-arms,  in  the  same  manner,  and  on  the  same  inducice, 
as  if  he  were  one  of  the  defenders,  and  an  execution  of  such 
intimation  shall  be  returned  along  with  the  executions  of  cita- 
tion;" A.  S,  11  July  1828,  §  23.  A  warrant  may  be  inserted  in 
the  summons  to  authorize  the  messenger  to  give  this  intima- 

^  ^  In  certain  cases  ad  abbreviationem  litium,  law  allows  a  process  to  be 
brought  in  name  of  a  particalar  pursuer,  without  his  knowledge  or  consent, 
naj  contrary  to  hbi  consent.  Neither  will  he  be  allowed  to  disclaim  it. 
This  is  the  case  of  multiplepoindings. — *Ti8  the  same  in  suspensions. 
S«€  13  Dec.  1692,  Wallace  v.  Forrester,  and  20  Dec.  1693,  Duke  and 
Dutch£8S  of  HamilUm^  both  observed  by  FountainhalL"  Tail's  MS. 
tH  sKffra.  The  practice  in  regard  to  suspensions  here  referred  to  is  not 
DOW  in  use.  It  would  appear  that,  in  former  times,  preferences  among  the 
cretfitOTB  of  landlords  were  often  discussed  by  suspensions  raised  in  the 
I  of  the  tenants,  which  they  were  not  allowed  to  disclaim. 
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tion.  If  intimation  be  not  given  before  the  Bummons  is 
brought  into  Court,  the  action  will  be  dismissed,  for  it  can- 
not be  done  afterwards;  Paterson  v.  M'Kenzie,  11  July 
1826,  iv.  S.  822,  (N.  E.  829).  Part  of  a  cargo  of  a  vessel  was 
sold,  by  warrant  of  the  Judge  Admiral,  pending  the  discussion 
of  a  process  for  condemnation  as  a  prize,  and  the  proceeds 
lodged  in  a  bank,  on  a  promissory  note  deposited  with  the 
clerk  of  Court.  The  judge  admiral  found  that  the  cargo  was 
not  liable  to  condemnation,  and  that  it  must  be  restored  to 
a  certain  foreign  house,  or  their  attorneys.  No  claim  was 
made  for  many  years.  A  summons  of  multiplepoinding  hav- 
ing been  raised  in  the  Court  of  Session,  in  name  of  the  bank- 
ers, by  a  party  pretending  right  to  the  fund,  in  which  there 
was  a  conclusion  that  the  admiralty  clerks  should  be  ordain- 
ed to  produce  the  promissory  note,  but  which  summons  was 
not  executed  against  them,  an  objection  to  the  competency 
of  the  process  was  sustained  partly  on  this  ground :  Hender- 
son or  Mercer  v.  Admiralty  Clerks^  30  June  1827,  v.  S.  886, 
(N.  E.  822).  A  multiplepoinding  was  dismissed,  the  names 
of  certain  of  the  nominal  raisers,  objectors,  not  having  been 
inserted  in  the  libel,  till  after  signeting  and  service  on  one 
of  the  nominal  raisers  and  the  common  debtor,  Aitken,  4rc. 
V.  Adamson,  4-c.,  12  June  1838,  xvi.  S.  1135.  In  serving  a 
copy  of  the  summons  upon  the  nominal  raiser,  it  is  not  neces- 
sary to  set  forth  who  is  the  real  raiser ;  Miller  v.  Ure,  23  June 
1838,  xvi.  S.  1024. 

SECT.  IV. — PROCEDURE. 

The  multiplepoinding  is  executed  by  short  copies,  proceeds 
on  the  short  inducice  of  six  days  without  a  bill,  and  is  called 
and  enrolled  Uke  an  ordinary  summons,  but  does  not  require 
to  be  printed. 

If  the  multiplepoinding,  however,  as  is  frequently  the  case, 
contain  conclusions  for  exoneration  or  declaratory  conclu- 
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sions,  it  is  as  regards  inducue,  printing,  and  executing,  in 
the  same  situation  as  an  ordinary  summons. 

"  Where  the  person  possessed  of  the  funds  is  the  real 
pursuer,  he  shall  give  out  a  condescendence  of  the  fund  in 
his  hands  along  with  the  summons,  and  where  he  is  only  the 
nominal  pursuer,  he  shall,  at  the  first  calling  of  the  cause, 
either  give  in  a  precise  and  articulate  condescendence  of 
the  amount  of  the  funds  in  his  hands,  stating  likewise  any 
claim  or  lien  which  he  may  think  he  has  on  the  fund,  or 
produce  Objections  as  his  Defences  against  the  summons 
serred  as  a  claim  on  him ;  otherwise  he  shall  be  held  as  con- 
fessed, or  a  condescendence  may  be  ordered  from  any  of  the 
daimante;"  A.  S.  11  July  1828,  §  47.      The  amount  of  the 
fund  is  often  stated  in  the  summons,  and  then,  if  the  sum 
stated  be  correct,  a  condescendence  is  unnecessary.     The 
usual  interlocutor  will  be  pronounced,  and  the  summons  will 
be  held  as  a  condescendence  of  the  fund.'     If  the  holder  of 
the  fund  occasion  expense  by  delaying  to  condescend,  he  will 
be  liable  in  the  costs  incurred;  Graham,  Sfc.  v.  M'NaVs  Trs. 
18  (should  be  19)  Nov.  1822,  ii.  S.  22,  (N.  E.  19). 

At  the  first  calling  of  the  cause,  if  the  condescendence  of 
the  funds  be  lodged,  and  no  objection  be  made  to  the  com- 
petency of  the  action,  the  usual  interlocutor  will  be  pro- 
nounced, finding  the  raiser  liable  in  once  and  single  payment 
only,  and  appointing  the  creditors  to  produce  their  claims 
and  grounds  of  debt  within  ten  days.*    The  condescendence 

^  ^  Finds  the  raiser  liable  only  in  once  and  single  payment.  Holds  the 
tommons  as  a  condescendence  of  the  fund  in  medio^  allows  the  same  as  a 
coodesceodence  to  be  seen  and  objected  to  within  days ;  appoints 

iU  haying  interest  in  the  fund  to  g^ve  in  condescendences  and  claims,  with 
notes  of  pleas  in  law,  within  days.** 

'  *^  Finds  the  raiser  liable  only  in  once  and  single  payment,  appoints 
bim  within  days  to  lodge  a  condescendence  of  the  funds  in  his 

Hands:  appoints  the  claimants  thereon  to  state  their  respective  claims 
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of  the  holder  will  at  the  same  time  be  allowed  to  be  seen. 
(See  as  to  the  effect  of  an  interlocutor  finding  the  raiser 
liable  in  once  and  single  payment  in  a  special  case  ;  Wilson 
and  Others  v.  M'Knight,  3  Mar.  1830,  viii.  S.  627). 

SECT.   V. — DEFENCES. 

The  Defences  of  the  raiser  are  stated  in  the  form  of  Ob- 
jections.* These  may  either  be  to  the  competency  of  the 
action,  or  that  all  haying  interest  are  not  called*  It  is  no 
preliminary  objection,  however,  to  the  competency  that  the 
nominal  raiser  has  no  funds  of  the  common  debtor,  for 
this  must  be  left  to  subsequent  investigation ;  Crombie  v. 
Christian's  Trs.,  13  May  1830,  viii.  S.  746 ;  Threshie  v. 
Johnston,  10  July  1830,  viii.  S.  1064.  Nor  where  the  fund 
in  medio  is  rents,  that  the  question  as  to  the  right  to  the 
rents  of  a  prior  year,  is  in  dependence  before  the  House 
of  Lords,  and  that  the  decision  must  regulate  the  right 
to  those  in  medio ;  Pentland  v.  Royal  Exchange  Assurance 
Co.  and  Campbell,  10  Dec.  1830,  ix.  S.  164.  Neither 
is  it  an  objection  to  the  competency  that  the  diligence 
creating  the  double   distress  is  alleged  to  be  collusive; 

in  the  form  of  condescendeDces  and  claims,  accompanied  with  notes 
of  pleas  in  law,  and  to  produce  therewith  their  grounds  of  debt  and 
other  writings  for  instructing  their  claims,  and  that  within 
days.**  When  the  nominal  pursuer  fails  to  obey  the  above  enactment  of 
the  act  of  sederunt,  the  first  part  of  the  interlocutor  will  run  in  these 
terms : — *<  In  respect  the  nominal  raiser  has  failed  to  lodge  a  conde- 
scendence of  the  funds  in  his  hands,  or  to  produce  objections  as  his  de- 
fences,— holds  him  as  confessed  that  he  has  funds  in  his  hands,  finds  him 
only  liable  in  once  and  single  payment  thereof,  and  allows  ,  one  of 

the  claimants,  to  g^ve  in  a  condescendence  of  the  amount  thereof,  on  or 
before  ;  appoints  the  clumants,'*  &c. 

^  These  Objections  are  usually  drawn  in  an  articulate  form,  containing ; 
1st,  Answers  to  the  statements  of  facts  in  the  summons ;  2d,  Statements 
of  facts  for  the  objector ;  and  3d,  A  note  of  pleas  in  law.  They  are  met  by 
Answers  in  the  same  form.  The  papers  are  revised,  and  the  record  closed. 
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M'Chegor  and  Fraser  v.  Macandrewj  ^5  Nov.  1828,  vii.  S. 
59;  nor  that  the  funds  are  under  the  management  of  a 
curator  bonis,  and  that  the  claims  should  be  made  in  the 
process  of  curatory ;  for  that  is  not  a  process  of  competition, 
and  a  multiplepoinding  is  the  easiest  mode  of  extricating 
matters ;  the  curator  may,  however,  appear  in  the  process, 
and  protect  the  interests  of  those  for  whom  he  acts ;  Deu- 
char  V.  Mackenzie  or  Benson,  Spc,  13  Feb.  1830,  viiL  S.  523. 
Although  the  act  of  sederunt  mentions  the  holder  only,  as 
being  entitled  to  object  to  the  competency,  the  claimants 
may  also  lodge  objections;   Stewarts  and  Ballendene  v. 
Stewart,  6  Dec.  1828,  vii.  S.  145.     The  objections  must  be 
brought  forward  in  due  time ;  for,  except  in  particular  cases, 
a  party  will  not  be  allowed  to  bring  forward  new  objections, 
after  the  record  is  prepared,  except  on  payment  of  the  pre- 
vious expenses ;  see  Marjoribanks*  Trs.  v.  Chalmers'  Trs., 
17  May  1831,  ix.  S.  595.    These  objections  were  held,  in  one 
case,  not  to  be  of  the  nature  of  a  preliminary  defence,  in  an 
ordinary  action;  Deuchar  v.  Mackenzie  or  Benson,  Sfc,  9  Feb. 
1830,  viii.  S.  469.     But  where  the  summons  was  in  the  form 
of  an  ordinary  action,  with  conclusions  of  multiplepoinding, 
the  Ordinary  found  the  defender  liable  in  expenses  when 
he  intimated  his  intention  to  reclaim  against  the  interlo- 
cutor repelling  the   preliminary  defences,  and  the  Court 
adhered ;  Waddell  v.  Jacky  13  May  1 828,  vi.  S.  784.    In  two 
later  cases;  Davidson  and  Smith  v.  Kerr,  13  Nov.  1832, 
xL  S.  6,  and  Camming  and  Gordon  v.  Hay,  28  Feb.  1834, 
xii.  S.  508,  objections  to  a  summons  of  multiplepoinding 
were  treated  as  preliminary  defences  in  an  ordinary  action. 
It  is  no  objection  to  the  competency  of  the  wakening  of 
a  multiplepoinding  grounded  on  an  arrestment,  that  it  has 
been  asleep  so  long  that  the  arrestment  has  fallen  by  pre- 
scription.    The  arrestments  on  which  claims  are  founded  in 
that  action  no  doubt  may  be  lost ;  Chraham  v.  Mac/arlane, 
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^.,  30  May  1811,  F.  C. ;  but  this  does  not  affect  the  mnlti- 
plepoinding  itself,  or  claims  founded  on  other  grounds  of 
debt ;  Boyes*  Trustees  v.  Hamilton,  25  Feb.  1829,  vii.  S. 
459.     See  supnx,  P.  iv.  2. 4. 

SECT.    VI, — CONDESCENDENCE   OF   FUNDS. 

Every  creditor  who  has  been  cited  by  the  holder,  was  held 
in  one  case,  entitled  to  object  to  his  condescendence  of  the 
funds,  although  the  holder  alleged  that  the  party  objecting 
had  no  claim  on  the  fund,  for  that  is  a  matter  for  future 
discussion ;  Lang  v.  Reid  and  Monach,  18  Nov.  1826,  v.  S. 
21,  (N.  £.  19) ;  but  in  a  later  case,  Ma4sintosh  v.  Macdanald, 
19  Nov.  1830,  ix.  S.  35,  where  a  creditor  called  had  given  in 
a  claim,  and  lodged  objections  to  the  raiser's  condescendence 
of  the  fund,  as  containing  deductions  which  he  was  not  entitled 
to  make, — the  Court  refused  to  decide  upon  the  objections  till 
a  plea  of  the  raiser,  that  the  objector's  claim  was  not  prefer- 
able to  his  claim  of  deduction,  should  be  determined.  If  any 
material  change  of  circumstances  take  place,  after  the  conde- 
scendence is  lodged,  it  may  be  amended  ;  Trs.  o/Agnew  v. 
Macneel,  *c.,  8  Feb.  1827,  v.  S.  309,  (N.  E.  287);  see 
Balfour  v.  Lord  TweeddaWs  Commissioners,  Sec  3  Mar. 
1832,  X.S.  427. 

SECT.  VII. — CONSIGNATION  OF  FUNDS. 

When  a  fund  is  established  to  be  in  the  hands  of  the  raiser, 
it  will  be  ordered  to  be  consigned^  in  a  bank,  on  the  motion 
of  any  of  the  claimants,  the  receipt  to  be  taken  payable  to 
such  person  as  the  Court  or  Lord  Ordinary  may  direct,  and 
to  be  lodged  with  the  clerk  to  the  process.*    The  raiser  can- 

>  See  interlocutor,  tn/ra,  p.  594, 

'  In  1834  a  **  Repository"  was  established  for  judicial  bonds  of  caution 
and  consignation  receipts,  which  is  kept  by  the  senior  Principal  Clerk,  for 
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not,  however,  be  ordered  to  consign,  if  he  have  any  good 
claim  to  the  fand.  Thus,  if  he  be  under  cautionary  obliga- 
tions for  the  common  debtor,  he  is  entitled  to  retain  the 
fund  tiU  freed  of  them,  or  secured  against  them,  Mackenzie 

V.  Mackenziea,  29  May  1827,  v.  S.  725,  (N.  E.  676) ;  but  to 
enable  him  to  retain  any  part  of  the  fund  in  medioy  where  it  is 
a  sum  due  under  a  decree,  it  has  been  held  that  his  claim  of 
retention  must  be  perfectly  liquid ;  Ewing  v.  Wight,  8  Dec. 
1831,  X.  S.  109.     Raisers  of  a  multiplepoinding,  who  were 
also  mandatories  for  claimants,  were  held  entitled  to  deduct 
their  own  claims  from  the  sum  to  be  consigned  by  them  ; 
Bogle,  ^c.  v.  Henderson,  ^c,  10  June  1826,  iv.  S.  702,  (N.  E. 
708),  and  6  Dec.  1831,  x.  S.  104.     See  as  to  consignation  in 
special  circumstances,  Lang  v.  Beid  and  Monarch,  18  Nov. 
1826,  V.  S.  21,  (N.  E.  19) ;  Colmlle  v.  E.  of  Fife,  ^-c,  6  July 
1830,  viii.  S.  1012;  British  Linen  Co,  v.  Marquis  ofChandos, 
4t?.,  24  Dec.  1836,  xv.  S.  356 ;  Robertson  v.  Negris,  Sfc.j  5 
Dec.  1840,  iii.  D.  190.     Where  the  raiser  alleged  that  he  had 
paid  a  part  of  the  fund  in  medio,  and  referred  this  to  the 
oaths  of  parties  in  America,  he  was  ordered  to  consign,  in  the 
meantime;  M'Kenzie  v.  Mackintosh,  3  July  1828,   vi.  S. 
1057.     When  the  order  has  been  pronounced  in  absence, 
the  holder,  may  be  reponed,  on  presenting  a  reclaiming  note 
in  ordinary  form ;  Lawrie  v.  Grant,  23  May  1829,  vii.  S. 
649.     Consignation  is  sometimes  ordered,  even  where  a  ju- 
dicial factor  has  previously  been  named  to  manage  the  fund, 

the  time.  All  bonds  and  receipts  ought  to  be  immediately  transmitted 
to  the  Repository,  not  merely  for  security,  but  as  practically  affording  a 
record  of  all  matters  of  this  nature,  which  has  proved  of  great  value  in 
making  returns  to  Parliament,  Law  Commissioners,  &c.  Cases  have 
occurred  where  the  receipts  have  never  been  lodged  in  process  at  all, 
or  where,  after  being  lodged,  they  have  been  borrowed  up,  on  ordinary 
process  receipts,  and  with  their  contents,  found  to  be  aroissing,  when  war- 
raat  for  payment  came  to  bo  granted. 

2q 
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and  though  it  is  claimed  by  him ;  APKenzie,  Sfc.  v.  Grieve^ 
20  Dec.  1828,  vii.  S.  223.  The  Court  may  recall  an  order 
for  consignation,  where  this  appears  proper ;  Grant  v.  Btme, 
Src,  20  May  1834,  xii.  S.  615. 

If  the  holder  do  not  obey  the  order  to  consign,  or  if  it  be 
feared  that  he  will  not  obey  it,  a  decree  of  consignation 
may  be  obtained  instead  of  an  order.  In  this  case,  however, 
care  must  be  taken  to  allow  the  decree  to  go  out  in  name  of 
one  of  the  claimants,  and  the  holder  should  be  found  liable 
in  the  expense  of  extract.^  In  this,  as  in  erery  other  inter- 
locutor ordering  any  thing  to  be  done,  the  word  "  decerns" 
ought  to  be  used,  otherwise  a  difficulty  may  arise  in  using 
diligence;  Trs.  of  Agnew  v.  Macneel,  Sfc,^  8  Feb.  1827,  v. 
S.  309,  (N.  E.  287).*  Upon  the  decree  of  consignation  the 
ordinary  compulsitors  of  diligence  may  be  used. 

^  "  Appoints  the  fiiod  in  medio,  amouoting  to  £  ,"  to  be  lodged 

in  the  bank  upon  a  deposit  receipt  payable  to  sach  per- 

son or  persons  as  shall  in  this  process  be  ultimately  preferred  thereto, 
and  appoints  said  receipt  to  be  lodged  in  the  clerk*s  hands,  for  behoof  of 
all  concerned,  and  that  within  days  from  this  date,  there  to  remain 

subject  to  the  orders  of  Court,  and  decerns  against  the  raiser  for  the  con- 
signation :  Allows  decree  of  consignation  to  go  out  and  be  extracted  <id 
interim  at  the  instance  of  claimant,  for  behoof  of  all  con- 

cerned, for  the  purpose  of  recovering  and  consigning,  as  before  mentioned, 
finds  the  said  liable  in  the  expense  of  extract,  and  decerns." 

*  In  our  older  practice  an  interlocutor  on  the  merits  was  not  considered 
a  final  judgment,  unless  it  not  only  **  found"  certain  points  in  favour  of 
one  or  other  of  the  parties,  but  also  closed  with  the  word  "decerns.*' 
Hence  the  name  decree  given  to  hjinal  judgment^  and  sometimes  also  to 
an  extract.  Without  this  word  the  extract  could  not  go  out,  as  the  judge 
was  not  held  to  have  given  his  final  opinion  or  decision  in  the  cause.  But 
now,  as  all  interlocutors  in  the  Inner  house,  and  (after  a  certain  period)  in 
the  Outer  house,  are  final,  extracts  containing  the  formal  technical  ex- 
pressions are  given  out  by  the  present  principal  extractor,  although  the 
word  '*  decerns,"  may  have  been  omitted  per  incuriam^  in  writing  out  the 
interlocutor. 
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If  decree  for  consignation  have  passed  in  absence,  the 
dlKgence  may  be  suspended ;  Macleman  v.  Cameron,  16  Feb. 
1827,  T.  S.  370,  (N.  E.  343). 

Consignation  may  be  ordered  at  any  time,  even  after  de- 
cree of  preference  in  favour  of  one  of  the  claimants,  Wal- 
lace, Hamilton  and  Co.y.  Campbell,  20  June  1822,  i.  S.  509, 
(y.  E.  471) ;  see  British  Linen  Co.  v.  Marquis  of  Chandos, 
t^c,  24  Dec.  1836,  xr.  S.  356 ;  and  where  a  claimant,  in  con- 
sequence of  his  decree  of  preference,  has  received  payment 
pending  appeal,  on  caution  to  repeat  to  the  holder  on  rever- 
sal^ he  may,  on  the  decision  being  reversed,  and  proceedings 
resumed  in  the  Court  of  Session,  on  the  motion  of  any  of 
the  claimants,  be  ordered  to  consign  the  money,  though  the 
bond  to  repeat  be  merely  payable  to  the  holder  of  the  fund  ; 
Lockwood  and  Co.  v.  Davidson,  24  May  1825,  iv.  S.  28,  (N. 
E.  29).    When  the  multiplepoinding  has  been  long  in  de- 
pendence, a  considerable  sum  of  interest  may  be  due  on  the 
consigned  fund ;   where  this  is  the  case,   the  Lord  Ordi- 
nary will  authorize  the  agent  for  any  of  the  parties  to  uplift 
the  principal  and  interest,  and  consign  the  accumulated  sum, 
on  a  new  receipt. 

SECT.  VIH. — DECREE  OF  EXONERATION. 

The  sum  being  consigned,  the  holder  is  entitled  to  decree 
of  exoneration,^  if  the  summons  contain  conclusions  of  exo- 
DeratioDy  and  also  to  the  expenses  incurred  by  him,  which 
he  has  power  to  retain  from  the  fund  in  medio,  or  if  he  have 
consigned  the  whole,  he  will  obtain  a  warrant  for  payment. 

'  Ezoners  aod  discharges  the  said  of  said  fund, 

and  of  his  whole  actings  and  intromissions  therewith,  all  in  terms  of  the 
ooadiuionB  of  exoneration,  and  decerns.     Finds  ,  the  raiser  of 

the  multiplepoinding,  entitled  to  the  expense  of  raising,  executing,  and 
bringing  this  process  into  Court ;  ranks  and  prefers  him  primo  loco  ac- 
cordingly.    Allows  an  account  thereof  to  he  given  in,"  &c. 
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If  the  multiplepoinding  has,  however,  been  raised  unneces- 
sarily, the  Court,  although  they  may  not  dismiss  the  action, 
will  not  allow  the  pursuer  the  expenses  of  raising  it ;  Wishart 
V.  MKean,  10  June  1826,  iv.  S.  700,  (N.  E.  707) ;  and  if 
the  raiser's  conduct  have  occasioned  unnecessary  litigation, 
he  will  not  only  lose  his  expenses,  but  be  found  liable  in 
expenses  to  the  other  party ;  Porter  v.  Thomson,  25  June 
1776,  V.  Sup.  436 ;  Graham,  ^c,  v.  M'NaVa  Trs.,  18  Nov. 
1822,  ii.  S.  22,  (N.  E.  19) ;  Macleman  v.  Cameron,  16  Feb. 
1827,  V.  S.  370,  (N.  E.  343) ;  Dunbar  and  Dunnet  v.  Clyne, 
23  June  1827,  v.  S.  836,  (N.  E.  776) ;  Jeffrey  v.  Clyne,  ifc., 
28  Jan.  1831,  ix.  S.  350. 

An  interlocutor  finding  the  pursuer  liable  in  once  and 
single  payment,  or  a  decree  of  exoneration,  being  pronoun- 
ced, the  holder  has  no  farther  concern  with  the  process ;  and 
even  if  the  fund  be  paid  to  a  creditor,  in  absence  of  one  who 
has  the  preferable  right,  the  nominal  raiser  has*  no  concern 
with  it,  provided  such  preferable  creditor  have  been  duly 
cited ;  for  as  a  voluntary  payment  secures  him  who  makes 
it  bona  fide,  much  more  will  a  payment,  by  order  of  a  court, 
have  this  effect ;  Stair,  iv.  16.  3 ;  Ersk.  iv.  3.  23 ;  1584,  c.  3, 
(Aug.  1584,  c.  10,  Th.  Ed.  iii.  352),  infra,  sect.  x. 

SECT.  IX.—  COMPETITION  OF  CLAIMANTS. 

The  competition  of  the  claimants  may  be  going  on,  at  the 
same  time  with  the  discussion  with  the  holder  as  to  the  fund. 
The  act  of  sederunt,  11  July  1828,  §  48,  enacts,  "  That  the 
claimants  in  a  multiplepoinding  shall  state  their  respective 
claims  in  the  form  of  condescendences,  with  the  conclusions 
to  be  drawn  from  the  facts  so  stated  in  the  shape  of  notes  of 
pleas,  producing  therewith  their  grounds  of  debt,  and  other 
writings  for  instructing  their  claims ;  and  it  shall  be  compe- 
tent to  the  Lord  Ordinary,  if  ho  see  cause,  to  appoint  the 
creditors  to  meet,  and  choose  a  common  agent,  as  at  present 


IV.aaj       OF  THE  ACTION  OF  MULTIPLBPOINDING.  597 

practiged  in  a  ranking  and  sale/  who  shall  prepare  and  lodge 
I       a  state  of  the  claims  and  preferences,  putting  his  objections, 
ag  therein  stated,  to  each  or  any  of  the  claims,  in  the  form  of 
answers  to  a  condescendence,  with  a  note  of  pleas,  and,  qxwad 
uUra,  the  duty  and  nature  of  his  office  shall  be  similar  to 
that  of  a  common  agent  in  a  process  of  ranking  and  division ; 
and  if  no  common  agent  shall  be  appointed,  the  parties  shall 
be  required  to  revise  their  condescendences,  each  being  al- 
lowed to  state,  in  the  close  of  his  condescendence,  his  objec- 
tions to  any  other  claim,  or  claims,  in  the  form  of  answers 
to  a  condescendence,  with  a  note  of  pleas ;  and  thereafter, 
in  every  instance,  the  procedure  shall  correspond,  as  nearly 
as  may  be,  to  what  is  provided  in  the  case  of  an  ordinary 
action."     If  a  person  be  satisfied  with  his  condescendence  as 
at  first  lodged,  he  need  not  revise  it,  but  he  must  appear  at 
the  bar,  and  state  so,  when  the  motion  is  made  for  revising, 
or  be  liable-in  the  expenses  of  being  reponed  against  an  in- 
terlocutor dismissing  his  claim,  on  the  ground  that  he  has 
failed  to  revise  his  paper ;  Pedie  v.  Matheson,  7  Dec.  1826, 
T.  S.  97,  (N.  E.  90).     Without  a  revisal  the  pleadings  of 
partis  vrill  not  necessarily  meet  each  other. 

All  parties  who  have  an  interest  in  the  subject  of  the  ac- 
tion, may  appear  and  produce  their  claims,  though  not  cited, 
for  this  is  a  general  rule  in  competitions  of  diligence,  while 
the  subject  of  dispute  is  yet  in  medio, 

AH  competitions  imply  mutual  reductions  of  the  rights  of 
the  competitors,  and  all  other  actions  which  may  be  necessary 
to  extricate  the  validity  of  the  claims  made  on  the  common 
bmd.  A  multiplepoinding  is  accordingly  often  said  to  be 
**  a  congeries  of  actions,"  and  it  is  therefore  unnecessary, 
where  this  process  has  been  raised,  to  bring  any  other  action 
to  establish  or  set  aside  any  particular  claim  or  ground  of 
debt ;  E.  of  Argyle  v.  MacdaugaU,  14  July  1665,  M.  11,971 ; 

»  See  infra,  P.  v.  8.  6. 
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Southdun  and  otiier  Crera.  of  Keith  v.  Sinclair  ^  8fC.  ad  fin., 
17  Feb.  1727,  M.  3380 ;  More,  ccclxxix ;  infra,  P.  iv.  8.  2. 
A  process  of  muItiplepoindiDg  supersedes  the  necessity  of 
arrestment  yur./und!.  c.  with  reference  to  foreign  defenders, 
where  the  funds  of  such  defenders  are  involved  in  the  com- 
petition ;  Miller  v.  Ure,  23  June  1838,  xvi.  S.  1204. 

It  is  also  a  general  rule  in  competitions,  that  an  interlo- 
cutor preferring  one  creditor,  has  the  effect  of  an  interlocutor 
repelling  the  claims  of  all  the  rest.^  Suppose,  therefore, 
there  are  five  claimants,  that  the  Lord  Ordinary  prefers  A.,  but 
the  Court,  on  a  reclaiming  note  for  B.,  alters  the  interlocutor, 
and  prefers  B.,  while  C.  D,  and  E.  do  not  reclaim.  Here  B. 
has  obtained  a  preference  over  all  his  competitors,  and  C.  D. 
and  E.  are  not  even  entitled  to  rank  pari  passu  with  him 
under  the  bankrupt  acts,  though  it  be  argued  that  the  pari 
pa^su  ranking  depended  entirely  on  the  claim  of  A.  being 
repelled ;  Haig,  Sfc.  v.  Crers-  of  Colquhonn,  26  May  1812, 
F.  C. ;  Earl  of  Wemyss,  8fc.  competing,  11  June  1811,  F.  C. 
Each  claimant,  therefore,  who  does  not  mean  to  retire  from 
the  contest,  must  reclaim  against  the  interlocutor  preferring 
his  competitor.  The  same  rule  holds  in  summary  applica- 
tions ;  Hutchinson  v.  Liddk,  13  June  1821,  i.  S.  60,  (N.  E. 
65).  See  where  parties  having  abandoned  their  claim  in  a 
multiplepoinding,  were  held  foreclosed  from  farther  insisting, 
Galliey  ^c.  v.  Wyllie,  ^c,  25  Jan.  1845,  vii.  D.  301. 

^  The  interlocutor  of  ranking  may  run  thus :  **  The  Lord  Ordinary, 
&c.  ranks  and  prefers  the  claimant  A.  B.  upon  the  fund  in  medio^  primo 
loeo,  for  payment  to  him  of  the  sums  contained  in  his  claim ;  ranks  and 
prefers  the  claimant  C.  D.  for  the  sum  contained  in  his  claim,  secundo  loco  ; 
ranks  and  prefers  the  several  claimants  E,  F,  G,  H,  &c.  for  the  sums  con- 
tained in  their  respective  claims,  tertio  loco,  and  pari  passu  upon  the 
balance  of  the  fund  in  medio^  and  decerns  in  the  preference  accordingly 
against  holder  of  the  fund,  (or  grants  warrant  on  the  bank  for 

payment)." 
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SECT.  X. — EFFECT  OF  DECREE  OF  PREFERENCE  IN  ABSENCE. 

The  effect  of  a  decree  of  preference  in  absence  in  a  raul- 
tiplepoinding,  when  extracted,    is    stronger    against    one 
who  has  been  cited,  imd  who  has  not  appeared,  than  in  an 
ordinary  action.     He  is  not  entitled  to  reduce  the  decree, 
unless  ''he  have  a  necessary  cause  of  absence  and  nocht 
compearance  when  he  was  summoned,  nor  yet  shall  have  any 
action  for  the  byrun  profites  intromitted  with  by  the  obtainor 
of  the  decreete  fra  the  obtaining  thereof,"  1584,  c.  3,  (Aug. 
1584,  c.  10,  Th.  Ed.  iii.  352);  Ersk.  iv.  3.  23.    What  is  to  be 
held  a  necessary  cause  of  absence  has  not  been  ascertained. 
Even  where  the  party  is  a  minor  with  tutors  and  curators, 
his  only  recourse  is  against  them,  but  if  he  have  no  tutors  or 
curators,  he  is  entitled  to  be  reponed  in  integrum ;  1584,  su- 
pra.   The  preamble  of  the  above  act  relates  to  multiple- 
poindings  by  tenants  as  to  their  maills  and  duties  only,  but 
the  enactment  seems  to  be  considered  a  general  regulation ; 
Compbdl,  ^c.  V.  Bain,  Sfc,  27  Feb.  1678,  M.  9128 ;  Ersk.  tit 
iupra,  ii.  Bell,  298.     In  Mackay  v.  Murray,  23  Nov.  1826, 
T.  S.  34»  (N.  E.  31),  a  decree  in  absence  in  a  multiplepoind- 
ing  was  not  held  res  judicata  against  a  party  who  had  been 
cited.     See  also  Baillie  v.  Baillie,  15  Jan.  1830,  viii.  S.  318. 
A  party  who  was  postponed  by  a  sheriff  in  a  multiplepoind- 
ing,  in  consequence  of  remissness  in  prosecuting  his  claim, 
was  allowed,  in  an  advocation,  to  insist  in  his  claim,  on  pay- 
ing such   expenses  as  the  Lord   Ordinary  should  consider 
reasonable,  Martin  v.  Hadden,  ^*c.,  3  Dec.  1833,  xii.  S.  155. 
In  Gray  v.  Henderson,  17  Feb.  1826,  iv.  S.  482,  (N.  E.487), 
the  Court  remitted  to  repone  parties  who  were  abroad 
against  a  final  decree  in  absence  in  a  multiplcpoinding,  to 
which  they  had  not  been  cited,  and  to  receive  their  claim,  on 
payment  of  such  expenses  as  should  appear  reasonable. 
Even  where  the  competition  relates  to  maills  and  duties,  the 
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decree  in  favour  of  the  creditor  preferred  in  the  multiple- 
poinding  can  only  be  set  aside  by  reduction,  and  the  prefer- 
able creditor  cannot,  in  a  second  multiplepoinding,  obtain 
decree  of  preference  for  the'  maills  and  duties  of  subsequent 
years,  until  the  first  decree  be  set  aside ;  Watson  v.  Simson, 
1  Feb.  1670,  M.  2710. 

Where  the  party,  however,  though  cited,  has  not  appeared 
in  the  action,  and  decree  of  preference  has  been  pronounced, 
he  may  be  reponed  against  this  decree,  on  payment  of  ex- 
penses, by  lodging  a  reclaiming  note,  any  time  before  extract, 
and  he  is  not  limited  to  the  ordinary  reclaiming  days,  as 
has  sometimes  been  supposed,  Bev.  383 ;  Goadsir  v.  Chal- 
mers* Trs.,  17  May  1821,  i.  S.  12;  Clyne  v.  Reid,  5  July 
1828,  vi.  S.  1085 ;  Gray  y.  Henderson,  supra.  A  party  who 
had  arrested,  but  had  not  been  cited  or  appeared,  was  held 
entitled  to  be  reponed,  without  paying  any  expenses,  al- 
though the  order  to  lodge  claims  had  appeared  in  the  minute 
book,  and  been  advertised  in  the  newspapers ;  Johnston  v. 
Elder,  17  Jan.  1832,  x.  S.  195.    See  infra  next  section. 

Where  a  creditor  has  not  been  cited,  he  is  of  course  also 
entitled  to  reclaim  before  extract ;  and  if  the  decree  have 
been  extracted,  he  may  set  it  aside  by  reduction.  He  may 
even  have  a  claim  against  the  holder  of  the  fund  for  his 
neglect  to  cite  him,  if  the  claim  were  known  to  the  holder. 
Where  a  party's  claim  had  been  repelled,  and  afterwards 
allowed  to  be  received,  on  condition  of  the  production  of 
certain  papers,  and  on  failure  to  produce,  the  record  was 
closed, — he  was  still  found  entitled  to  be  reponed,  on  pro- 
duction of  the  papers  and  payment  of  expenses ;  Dinsdale, 
8rc.  V.  Ware,  ^c.  17  Dec.  1829,  viii.  S.  262.  Where  the 
claimant  preferred  is  found  entitled  to  expenses,  this  includes 
the  expense  of  lodging  the  claim ;  Buchanan  v.  Downier  12 
Feb.  1830,  viii.  S.  516. 
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SECT.  XI. — INTIMATION  IN  NEWSPAPERS — FACTOR. 

To  prevent  such  questions,  as  far  as  possible,  it  is  usual, 
where  there  may  be  creditors  who  are  unknown,  to  give  inti- 
mation in  the  minute  book  and  newspapers ;  but,  whatever 
effect  this  may  have  in  protecting  the  holder  of  the  fund 
against  a  second  demand,  it  has  none  on  the  claim  of  a  cre- 
ditor who  has  not  been  cited,  in  a  question  with  the  creditor 
preferred  in  the  multiplepoinding ;  ii.  Bell,  Com.  298. 

Where  there  are  rents  to  be  collected  from  a  number  of 
tenants,  or  goods  to  be  sold,  it  is  usual  to  appoint  a  factor. 
The  majority  of  the  claimants  in  value  rules  the  election,  and 
when  the  Lord  Ordinary  interpones  his  authority  to  the  ap- 
pointment, the  factor  finds  caution  for  his  intromissions  and 
the  faithful  discharge  of  his  duties,  according  to  the  rules 
fixed  by  the  acts  of  sederunt  relative  to  judicial  factors  ;  ii. 
Bell,  Com.  300.* 

SBCT.  Xn, — CASES  IN  WHICH  THIS  ACTION   IS   INAPPLICABLE. 

Though  the  proper  use  of  the  multiplepoinding  be  the 
distribution  of  moveable  funds,  it  may  competently  be  used, 
as  already  mentioned,  to  ascertain  the  right  to  heritable 
property  or  del)ts ;  and,  in  such  cases,  a  conclusion  may  be 
inserted,  that  the  lands  burdened  shall,  on  payment  or  con- 
signation, be  disburdened  of  the  heritable  security ;  and  this 
will  be  a  sufiJcient  discharge,  if  all  parties  interested  are 
called ;  M'Neill  v.  Littledales,  3  June  1829,  vii.  S.  696. 

Attempts,  however,  have  been  made  to  apply  this  action 
to  purposes  for  which  it  is  not  adapted.     Thus,  forms  of  it 

'  The  power  of  a  Lord  Ordinary  to  appoint  such  judicial  factors  has 
flometimes  been  doubted.  It  has  been  thought  to  be  an  interference  with 
the  aothority  of  the  Court,  and  the  safeguards  of  a  formal  petition,  in- 
tixnation,  minate  book,  &c.  are  wanting.  See  Macalpine  v.  Macalpine, 
10  June  1807,  F*  C.     But  the  practice  is  common. 
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will  be  found  in  the  Style  Books,  proceeding  in  the  name  of 
the  purchaser  of  lands,  to  divide  the  price  among  creditors 
holding  real  securities,  and  containing  a  conclusion  that,  on 
payment  of  the  price,  the  lands  shall  be  freed  of  the  whole 
burdens  affecting  them.  Now,  if  the  price  be  sufficient  to 
pay  all  the  burdens,  the  action  is  unnecessary.  But  if  the 
burdens  are  greater  than  the  price,  the  Court  held  that  they 
have  no  power  in  such  an  action,  to  declare  the  lands  disen- 
cumbered of  any  part  of  the  burdens  which  are  unpaid; 
Littles  V.  Wiffhtman,  13  Jan.  1829,  vii.  S.  224  ;  it  is  only  in 
a  ranking  and  sale,  that  lands  can  be  disencumbered  of  their 
burdens  against  the  will  of  the  creditor,  without  payment ; 
but  see  Wilson  v.  Stirling,  14  Mar.  1843,  viii.  D.  1261.  The 
regulations  as  to  the  sale  of  the  heritable  estate  of  bankrupts 
under  the  present  sequestration  act,  2  and  3  Vict.  c.  41, 
(17  Aug.  1839),  will  be  found  in  §  89,  et  seq.  of  the  statute, 
and  the  effect  of  such  sales  in  clearing  incumbrances.  See 
farther  on  this  subject  the  case  of  M'Lane  y,  Robertson  and 
Kennedy,  29  Nov.  1825,  iv.  S.  232,  (N.  E.  235),  decided  under 
the  former  sequestration  act,  64  Geo.  III.  c.  137,  (25  July 
1814). 

Where  there  was  no  proper  fund  in  medio,  but  only  one 
in  spe,  and  a  multiplepoinding  was  brought  to  get  judgment 
ab  ante  on  a  point  which  could  only  arise,  on  'the  occurrence 
of  a  future  event,  the  question  arose  whether,  even  of  con- 
sent of  parties,  the  proceeding  was  competent,  and  a  relative 
action  of  declarator  was  brought ;  Provan,  ^c.  v.  Frovan,  ^c, 
14  Jan.  1840,  ii.  D.  298.     See  supra,  sect.  ii. 

SECT.    XIII. — RIDING    INTERESTS. 

Where  any  of  the  claimants  have  creditors,  these  creditors 
may  claim  to  be  ranked  on  the  fund  set  aside  for  their 
debtor.  Such  claims  are  called  Riding  interests.  If  there  be 
a  deficiency  of  funds  to  pay  these  secondary  claims,  the 
competition  among  the  parties  creditors  of  a  claimant,  will 
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be  conducted  in  the  same  way  as  the  multiplepoinding 
itself. 

A  riding  claim  altogether  illiquid,  and  not  admitted,  and 
of  which  a  part  was  in  dispute  in  a  different  process,  was 
rejected  by  the  Court,  reserving  to  the  party  to  insist  in 
another  form ;  Home's  Trs,  v.  Ralston* a  Trs.  ^c,  13  June 
1834,  zii.  S.  727.  Consignation  may  be  craved  by  a  claimant 
on  a  riding  interest,  which  will  be  granted  or  refused,  accord- 
ing to  the  judicial  discretion  of  the  Court,  in  the  circum- 
stances of  the  case;  British  Linen  Co,  v.  Marquis  of 
ChandoSf  Sfc.  24  Dec.  1836,  xv.  S.  356. 

In  casei  in  which  the  fund  in  medio  is  to  be  divided  among 
several  creditors,  a  state  of  claims  will  be  made  up  either  by 
the  common  agent,  the  clerk  to  the  process,  or  an  account- 
ant ;  and  where  objections  are  made  to  it,  they  will  be  dis- 
cussed on  answers,  revised  objections  and  answers,  with  pleas 
in  law.  The  record  being  closed,  and  the  parties  heard,  an 
interlocutor,  sustaining  or  repelling  the  objections,  and  fixing 
the  order  of  ranking,  will  be  pronounced ;  and  a  scheme  of 
division  being  prepared  and  approved  of,  a  decree  of  divi- 
sion will  be  pronounced,  settling  the  distribution  of  the 
fond,  and  discharging  the  raiser  of  the  action,  if  this  have 
not  already  been  done. 

SECT.  XIV. — EXPENSE    OF   PROCEEDINGS,    HOW    PAID. 

The  expense  of  the  nomination  of  common  agent,  adver- 
tisements to  claimants,  sequestrating  the  rents,  and  appoint- 
ing a  factor, .  is  a  charge  on  the  fund  in  medio ;  but  if  it 
should  turn  out  insufBcient,  the  holder  of  the  fund,  and 
raiser  of  the  action,  is  not  liable.  Neither  is  he  liable  to  his 
own  agent  for  any  part  of  the  expense  of  the  competition 
among  the  claimants,  his  sole  interest  being  to  pay  safely, 
which  is  secured  by  the  usual  interlocutor  and  consignation ; 
QmpbeU  v.  MCuUoch,  ^c,  29  May  1821,  i.  S.  36  and  37. 

Other  questions  of  expenses  among  the  parties  will,  of 
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course,  be  determined  according  to  circumstances,  it  being 
always  competent  to  award  against  a  party  the  expense  of 
any  part  of  the  discussion,  which  he  has  improperly  occa- 
sioned. 

SECT.  XV. — EFFECT  OF  ACTION  IN   CREATING   LITIGIOSITY, 
INTERRUPTING  PRESCRIPTION,    &C. 

The  multiplepoinding,  by  making  the  fund  litigious,  wiU 
prevent  any  voluntary  conveyance  by  the  common  debtor, 
but  it  will  not  supersede  the  necessity  of  proceeding  with 
diligence  to  attach  the  fund,  or  prevent  creditors  from  ac- 
quiring preferences  by  diligence ;  Bell,  Com.  ii.  299.  A  cita- 
tion in  a  process  of  multiplepoinding  of  the  arrester  and  com- 
mon debtor,  interrupts  the  prescription  of  arrestment,  though 
no  claim  be  lodged  within  the  prescriptive  period  by  the 
arrester,  and  though  the  action  be  raised,  not  by  the  arrester, 
but  by  the  arrestee  ;  MMath  v.  Campbell,  9  July  1802,  M. 
11,051 ;  More,  ccclxxix.  If  the  action,  however,  after  being 
brought  into  Court,  be  not  insisted  in  during  the  years  of 
prescription,  then  the  claims  founded  on  arrestments,  though 
duly  made,  will  fall ;  1669,  c.  9,  (c.  14.  Th.  Ed.  vii.  561) ; 
1685,  c.  14,  (Th.  Ed.  viii.  471) ;  Graham  v.  M'Farlane, 
4rc.,  30  May  1811,  F.  C. ;  but  the  action  itself  may  still  be 
wakened  and  proceed;  Boyes*  Trs.  v.  Hamilton^  25  Feb. 
1829,  vii.  S.  459 ;  see  supra,  p.  552. 


CHAPTER  Vn. 
ACTIONS  OF  DIVISION  AT  COMMON  LAW. 

SECT.    I. — OF   MOVEABLES. 

From  the  earliest  period  it  has  been  the  law  of  this 
country,  that  moveable  property,  of  all  kinds,  held  in  com- 
mon, may  be  judicially  divided,  at  the  instance  of  any  one 
ofthejoint  proprietors  interested.    The  proper  conclusions 
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of  such  an  action  are,  either  that  the  property  be  exposed 
to  public  sale,  or  that  the  joint  owners  shall  take  the  share 
of  the  pursuer  at  a  specified  price,  or  that  they  shall  sell 
him  their  shares  at  the  same  rate ;  Stair,  i.  16.  4  ;  Ersk.  iii. 
3.56. 

SECT.    II. — OF    HERITAGE. 

In  like  manner,  in  the  case  of  heritable  or  moveable  pro* 
perty,  which  cannot  be  enjoyed  in  separate  portions,  and 
which  belongs  to  two  or  more  proprietors,  none  of  them 
can  be  forced  to  continue  the  joint  property  longer  than  he 
chooses ;  each  party  being  entitled  to  raise  an  action,  with 
similar  conclusions  to  those  above  mentioned.  This  was 
found  in  the  case  of  a  brewhouse  and  utensils ;  Milligan  v. 
Bamhill,  8  Feb.  1782,  M.  2486 ;  ii.  HaUes,  897 ;  and  the 
same  principle  applies  to  buildings  for  manufactories  of  all 
kinds ;  Bell,  Prins.  §.  1079,  et  seq. 

SECT.  III. — BRIEVE  OF  DIVISION  WHEN  USED. 

Farther,  even  in  cases  of  the  joint  ownership  of  heritable 
property,  which  may  be  enjoyed  in  separate  portions,  our  law 
has,  as  far  back  as  can  be  traced,  been  acquainted  with  a  mode 
of  division.  The  form  is,  to  procure  a  brieve  of  division  from 
Chancery,  addressed  to  the  sheriif  of  the  county  vrithin 
which  the  heritage  to  be  divided  lies,  and  the  division  is 
made  by  the  sheriff,  with  the  assistance  of  a  jury,  who  ex- 
amine land  surveyors,  land  valuators,  and  other  persons  of 
skill,  as  to  the  value  and  allocation  of  the  lands.  This  is  the 
regular  course  of  procedure  in  the  case  of  heirs-portioners, 
of  adjudgers  who  have  attached  the  same  property,  and 
comenn  jxiri  pcissu,  and  also  where  there  are  several  widows 
tercers  for  having  separate  allotments  of  their  deceased  hus- 
iNinds'  lands  made,  in  order  to  the  more  convenient  enjoy- 
ment of  their  respective  terces,  for  the  brieve  of  tercc  is  not 
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competent,  in  such  circumstances,  for  the  division  of  the 
separate  allotments,  Stair,  iv.  3.  12.  It  appears  that  all 
conjunct  proprietors  may  avail  themselves  of  this  brieve; 
Balfour,  440 ;  Bell,  Prins.  §  1081.  But,  besides  this  course, 
the  parties  may  pursue  an  action  of  declarator  and  division 
before  the  Court  of  Session,  whether  the  other  proprietors 
consent  or  not. — Ibid, 

A  farther  illustration  of  the  competency  of  divisions  at 
common  law,  occurred  in  an  unreported  case,  John  Lynane  v. 
Francis  Simpson,  18  Nov.  1808,  where  a  landlord,  who  had 
bought  up  the  interest  of  one  of  his  two  joint  tenants,  was 
found  entitled  to  insist  upon  having  the  possession  divided ; 
and  a  process  of  division  at  common  law  was,  in  like  maimer, 
found  competent  to  divide  an  estate  consisting  of  a  certain 
number  of  ploughs  of  land,  part  of  which  only  was  entailed, 
while  the  part  entailed  could  not  be  distinguished  from  that 
unentailed ;  James  Bell  v.  Scott  Moncrieff,  14  Feb.  1816, 
(unreported).  A  division  of  runrig  lands  may  also  be  carried 
on  before  the  Court  of  Session;  for  that  Court  does  not 
derive  any  jurisdiction  from  the  statute  1695,  c.  23,  (c.  36, 
Th.  Ed.  ix.  421),  though  its  regulations  are  observed  in 
the  proceedings ;  infra,  P.  v.  7.  1. 

SECT.  IV. — OF  THE  ACTION  OF  DIVISION  AMONG 
HBIRS-PORTIONERS. 

The  division  among  heirs-portioners  is  usually  made  by 
arbiters  mutually  appointed.  But  if  proceedings  at  law 
must  be  taken,  either  the  brieve  of  division  may  be  resorted 
to,  or  an  action  of  division  before  the  Court  of  Session. 
Before  raising  such  an  action,  the  heirs-portioners  should  be 
served  to  their  predecessors.  The  title  to  pursue  the  action, 
and  the  parties  to  be  cited,  require  no  explanation. 

When  the  case  is  called  before  the  Ordinary,  a  proof  on 
commission  will  be  allowed,  and  the  principal  discussions 
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wbich  haye  arisen,  in  such  divisions,  relate  to  the  eldest  heir- 
poiiioner's  prasdpuum.  The  following  points  seem  to  bo 
settled : — ^Where  there  is  a  proper  mansion-house  on  a  landed 
estate,  the  eldest  heir-portioner  is  entitled  to  that  mansion- 
house,  and  the  offices,  lawn,  garden,  barn-yard,  and  orchard, 
without  any  recompence,  to  the  other  heirs,  even  although 
it  may  form  a  considerable  proportion  of  the  whole  succes- 
sion ;  Ireland  v.  Gavan,  14  Nov.  1765,  M.  5373,  and  cases 
there  mentioned.  It  makes  no  difference  although  the 
mansion-house  be  mean,  and  hardly  fit  for  the  residence  of 
a  landed  proprietor,  if  it  have  really  been  intended  as  the 
mansion-house  of  the  lands,  Catvie  v.  Counes,  26  Feb.  1707, 
M.  5362 ;  IHnnisUm,  ^c.  v.  Welsh,  17  June  1830,  viii.  S.  935 ; 
Chalmers  v.  Chalmers,  2  Jan.  1750,  Elchies,  Heir-portioner, 
No.  5.  Neither  is  it  of  any  consequence  that  the  size  and  value 
of  the  mansion  is  disproportioned  to  the  estate,  and  that  it  is 
not  only  divisible,  but  has  actuaUy  been  occupied  by  two  fami- 
lies; Forbes  v.  Forbes,  24  June  1774,  M.  5378.  But  a  prce- 
dpuum  can  only  be  claimed  where  the  deceased  could  pro- 
perly be  considered  as  a  landed  gentleman,  and  where,  after 
the  mansion-house,  &c.,  has  been  set  apart  for  the  eldest  heir- 
poriioner,  there  is  some  landed  property  attached  to  it 
capable  of  division.  Where  one  has  a  villa,  therefore,  in  the 
neighbourhood  of  a  town,  his  eldest  daughter  cannot  claim  it 
as  a  prcBcipuum,  although  he  may  also  leave  an  estate  with- 
out a  mansion-house,  in  a  different  part  of  the  country ; 
Smith  v.  mison,  ^c,  12  June  1792,  M.  5381 ;  WalUMe  and 
Buchanan  v.  Wallace  and  Buchanan^  20  Jan.  1758,  M.  5371. 
The  same  decision  was  given  where  the  predecessor  had 
feued  eight  acres  of  ground,  on  which  he  had  erected  a  dwel- 
Uog-house,  and  was  in  the  course  of  sub-feuing  the  remainder 
of  the  ground,  for  a  high  feu-duty ;  Roe  v.  Roe,  30  Nov.  1809, 
Home,  764  ;  see  also  Thomson  v.  Angus,  there  referred  to. 
Where  the  daughters  also  do  not  succeed  de  jure,  but  in 
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virtue  of  a  deed  conveying  the  property  to  them  nominatimf 

the  v^ill  of  the  owner  supersedes  the  provision  of  the  law ; 

and  as  no  prcecipuum  is  given  by  the  deed,  it  is  presumed 

that  it  was  not  intended  that  the  eldest  heir-portioner  should 

have  any  preference  ;  Cathcart  v.  Rocheid,  16  Feb.  1773,  M. 

5375;  V.  Sup.  465;  Hailes,  517.  Butif  theheirs-portionersbe 

not  called  nominatim^  but  as  heirs  whomsoever,  failing  the 

nominatim  disponees,  th^  succession  being  regulated  by  law, 

the  ordinary  rules  of  law  come  into  operation,  and  the  eldest 

daughter  is  entitled  to  a  prcecipuum ;    Wight  v.  Infflis,  12 

Dec.  1798,  M.  Beir-portioner,  Apx.,  No.  1 :  Maclauchlane  v. 

Maclauchlane,  27  May  1807,  Ibid.  No.  3.   Nor  does  it  make 

any  difference  that  no  correct  feudal  title  has  been  made  up 

by  the  preceding  heirs  of  tailzie ;  Dinniston,  8fc.  v.    Welsh, 

17  June  1830,  viii.  S.  935. 

It  may  now  also  be  held  as  a  settled  point,  that  the  eldest 
heir-portioner   is  not  entitled  to  heirship  moveables;  the 
reason  for  giving  heirship  moveables  to  the  heirs  not  apply- 
ing to  heirs-portioners,  who  are  also  executors,  in  most  cases ; 
but  whether  they  are  executors  or  not,  the  eldest  has  no 
preference  in  this  respect ;  Cruickshanks  v.  CruickshankSy 
^'c,  27  May  1801,  M.  Heir-portioner,  Apx.  No.  2 ;  Mac- 
lauchlane V.  Maclauchlane,  Ibid,  No.  3.  supra ;  More,  cccxxx. 
Rights  of  patronage  are  not  divisible  in  the  proper  sense ; 
but  as  the  right  may  be  exercised  successively,  the  eldest 
heir  has  no  preference ;  she  merely  exercises  the  first  right 
of  nomination,  and  the  others  appoint  in  succession  ;  Ersk. 
iii.  8.  13. 

It  being  settled  law  that  a  superior  cannot  split  his  supe- 
riority so  as  to  make  the  vassals  hold  of  two  or  more 
superiors,  the  same  principle  applies  where  heirs-portioners 
succeed  to  a  superiority.  The  eldest  is  alone  entitled  to  it, 
and  enters  the  vassals ;  Lady  Luss  v.  Inglis,  30  July  1678, 
M.  15,028.      But  under  the  old  election  law,  the  eldest  son 
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of  a  deceased  heir-portioner,  who,  as  the  eldest,  was  enti- 
tled to  the  superiority  of  a  forty  shilling  land  of  old  extent, 
could  not  be  enrolled  as  a  freeholder  on  that  qualification ; 
Ker,  8fc.  v.  Redpath,  SfC.  10  Nov.  1747,  M.  8577.  Where 
there  are  two  superiorities,  the  eldest  is  entitled  to  her 
choice,  and  the  second  daughter  to  the  other.  The  superior 
can  alone  discharge  the  feu-duties,  and  so  they  go  along  vrith 
the  superiorities.  The  younger  heiresses  are,  however,  en- 
titled to  be  recompensed  by  the  others  for  their  shares  of  the 
feu-duties,  but  not  for  the  superiority  itself,  or  the  casualties ; 
lAMdy  Houston  v.  Dunbar  and  NicoUon,  3  Nov.  1744,  M. 
5369;  V.  Sup.  727;Elchies,  Heir-portioner,  No.  2  ;  M'Ndght 
and  Carson  v-  Nicolson  and  LocJdiart,  30  Nov.  1843,  vi.  D. 
128, — although  our  old  law  required  the  casualties  to  be 
divided ;  Fenton  v.  Heretrix  ofDirleton,  26  Feb.  1523,  M. 
6367. 

The  eldest  heir-portioner  has  the  custody  of  the  writs  and 
title  deeds  belonging  to  the  family,  but  must  concur  with  the 
others  in  procuring  transumpts  (copies)  at  the  joint  expense ; 
nor  does  it  make  any  difference  on  the  right  of  the  eldest 
that  one  of  the  younger  has  acquired  right  to  the  share  of 
her  sister ;  and  so  is  proprietor  of  two-thirds  of  the  estate, 
Denholm  v.  Denholms,  17  July  1638,  M.  2447;  Maitland  and 
Cunningham  v.  Lady  Cardross,  23  July  1680,  M.  2449,  iii. 
Sup.  389 ;  Cowie  v.  Cowies,  5  Mar.  1707,  and  21  July  1708, 
M.  2463.  The  action  of  transumpt  is  scarcely  in  use,  and 
the  Court  would  now  probably  order  the  title-deeds  to  be 
recorded,  leaving  such  of  the  parties  as  wished,  to  procure 
extracts  at  their  own  expense;  Stevenson  v.  Pitcairn^  25 
Dec.  1711,  M.  2456.  The  eldest  heir-portioner  is  also  en- 
titled to  the  keeping  of  any  manuscripts  belonging  to  the 
fiuBilj,  for  behoof  of  herself  and  the  other  heirs ;  Maclauch- 
lame  y.  Maclauchlane,  supra. 

In  making  the  division,  the  lands  are  to  be  divided  as 
ecpially  as  possible,  the  eldest  heir-portioner  having  the  lot 

2r 
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on  which  the  mansion-house  and  offices,  &c.  stand,  and  all 
the  others  throwing  the  dice  for  the  choice  of  the  remaining 
lots ;  Inglis  v.  Inglis,  20  Nov.  1781,  Hume,  762.  Where 
there  are  different  estates  capable  of  division,  it  appears  to 
be  the  law,  that  each  estate  must  be  divided.  Suppose  one 
estate  is  in  the  Highlands,  another  an  arable  farm  in  the  low 
country,  and  that  the  deceased  also  possessed  several 
dwelling-houses  in  Edinburgh,  and  that  these  three  proper- 
ties are  of  equal  value,  and  there  are  three  heirs-portioners ; 
if  any  of  the  parties  object,  it  does  not  appear  that  the 
division  can  be  made  by  making  each  of  these  three  proper- 
ties one  lot ;  for,  in  this  way,  the  chance  of  the  fall  or  rise 
in  the  value  of  these  properties,  so  differently  situated,  is  not 
equally  distributed  among  the  heirs-portioners.  This  was 
found  to  be  the  rule,  though  one  of  the  tenements  was  a 
mill,  which  could  not  be  possessed  separately  by  the  heirs, 
as  it  might  be  let,  and  the  rent  divided,  Carruber  v.  SibbcUd, 
2  Dec.  1669,  M.  5357 ;  Dundas  v.  Biggar,  1  Feb.  1670,  M. 
5359. 

After  the  report  of  the  commissioner  has  been  obtained, 
and  the  allocation  approved  of,  decree  of  division  is  pro- 
nounced under  such  conditions  as  may  be  found  necessary ; 
for  it  is  sometimes  impossible  to  divide  the  property  into 
equal  lots ;  and  it  is  often  necessary,  therefore,  that  the  dif- 
ference of  the  value  should  be  paid  by  one  heir  to  the  other. 

This  action  is  one  of  the  extraordinary  actions  enumerated 
in  §  103  of  the  A.  S.  11  July  1828,  {supra,  p.  345),  to  which 
the  forms  of  procedure  in  ordinary  actions  are  declared 
applicable  in  each  instance,  in  so  far  only  as  shall  appear 
expedient. 

Some  difference  of  opinion  exists  whether,  where  the  heirs- 
portioners  have  completed  their  titles  pro  indiviao  before 
the  division,  the  extract  decree  of  division  does  not  complete 
the  title,  at  least  where  it  is  recorded  in  the  record  of 
sasines.    The  better  opinion  seems,  however,  to  be,  that  it  is 
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necessary  for  the  conyersion  of  the  pro  indiviso  right  into  a 
sole  right,  that  mutual  dispositions  should  bo  granted  by  all 
the  heirs-portioners  to  each  other,  and  infeftmonts  duly 
recorded  on  these  conveyances  will  complete  their  rights. 
If  the  heirs-portioners  have  granted  heritable  securities 
on  their  pro  indiinso  shares,  these  securities  must  be  re- 
nounced, for  the  heritable  creditor  will  not  be  affected  by 
the  division,  or  by  mutual  conveyances  to  which  he  is  not  a 
party. 

SECT.  V. — DIVISION  AND  SALE. 

In  all  cases  of  common  property,  in  which  a  division  can- 
not be  made,  the  only  resource  is  to  sell  the  property,  and 
divide  the  price,  and  the  summons  ought  to  contain  proper 
conclusions  for  that  purpose.  A  commission  will  be  granted 
to  make  out  a  scheme  of  allotment,  and  the  upset  prices 
ought  to  be  suggested.  The  Court  will  approve  of  the 
scheme,  and  remit  to  the  Lord  Ordinary  to  grant  warrant 
for  the  sale,  to  name  a  judge  of  the  roup,  adjust  the  articles 
and  conditions,  advertisements,  &c.,  Be  v.  585. 

In  an  unreported  case,  Denniston  v,  Dreghorn,  21  Nov. 
1821,  an  action  of  division  among  heirs-portioners  had  been 
raised,  but  it  was  found  no  division  could  be  made  without 
great  loss.  A  summons  of  sale  and  division  of  the  price  was 
then  raised.  The  Court,  upon  report  of  the  Lord  Ordinary, 
found  a  sale  was  necessary,  and  remitted  to  him  to  allow 
proof  of  rental,  value,  &c.,  and  to  report  a  scheme  of  allot- 
ment and  sale.  A  proof  was  accordingly  taken,  and  a  scheme 
made  out,  with  which  great  avizandum  was  made.  The 
Lords  approved  of  the  allotment  and  scheme  of  sale,  and 
die  upset  prices,  and  remitted  to  the  Lord  Ordinary,  with 
power  to  him  to  grant  the  necessary  acts,  warrants,  and 
ordeiB  for  exposing  the  lands  to  sale,  to  name  a  judge 
of  the  roup,  to  adjust  the  articles  of  roup,  course  of  adver- 
tiKmenty  &c.>  Bev.  584.  In  such  a  case  the  Court  will  re- 
quire proof  that  the  subject  is  incapable  of  division,  although 


612  ACTIONS  OF  REDUCTION  fiv.  8.  I. 

there  may  be  no  opposition  offered  by  any  of  the  parties ; 
Brydmy  Sfc.  v.  Craig  or  Gibson,  6  Feb.  1837,  xv.  S.  486. 


CHAPTER  VIII. 


ACTIONS  OF  REDUCTION  AND  REDUCTION- 
IMPROBATION. 

SECT.  I. — THEIR  NATURE  AND  OBJECT. 

Actions  of  reduction  are  a  species  of  declaratory  suit,  (infra, 
P.  iv.  10),  and,  like  all  actions  of  that  nature,  are  appropriated 
to  the  Supreme  Court.*    The  object  of  the  action  is  to  reduce 
and  set  aside  deeds,  decrees,  and  rights,  whether  to  heritable 
or  moveable  property ;  services,  or  acts,  done  by  societies  of 
men,  as  incorporations,  magistrates,  &c.    This  form  of  action 
is  frequently  stated  to  be  peculiar  to  our  practice,  but  the 
process  of  scire  facias  in  England,  at  least  in  some  of  its 
applications,  appears  to  resemble  it,  Blackst.  iii.  260.     Re- 
duction is  a  form  of  process  of  great  utility.    Thus,  if  any 
one  entertain  a  suspicion  that  any  right  or  proceeding 
affecting  his    lands    or   person,    is  informal    or  null,    he 
brings  an  action  challenging  the  right  on  every  ground  of 
nullity  he  can  imagine,  and  offers  to  prove  his  averments  by 
the  documents  themselves,  which  are  or  ought  to  be  in  the 
possession  of  the  defender.     If  the  documents  be  produced, 
the  action  goes  on,  and  the  grounds  of  challenge  are  entered 
into  and  discussed.     If  not  produced,  the  pursuer's  allega- 
tions are  held  as  true,  and  the  defender  is  presumed  to 
withhold  the  documents  called  for,  because  he  is  conscious 
that  they  verify  the  pursuer's  allegations.     Decree  of  certi- 
fication contra  nonproducta  is  therefore  pronounced,  which 

»  This,  though  generally  stated,  was  not  the  case,  till  the  abolition  of 
the  High  Court  of  Admiralty,  in  which  reductiona  of  the  decrees  of  infe- 
rior  maritime  judicatories  were  competent. 
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has  the  effect  of  reducing  the  right  challenged,  on  every 
ground  of  law  set  forth  in  the  libel ;  Earl  of  Buchan  v. 
CampheU,  ^c,  4  Mar.  1756,  M.  6676. 

It  has  been  held,  with  reference  to  proceedings  in  inferior 
courts,  that  not  only  final  decrees  exhausting  a  cause  may 
be  reduced  though  not  extracted,   but  also  interlocutory 
judgments,  where  the  merits   of  the  cause  are  not  fully 
exhausted,  or  where  damages  and  expenses   have   been 
found  due,  though  not  modified  or  decerned  for;  Holmes 
T.  Tas^ie,  19  Jan.  1828,  vi.  S.  394.     The  statute  50  Geo. 
III.  c.   112,  20  June  1810,  which  enacts,  that  except  in 
certain  specified  cases,  advocations  of  the  judgments  of  in- 
ferior courts  shall  not  be  allowed,  until  a  final  interlocutor 
on  the  merits  has  been  pronounced,  {supra,  p.  441),  does 
not  apply  to  reductions  ;  Boyd  y.  Swinton,  19  Jan.  1825, 
iiL  S.  444,  (K  E.  311);   see  also  Campbell  v.  Baird,  3 
Dec.  1825,  iv.  S.  264,  (N.  E.  269).     Indeed,  in  whatever 
state  the  process  in  the  inferior  court  is,  it  is  obvious,  that 
when  the  action  is  founded  on  a  document  which  is  chal- 
lenged in  the  reduction,  the  whole  procedure  in  the  infe- 
nor  court  action  must  fall,  if  the  document  be  reduced.     In 
some  cases,  a  reduction  seems  to  have  been  resorted  to,  in 
the  expectation  that  the  party  would  in  this  way  avoid  find- 
mg  caution,  which  he  must  do  if  he  advocate  or  suspend. 
But  it  is  easy  to  prevent  such  a  device  ;  for,  as  the  raising 
of  the  reduction  neither  stops  the  extracting  of  the  decree, 
nor  the  execution  of  diligence,  all  that  is  necessary  is  to  give 
the  raiser  a  charge  on  the  decree,  which  will  compel  him  to 
suspend  and  find  caution  in  common  form ;  Holmes  v.  Tas- 
tit,  supra. 

Latterly,  however,  it  has  been  repeatedly  decided  that  re- 
duction is  an  incompetent  mode  of  reviewing  interlocutors  of 
an  inferior  court,  where  the  decree  has  not  been  extracted  ; 
Brwm  y.  Anderson  and  Hair,  23  May  1837,  xv.  S.  977 ;  see 
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Buchaiian  v.  Lmnsden,  20  May  1837,  ibid.  958.  Bat  where  a 
decree  could  be  put  to  execution,  without  being  extracted,  are* 
duction  was  held  to  be  a  competent  method  of  review,  though 
no  extract  had  been  taken ;  Jack  v.  Umpherstan  and  Kerr, 
11  Mar.  1837,  xv.  S.  833;  and  where  a  warrant  to  seques- 
trate and  sell  for  rent  had  been  carried  into  execution,  it 
was  held  competent  to  raise  a  reduction  of  the  proceedings, 
although  expenses  of  process  had  not  been  decerned  for, 
and  no  final  extract  issued ;  M'Lellan  v.  Graham,  xvi.  F. 
1209.     See  farther,  Coutts  v.  Exers.  of  Wm.  Keith,  30  Nov. 

1843,  vi.  D.  125 ;  Martin  and  Trustee  v.  Barclay,  12  Juno 

1844,  vi.  D.  1136.  Where  a  defender  has  been  assoilzied  in 
the  inferior  court,  and  the  decree  has  been  extracted,  the 
pursuer  has  no  other  means  of  bringing  the  judgment  under 
review  than  by  reduction,  for  there  is  nothing  to  suspend. 
In  some  cases,  a  party  must  pay  expenses  before  he  will 
be  allowed  to  reduce  a  decree.  Thus,  where  a  defender, 
after  taking  out  the  summons  to  see,  allowed  decree  in 
absence  to  pass  against  him,  he  was  found  liable  in  the 
expense  of  the  decree,  and  of  the  diligence  which  had  pro- 
ceeded on  it,  before  going  on  with  the  reduction  ;  Smith  v. 
Nisbet,  9  Mar.  1826,  iv.  S.  538,  (N.  E.  546) ;  but  see  Kirk 
V.  Kirk,  6  July  1827,  v.  S.  905,  (N.  E.  840) ;  see  supra, 
p.  309. 

SECT.  II. — IN  WHAT  CASES  REDUCTION  NECESSARY. 

It  is  difficult  to  lay  down  any  general  rule,  as  to  the  cases 
in  which  an  action  of  reduction  is  necessary,  in  point  of 
form.  In  general,  wherever  a  deed  is  ipso  jure  null,  and 
not  merely  voidable,  a  reduction  is  unnecessary, — as  in  the 
case  of  a  deed  granted  by  a  pupil,  or  by  a  minor  having 
curators,  without  their  consent ;  Robertson  v.  Oswald,  Jan. 
1584,  M.  8980 ;  Bell  v.  Southerland.  Jan.  1728,  M.  8986. 
The  same  rule  applies  even  where  the  curator  concurs,  if  the 


IV, «-  2.J  AND  REDUCTION  IMPROBATION.  615 

deed  be  in  favour  of  the  curator,  or  for  his  benefit,  for  he 
cannot  be  auetcr  in  rem  suam^  Ttiomson  v.  Pagariy  3  July 
1781»  ibid.  But  an  exception  to  this  rule  seems  to  have 
been  introduced  in  the  case  of  bills  granted  by  minors,  with- 
out the  consent  of  their  curators,  unless  the  bill  have  been 
granted  to  the  curator  himself,  and  diligence  have  been 
raised  on  it  by  the  latter ;  Ander8(m  y.  Cation,  28  Nov.  1828, 
viL  S.  78,  and  cases  there  cited.  In  the  case  of  minors,  the 
question  assumes  an  importance  beyond  that  of  a  point  of 
form,  because,  if  the  minor  do  not,  within  the  qxuzd/riennium 
fsHle,  execute  a  reduction  of  the  deed  alleged  to  have  been 
granted  to  his  prejudice,  in-  his  minority,  he  has  no  means  of 
redress,  unless  he  can  resist  the  demand  in  a  suspension  or 
other  action  without  reducing.  Reduction  is  necessary  to 
set  aside  deeds  on  the  head  of  minority  and  lesion,  of  inter- 
diction, inhibition,  or  deathbed ;  also,  on  the  ground  that 
they  have  been  granted  a  nan  habente  potestatem,  Stair,  iv. 
20.  28,  et  seq. ;  and  although  the  act  1621,  c.  18,  (Th.Ed.iv. 
615),  declares,  that  alienations  by  bankrupts  to  conjunct 
aud  confident  persons,  without  true,  just,  and  necessary 
caoses,  shall  be  set  aside,  by  exception  or  reply,  the  chal- 
lenge on  this  statute,  of  an  heritable  right,  however  trifling, 
is  never  received,  except  in  the  form  of  an  action  of  reduc- 
tion, Reid  v.  Harper,  19  June  1663,  M.  2733 ;  Lord  Loure  v. 
Lady  Craig ,  22  July  1664,  ibid;  but  rights  to  personal 
bonds  or  moveables  may  be  set  aside  under  the  statute  by 
exception  without  ^reduction ;  Sims  v.  Brown,  5  Jan. 
1669,  ibid.  A  supplementary  summons  having  reference 
to  a  transaction  falling  under  the  act  1696,  but  not  libel- 
ling on  the  act,  and  containing  no  reductive  conclusions, 
was  dismissed  as  inept ;  Blincow'a  Tr.  v.  Allan  and  Co., 
22  Jan.  1831,  ix.  S.  317.  Reduction,  and  not  suspen- 
sioQ,  is  the  proper  process  for  challenging  a  decree  in 
faro  against  a  defender,  where  it  is  alleged  that  no  autho- 
rity for  appearance  has  been  given  ;  Hamilton  v.  Marshall^ 
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25  No\r.  1813,  Hume,  497;  but  in  M' Queen,  ^c.  v.  Tham- 
san,  3  Dec.  1842,  v.  D.  244,  it  was  held  that  facility,  fraud, 
and  circumvention  might  be  competently  alleged  against  a 
bill  in  a  suspension,  without  reduction,  at  least  in  a  question 
between  the  original  parties  to  the  bill.  An  objection  to  an 
extracted  decree  of  an  inferior  court,  that  the  extract  had 
been  issued,  before  the  expiration  of  six  free  days  from  the 
date  of  the  final  judgment,  may  be  enquired  into  in  a  sus- 
pension of  the  decree,  without  reduction  or  making  the 
clerk  of  court  a  party ;  Grindlay  v.  Saunders^  28  Feb.  1829, 
vii.  S.  493.  It  is  in  general  competent,  in  the  course  of 
a  law  suit,  to  make  the  necessary  investigations  into 
emerging  circumstances  affecting  the  purity  of  the  proceed- 
ings, without  the  necessity  of  a  reduction  ;  Jaffray  v.  Muv- 
ray,  6  Mar.  1830,  viii.  S.  667 ;  M*Lauriny.  Stewart,  14  Feb. 
1832,  X.  S.  333 ;  Milne  or  Loudon  v.  Baillie,  ^c,  {dyne's 
Trs.),  4  Feb.  1840,  ii.  D.  531. 

In  all  cases  where  a  ground  of  action  is  excluded  by  a 
deed,  it  is  necessary  to  set  aside  the  deed,  before  the  action 
can  be  maintained.  Thus,  suppose  a  lease  have  been  grant- 
ed in  contravention  of  an  entail,  the  tenant  cannot  be  re- 
moved, until  the  lease  is  reduced ;  for  the  lease  affords  a 
good  title  of  possession.  In  the  same  way,  a  deed  fre- 
quently cannot  be  reduced,  imless  the  writs  and  warrants 
on  which  it  proceeds  are  also  reduced.  Thus  a  sasine, 
granted  in  virtue  of  the  decree  of  a  court,  cannot  be  reduced, 
unless  the  decree  be  challenged,  except  when  the  grounds 
of  reduction  are  mere  informalities  in  the  sasine,  Swan  v. 
Bankin,  Nov.  1583,  M.  13,495.  Suppose  also  that  a  judi- 
cial reference  has  been  entered  into,  in  which  it  has  been 
found  that  a  bill  is  discharged,  no  diligence  can  proceed  on 
the  bill,  until  the  award  is  reduced  ;  for  it  is  not  sufficient  to 
warrant  diligence  that  an  action  of  reduction  is  in  depen- 
dence, Banks  v.  Smith,  24  June  1831,  ix.  S.  803.  Or,  sup- 
pose a  cautioner  grants  an  order  for  payment  of  a  sum  of 
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money  due  by  his  principal,  and  then  resists  the  payment 
of  the  order,  on  the  ground  that  the  principal  is  not  duo 
the  sum  claimed,  although  decree  haye  been  obtained  for 
it  against  the  principal;    the  cautioner  cannot  effectually 
resist  payment  of  his  order,   without  reducing  not  only 
the  decree,  but  the  order   itself,   Somerville  aivd   Co.  y. 
McDonald,  26  Noy.  1829,  viii.  S.  136.     But  where  an  action 
of  damages  is  founded  on  the  averment  that  diligence  or 
sequestration  has  been  oppressively  used,  it  is  not  necessary 
to  reduce  the  diligence  or  the  warrants  in  the  process  of 
sequestration,  before  proceeding  with  the  action,  M'Leod  y, 
MLeod,  11  Feb.  1829,  yii.  S.  396  ;  but  the  case  is  different 
where  the  groimd  of  claim  is  founded  solely  on  the  illegality 
of  the  decree  which  has  been  put  in  force  against  the  party  ; 
Wilson  y.  Alexander,  ^.  24  Jan.  1844,  yi.  D.  511.     The 
objection  against  a  protest,  that  the  notary  who  took  it  was 
the  acceptor  of  the  protested  bill  may  be  pleaded  in  a  sus* 
pension,  without  a  regular  action  of  reduction ;  Russell  y. 
Kirk,  27  Noy.  1827,  yi.  S.  133.    Reduction  was  also  held 
unnecessary  where  a  decree  in  absence  had  been  obtained 
against  a  party  who  had  accepted  a  bill  by  initials,  and  the 
holder  was  insisting  in  a  new  action  against  her  representa- 
tive, for  payment  of  the  bill ;  Craigie  v.  Scobie,  12  Nov.  1831, 
X.  S.  6.   Cases,  however,  occasionally  occur  in  which  there  is 
some  difficulty  in  ascertaining  whether  a  deed  must  be  re- 
duced or  not,  before  a  petitory  action  can  be  insisted  in.     If 
the  deed,  while  unreduced,  should  form  a  good  defence  to 
the  action,  it  must  be  reduced,  otherwise  reduction  is  unne- 
cessary ;  Gibb  and  M' Donald  v.  Sir  P.  Bayhott,  8fc.  1  Juno 
1827,  v.  S.  739,  (N.  E.  690). 

Even  where  the  evidence  is  of  a  clear  and  decided  kind, 
regular  deeds,  instruments,  or  executions,  cannot  be  cut 
down  without  reduction.  Thus,  a  reduction  of  a  messen- 
ger's execution  seems  necessary,  even  though  it  be  so  far 
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proved  to  be  false  by  the  copy  served  on  the  party ; 
Ramsay  v.  Pettigrew,  13  Dec.  1828,  vii  S.  193 ;  Morrison  v. 
Forbes,  3  June  1826,  iv.  S.  668,  (N.  E.  675).  The  same 
remark  applies  to  other  objections,  such  as  that  the  sasine 
under  the  former  practice  had  been  taken  at  a  wrong  place, 
that  the  messenger  or  notary  had  no  right  to  these  characters, 
&c.  But,  if  the  objection  appear  ex  facie  of  the  execution, 
it  will  be  received  by  way  of  exception.  See  Russell  v. 
Kirk,  supra,  and  on  this  subject  generally,  supra^  p.  257. 

Where  there  is  a  competition,  and  the  competitors  are  in 
pari  casu,  objections  will  be  received  by  way  of  exception, 
which  would  otherwise  require  an  action  of  reduction ;  for 
such  competitions  always  imply  mutual  reductions;  E.  of 
Argyle  v.  MDougals,  14  July  1665,  M.  11,971.  Thus,  sup- 
pose  two  adjudgers  are  competing  in  an  action  of  maills  and 
duties,  and  neither  of  them  has  obtained  possession,  each 
party  may  object  nullities  to  the  other's  diligence,  without  a 
reduction ;  Mitchelson  v.  Ker,  29  July  1628,  M.  2751.  The 
same  rule  applies  in  actions  of  multiplepoinding,  ranking 
and  sale,  &c.  Suppose,  on  the  other  hand,  the  parties  are 
not  in  pari  casu,  but  that  one  of  them  is  in  possession,  on  a 
title  of  property,  and  that  the  other,  who  has  adjudged  on  a 
trust-bond,  has  raised  an  action  of  maills  and  duties  against 
the  tenants,  and  that  the  party  in  possession  appears  and 
defends,  the  objections  to  his  title  cannot  be  tried  in  such 
an  action  ;  M'Adam  v.  E,  of  Galloway^  17  Jan.  1766,  M. 
2755  ;  ErsHne  v.  Tenants,  22  Mar.  1626,  i.  Sup.  32 ;  Lord 
Loure  v.  Lady  Craig,  22  July  1664,  M.  2733.  The  diffi- 
culty, in  point  of  form,  may  be  often  removed  by  repeating 
a  summons  of  reduction  incidenter ;  see  what  is  said  on  this 
subject,  infra,  sect.  xiv. 

Reductions  of  judgments  in  consistorial  cases  must  be 
brought  within  a  year  and  day  of  their  date,  otherwise  they 
cannot  be  received,  supra,  p.  424. 
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SECT.  111.— KEMAEK5  APPLICABLE   i*.  7  -I    " 

REDUCTIONS  131  ?a  .2  iT:-   •  ■. 

Actions  of  reduction  are  of  tw...  iLi^L-.  — ii-:  -_• 
reduction  and  actions  of  rcducr::i  l-y     .-.   -. 
considering  separately  the  prc-Cr'iir  -    :  *. — 
tions,  and  the  effect  of  a  decree  :-   -,!.::'-  ▼  -    -  - . 
those  points  which  are  common  v.  '-■-.:.     .":  ■ 
tions  concerning  the  Session  107  J   :   1  -     !   -     7 
80).  §  5,  reductions  of  rights  c:  LliiI     -   »..:.---„ 
appropriated  to  the  Inner  hr.z*^  u-:  v..-    •-.-. 
in  practice  held  to  apply  to  all  l-.-i   >    •'  -  - .  .  • 
ever  was  their  object.    Whei*rr^:    "i-.-v  "■- 
called  for  were  produced-  tir  L.*:     .—..lin- 
ing any  power  to  discuss  tie  r-jL*..:.*     •    ■    :  :  - 
great  avizandum  with  the  prx--^  -.  -.-     : --• 
this  terminated  his  function*^  ii  ii.t  b'-.  ■:. 
only  in  peculiar  cases  that  iL*r  '.  vu^  v  -i^i   •   :  - 
to  a  Lord  Ordinary,  to  diKcn.'^  ii»*,  rvu*.  i..    •  - .    _ 
latterly  a  remit  was  gra^t^-d  ii  l7  'jl*-^    • 
only  occasioned  ur.r.ec*-K«L'7  dvii-  *■■'-     "'     — 
Geo.  IV.  c.  liO,  Jvc'iT.  Ar  '  /v  '  1 '  j" 
clared,  that  all  rejjciije.:»rT  b'.ij'.»iifr  hi,  i;.^'.     ^    .. 
continue  before  the  junor  L'.»rc    .-c:'::;:^    t- 
taken  by  avizandum  to  ili*r  iuijvT  :i'jxii»*   i-.:,:  -  .. 
for  discussion :  and  nir  Inr  I  un:  1  *i"   • 
lSo8},  §  2,  it  is  made  cwnpt^u-xn  ii  «i:-  .  •.    l  • 
coming  into  Court  beff*re  ai^  \r  -u,   f....    ^  ^ 

wlio  shall  severally  prr<%c  It  y^vviv-.  u!.:  ::..  .  . 
iu  common  form. 


i 


The  question,  what  tiki.  ^,.,;^.,  ,,    ,,,^.^^. 
of  reduction,  has  led  to  ninci:  duKuwuiij 
ihe  remarks  of  Lord  St«ir  n  *ji.  t/ 
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adhered  to,  (however  difficult  it  may  be  to  assign  a  reason  for 
it),  by  which  it  was  fixed,  that  a  pursuer  cannot  call  for  any 
writings,  except  those  alleged  to  flow  from  himself,  or  from 
his  predecessors  or  authors,  with  whom  he  can  connect  a 
title, — although  it  is  not  necessary  he  should  be  served.  Yet 
one  has  an  evident  interest  to  reduce  rights  affecting  his 
lands  by  whomsoever  they  have  been  granted.  But  the  old 
rule  was  too  deeply  fixed  in  our  practice  to  be  altered, 
Farquharson  v.  E.  of  Aboyne,  16  Dec.  1709,  M.  6669;  Ersk. 
iv.  1.  20 ;  ii.  Bankt.  28.  2. ;  Ivory,  i.  294 ;  and  the  same  rule 
applies  to  superiors  pursuing  actions  of  reduction  against 
their  vassals,  Hamilton  v.  Vassals  of  Bargany,  14  July  1626, 
M.  6622;  Hurrays  v  Wordie,  11  Nov.  1713,  M.  6662.  It 
was  also  formerly  held,  that  one  whose  title  was  not  com- 
pleted by  sasine  had  no  title  to  call  for  reduction  of  sasines, 
but  only  of  rights  of  the  same  nature  as  that  on  which  his 
action  was  founded.  It  is  now,  however,  a  fixed  point,  that 
one  whose  right  to  lands  is  merely  personal,  not  completed 
by  seisin,  may  call  for  production  of  seisins  of  the  lands, 
provided  they  have  flowed  from  his  author;  Ersk.  iv.  1.  20; 
and  it  was  held  that  one  whose  right  was  merely  personal, 
as  an  adjudication  on  a  charge  to  enter  heir,  had  a  good  title 
to  force  production  of  all  writs  flowing  from  the  person  to 
whom  the  heir  had  been  charged  to  enter,  or  from  his  pre- 
decessors, but  not  of  writs  flowing  from  the  author  of  such 
persons,  or  of  their  predecessors,  unless  the  pursuer  first 
condescended  upon  such  authors,  and  gave  reasonable  evi- 
dence they  were  his  authors ;  Keith  v.  Lord  Braco,  23  Jan. 
1739,  M.  6662.  One  who  produces  a  feudal  title  has  a  suf- 
ficient title  to  pursue,  although  the  lands  claimed  are  not 
expressly  described  in  the  title,  but  are  merely  held  as  part 
and  pertinent,  and  the  pursuer  cannot  be  compelled,  at  tho 
outset  of  the  cause,  to  establish  that  they  really  are  parts 
and  pertinents ;   Totvn  of  Stirling  v.  L.    UrthiU,  24  June 
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1625,  M.  6621.    But  if  the  defender  produce  an  express  in- 
feftment  in  the  lands,  the  pursuer  will  be  forced  to  prove 
they  are  parts  and  pertinents  before  proceeding  farther  with 
the  cause;  Hay  v.  Town  of  Peebles,  20  Jan.  1669,  M.  6642. 
A  general  service  as  heir  is  also  a  good  title  to  pursue  a  re- 
duction of  sasines,  for  the  pursuer  cannot  serve  heir  in  spe- 
cial, while  another  deriving  right  from  his  predecessor  is  in- 
feft  in  the  subjects ;  Horns  v.  Stevenson,  6  Nov.  1746,  M. 
16,117.     Where  an  adjudication  proceeded  against  an  ap- 
parent heir  on  a  special  charge,  the  next  heir  was  held  to 
require  no  other  title  to  reduce  the  adjudication  than  a  ge- 
neral service  to  the  former  apparent  heir ;  Spruel  v.  Spruel 
Crawford,  19  Feb.  1740,  M.  16,116.     The  general  service 
must,  however,  be  in  the  proper  character.     Thus,  one  who, 
if  successful,  must  take  the  lands  as  heir  of  provision,  cannot 
pursue  a  reduction  of  a  completed  feudal  right  affecting 
them,  on  the  title  of  a  general  service  as  heir  of  line ;  M*  Gal- 
ium V.  Campbell,  21  Feb.  1793,  M.  16,135.    A  precept  of 
clare  constat  is  also  a  sufficient  title  to  pursue,  where  neither 
the  grantor  is  denied  to  be  superior,  nor  the  receiver  to  be 
heir,  upon  colourable  grounds.     One  of  the  most  common 
forms  of  making  up  a  title  to  challenge  rights  to  lands  is 
bj  trust  bond  and  adjudication,  which  title  is  afterwards 
explained;   infra,  P.   iv.   9.   d.     It  may,  however,  be  re- 
marked, that  it  was  held  necessary,  in  our  older  practice, 
that  such  an  adjudication  should  be  followed  by  a  charge 
against  superiors  to  give  a  good  title  to  pursue,  Keith  v. 
Catlicart,  24  Jan.  1695,  M.  13,285,  though  the  want  of  such 
a  charge  would  probably  not  now  be  regarded. 

It  was  long  ago  held,  that  a  general  service  was  a  sufficient 
title  to  reduce  rights  followed  by  infeftment,  where  the 
ground  of  reduction  was  idiotry,  minority,  or  deathbed, 
Meikle  v.  Listan,  18  Nov.  1664,  M.  16,091 :  and  it  is  now 
aettled  that  mere  apparency  is  a  sufficient  title  to  pursue  re- 
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duction  on  the  head  of  deathbed,  whether  the  pursuer  be 
heir  of  line,  heir  male,  or  heir  of  tailzie  or  provision,  Appa- 
rent  Heir  of  George  Herriot  v.  His  Crers,,  23  Feb.  1676,  M. 
16,095 ;  GrcAame  v.  Grahame,  4  Feb.  1779,  M.  3186 ;  HaUes, 
823 ;  and  it  is  immaterial  whether  the  destination  be  by  in- 
feftment,  or  only  in  a  personal  deed.  Marquis  of  Clydesdale 
Y.  £  of  Dundonald,  26  J&n.n26,M.  1263;  Porterfield  v. 
Cant,  24  July  1672,  M.  3179.  Apparency  must  also  be  held 
a  sufficient  title  in  all  cases  where  there  can  be  no  general 
service ;  and  it  was  held,  that  where  one  had  served  to  an  an- 
cestor, no  second  service tothe  same  ancestor  could  take  place; 
Butherfurd  v.  Sir  J.  Nishet's  Tre.,  12  Nov.  1830,  ix.  S.  3 ;  but 
see  infra,  P.  iv.  9.  d.  Mere  apparency  has  also  been  held  suffi- 
cient, in  an  action  bya  substitute  heir  of  entail,  to  reduce  a  sale 
of  the  entailed  estate  by  a  preceding  heir,  Grahame  v.  Grron 
hame,  SfC,  11  Dec.  1829,  viii.  S.  231 ;  but  where  the  grounds  of 
reduction  are  vested  in  the  grantors  of  the  deeds  themselves, 
a  general  service  is,  at  least  in  the  ordinary  case,  necessary 
to  vest  the  right  and  give  a  title  to  sue ;  Butherfurd,  supra. 
Where  the  immediate  heir  has  not  ratified,  or  taken  benefit 
under  the  deed,  the  next  heir  may,  on  his  death,  reduce, 
Kennedy  v.  Arbuthnot,  13  July  1722,  M.  3198 ;  Craiffs  v. 
Malstere  of  Glasgow,  13  Feb.  1739,  Elchies  Deathbed, 
No.  11;  Irvine  v.  Crawfurd  Tait,  3  June  1808,  F.  C. 
Action  can,  however,  only  be  maintained  in  the  charac- 
ter of  heir  alioqui  euccessurus  to  the  grantor  of  the 
deed,  and  a  summons  otherwise  libelled  is  inept,  M'Tn" 
doe,  Src.  V.  Lyon,  ^-c,  7  Dec.  1826,  v.  S.  92,  (N.  E.  85) ;  see 
Lesley  y.  Cleugh,  2  Nov.  1744,  Elchies  Deathbed,  No.  17.  The 
creditors  of  the  heir  apparent  may  also  reduce  on  the  head 
of  deathbed,  either  after  adjudging  his  right,  or  even,  as  ap- 
pears, directly  without  adjudication,  libelling  on  their  right 
as  creditors,  Ersk.  iii.  8.  100 ;  Crers,  of  Couper  and  Balme- 
rino  V.  Lady  Couper,  25  Nov.  1669,  M.  3203 ;  Creditors  of 
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Sir  p.  Strachan  v.  Baldunn,  30  July  1736,  Elchies,  Deathbed, 
No.  7.     The  donator  of  the  crown,  by  gift  of  ultimus  hceres, 
IB  ako  entitled  to  reduce,  on  the  head  of  deathbed ;  Brock  v. 
Cochrane^  2  Feb.  1809,  F.  G.    Creditors  of  a  person  deceased, 
alleged  to  have  been  insolvent  at  the  date  of  a  discharge  of 
a  claim,  have  no  title  to  pursue  a  reduction  of  the  discharge, 
on  the  ground  of  its  having  been  obtained  from  the  deceased 
by  firaud  and  circumvention ;  but  they  must  first  vest  them- 
selves with  the  jus  nctionis  competent  to  the  defunct; 
Rodger  Y.  Darroch,  ^c.  2  June  1831,  ix.  S.  671.    Where  a 
person  also  has  raised  a  reduction  of  the  titles  to  an  estate, 
and  has  afterwards  conveyed  the  estate  to  another,  the  dis- 
ponee  is  entitled  to  insist  in  the  reduction,  though  the 
action  have  not  been  specially  assigned  to  him  by  the  raiser ; 
Kyle,  ^e.  v.  Kyle*8  Trs.  and  White,  30  Nov.  1821,  i.  S.  193, 
(N.  E.  171).     If  the  pursuer's  title  have  been  lost,  he  ought 
to  prove  its  tenor  before  he  brings  his  action ;  but  in  some 
cases  the  Court  vnll  sist  the  action  of  reduction,  until  the 
tenor  be  proved ;  Principal  Officers  of  Ordnance  v.  Mac- 
dcmaid,  ^c,  8  Mar.  1825,  iii.  S.  629,  (N.  E.  442). 

SECT.  v. — ^NATURE    OF   SIMPLE    REDUCTION. 

We  shall  now  consider  the  nature  of  an  action  of  simple 
redaction,  and  the  form  of  procedure  therein.  The  summons, 
(iii  Jur.  Styles,  211,  et  seq.)^  like  all  rescissory  summonses,  sets 
ont  with  the  Will,^  and  authorizes  the  messenger  to  summon 
the  defender  to  appear  in  court  at  the  instance  of  the 
pursuer,  and  to  bring  with  him  the  writs  to  be  reduced, 
which  should  be  as  distinctly  and  correctly  specified  as 

*  Redactions  are  often  combined  with  other  actions  (tn/ra,  sect,  xv.)  It 
•eeordinglj  freqaentlj  occurs  in  practice  that  the  reductive  part  of  the 
IShA,  commeiiciDg  with  the  Will,  is  not  at  the  beginning  of  the  summons. 
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possible.  Although  it  is  usual,  in  summonses  of  reduction 
improbation,  (infra,  sect,  xi.),  to  insert  a  clause  calling  for 
writs  affecting  the  lands  in  general  terms,  without  any  spe- 
cification, this  is  not  allowed  in  summonses  of  simple  reduc- 
tion, and  certification  for  not-production  will  be  granted 
only  against  the  writings  specified ;  E.  of  Hume  v.  Lady 
Hume,  ^c,  18  Jan.  1637,  i.  Sup.  98  and  364.  The  summons 
concludes,  that  the  writs  should  be  reduced  for  the  reasons 
specified;  and,  besides  those  which  are  relied  on,  certain 
grounds  of  reduction  are  always  libelled  at  random,  such  as, 
that  the  deeds  are  erased  and  vitiated,  not  duly  tested,  the 
writer  and  witnesses  not  designed,  the  deeds  or  sasines  not 
duly  recorded,  the  bills  not  drawn  on  proper  stamps,  the  de- 
crees not  conform  to  their  warrants,  &c.,  for  some  of  these 
averments  may  possibly  turn  out  correct  when  the  writs  are 
examined,  and  thus  an  amendment  of  the  libel  may  be 
saved ;  Hog  v.  Hog,  11  Feb.  1837,  xv.  S.  632.  The  reasons 
of  reduction  ought  to  be  stated  clearly  and  accurately,  but 
concisely ;  for  an  opportunity  will  be  given,  after  the  pro- 
duction is  satisfied,  of  stating  them  more  fully  in  the  conde- 
scendence, or  of  amending  the  libel ;  supra  p.  495.  The 
Lord  Advocate's  concurrence  is  not  necessary  in  an  action 
of  simple  reduction,  unless  the  ground  of  reduction  be 
usury ;  Urquhart  v.  Fraser,  7  Dec.  1666,  M.  13,507. 
When  the  reduction  is  founded  on  any  of  the  bankrupt  acts, 
it  is  the  practice  to  libel  on  the  statute  relied  on,  and  the 
nature  of  the  transaction  to  be  reduced  must  be  distinctly 
stated. 

Summonses  of  reduction  of  retours  were  formerly  prepared 
by  an  advocate  in  Latin,  signed  by  the  Lord  Advocate,  and 
written  out  by  the  director  of  the  Chancery  upon  parchment, 
under  the  testimonial  of  the  Great  Seal;  and  the  Court 
declared  they  would  not  receive  such  summonses  in  any  other 
form,  A.  S.  31  July  1630 ;  but  this  regulation  soon  fell  into 
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deanetude,  Tait's  MS.  "  Proces  of  Reduction."  Decrees  of 
8emce  under  the  late  statute,  by  which  the  practice  of  pro- 
ceeding by  brieves,  &c.  is  abolished,  may  be  brought  under 
reduction,  see  infra,  p.  637.  By  act  of  sederunt,  1  Jan. 
1726,  §  3,  the  pursuer  is  required  in  all  reductions,  and  re- 
daction improbations,  specially  to  libel  the  writs  on  which  he 
founds  his  title.  In  actions  of  reduction  of  decreets-arbi- 
tral,  proceeding  upon  a  subscribed  submission,  at  the  instance 
of  either  of  the  parties  submitters,  it  is  declared  by  Regu- 
lations concerning  the  Session,  2  Nov.  1695,  §  25,  (A.  S. 
209 ;  Alex.  Abridgt.  Apx.  135),  that  no  reason  or  cause  what- 
soever will  be  sustained,  unless  corruption,  bribery,  or  false- 
hood be  alleged  against  the  arbiters.  This  regulation  does 
not,  of  course,  exclude  the  ground  of  reduction,  that  the 
arbiter^s  decree  is  ultra  mres  compromissi;  for  this  is  in 
reality  asserting  that  there  never  truly  was  any  submission 
to  the  extent  acted  on  by  the  arbiters.  It  only  holds,  also, 
where  the  ground  of  challenge  insisted  in  has  been  specially 
nibmitted  and  determined.  Thus  a  submission  having  been 
entered  into,  as  to  the  effect  of  certain  adjudications,  and  a 
de(7ee-arbitral  pronounced,  one  of  the  parties  submitters  was 
found  nevertheless  entitled  to  propone  improbatiou  against 
the  warrants  of  the  adjudication  ;  Ogilvie  v.  Offilvie,  2  Nov. 
1744;  Elchies,  Improbatian,  No.  4.  Irregularities  in  the  man- 
ner of  conducting  the  proceedings  incompatible  with  the  ends 
of  justice,  such  as  the  refusal  or  omission  to  hear  the  parties, 
are  also  grounds  of  reduction,  without  proving  or  alleging 
eorruption  in  the  arbiters ;  Sharps  v.  Bickerdyke,  24  Feb. 
1815,  iii.  Dow,  102;  Barbour  v.  Wight,  21  Nov.  1811,  F.C.;  S. 
Kg.  Arbitration,  84,  and  cases  there  collected.  As  to  whether 
a  defence  against  an  action  for  implement  of  a  decreet-ar- 
kitral,  that  it  was  ultra  vires^  can  be  maintained,  ope  ex- 
eepHonis,  and  without  a  reduction  of  the  decree,  see  White- 

2  8 
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head  V.  Finlay  and  Keith,  4  Dec.  1832,  xi.  S.  170,  and 
supra^  p.  459. 

SECT.  VI. — PROCEDURE  IN  REDUCTIONS  AND  REDUCTIONS 
IMPROBATIONS 

The  following  regulations  apply  as  well  to  actions  of  re- 
duction improbation  as  of  simple  reduction : 

There  is  nothing  peculiar  in  the  indticice,  or  execution  of 
the  summons,  and  the  pursuer  need  not  cite  the  authors  of 
the  defender,  as  he  was  at  one  time  obliged  to  do,  A.  S.  15 
Feb.  1723 ;  Tait's  MS.  "  Proces  of  Reduction."  Where  a  re- 
duction  is,  however,  raised  against  trustees,  if  they  disclaim 
the  trusty  a  decree  of  reduction  against  them,  even  though 
infeft,  will  have  no  effect ;  and  therefore,  it  will  be  necessary 
to  bring  the  parties  who  have  the  beneficial  interest  into  the 
field  by  a  supplementary  summons,  before  taking  decree ; 
Megget  v.  Thomson,  8  Dec.  1827,  vi.  S.  224.  A  charge  (under 
the  former  practice)  was  not  required  before  raising  an  action 
against  an  heir,  but  it  cannot  be  insisted  in  within  the  annus 

deliberandi,  Bankt.  iv.  28.  2 ;  Crombie  v. ,  12  Dec.  1623, 

M.  13,496.  The  actions  of  reduction  appropriated  to  trial 
by  jury,  are  those  on  the  head  of  furiosity  and  idiotcy,  or  on 
facility  and  lesion,  or  on  force  and  fear ;  supra,  p.  361. 

SECT.  VII. — DEFENCES,  &C. 

"  In  reductions  to  be  enrolled  before  the  junior  Lord  Ordi- 
nary,^ if  the  defender  is  to  object  to  the  title  of  the  pursuer, 
or  to  plead  on  an  exclusive  title,  or  to  state  any  other  objec- 
tion against  satisfying  the  production,  he  returns  defences 
confined  to  these  points ;  but  if  otherwise,  no  defences  shall 

^  Reductions  may  now  be  enrolled  before  any  of  the  five  Lords  Ordi- 
nary, sitpra,  p.  619, 
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be  giveii  in,  at  this  stage  of  the  proceedings."    But  the  Lord 
Ordinary  may,  "  on  cause  shewn,  though  no  defences  should 
be  given  in  at  this  stage,  reserve  all. objections  to  the  title, 
till  the  cause  be  heard  on  the  merits;"  A.  S.  11  July  1828, 
{ 36 ;  and  Ojjjicers  of  State  v.  Magistrates  of  Brechin,  17  May 
1827,  V.  S.  672,  (N.  E.  627).    By  A.  S.  24  Dec.  1838,  §  6, 
(Enrolment  of  New  Causes,  Spc.)  it  is  declared  "  that  in  pro- 
cesses of  reduction,  whether  falling  within  the  class  of  actions 
appropriate  to  jury  trial,  (see  last  Sect,  ad  Jin.),  or  of  any 
other  nature,  the  defenders,  in  terms  of  prior  acts  of  sederunt, 
shall  not  be  bound  to  return  defences  with  the  summons,  un- 
less they  have  preliminary  defences ;  but  all  summonses  of 
reduction,  if  appearance  for  the  defender  has  been  marked 
at  the  calling,  shall  be  enrolled  in  the  roll  of  **  Defended 
CSauses,"  and  if  no  appearance  has  been  so  marked,  they  shall 
be  enrolled  in  the  roll  of  **  Undefended  Causes,"  and  pro- 
ceeded in  according  to  the  forms  at  present  observed,  in  ac- 
tions of  reduction  in  which  no  appearance  has  been  entered." 
These  defences  are  to  be  disposed  of  by  the  Lord  Ordinary 
in  the  same  manner  as  dilatory  defences  in  ordinary  actions; 
L  S.  11  July  1828,  §  36,  {supra,  p.  316).     Where  the  merits 
of  a  reduction  are  greatly  mixed  up  with  the  question  of 
title,  it  is  competent  to  compel  the  defender,  to  satisfy  the 
production,  reserving  his  objections  to  the  title;  and  the 
lame  course  may  be  followed  in  regard  to  an  objection  that 
afl  the  proper  parties  have  not  been  called,  those  who  have 
been  called  being  proper  parties ;  Officers  of  State  v.  Mags, 
i(f  Brechin,  supra. 

If  no  defences  be  returned,  it  is  held,  (unless  in  the  parti- 
cular cases  where  the  pursuer  himself  must  produce  the  writs 
called  for),  that  the  defender  is  to  satisfy  the  production ; 
and  he  must  take  a  day  to  satisfy  accordingly,  unless  he  be 
reponed  by  the  Court  on  producing  his  defences.  As  soon 
as  the  production  is  satisfied,  the  Lord  Ordinary  prepares  the 
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cause,  for  disposing  of  the  reasons  of  reduction,  by  appoint- 
ing defences  on  the  merits,  after  which  the  record  is  made 
up,  as  in  the  case  of  an  ordinary  action.  If  the  pursuer  find 
it  necessary  to  add  any  farther  reasons  of  reduction  to  those 
contained  in  his  libel,  it  is  competent  for  him,  before  the 
record  is  made  up,  to  state  the  same,  as  an  amendment  of 
the  libel;  but,  in  that  case,  he  must  furnish  the  opposite 
party  with  a  copy  of  the  amendment,  forty-eight  hours  before 
it  is  given  into  proof,  and  pay  such  expenses  as  the  Ordinary 
thinks  reasonable.  The  defender  then  gives  in  defences, 
applicable  to  the  amendment;  A.  S.  11  July  1828,  §  51.  As 
the  defences  on  the  merits  are  not  prepared  at  the  date  of 
the  first  enrolment  of  the  summons,  a  printed  copy  of  them 
must  be  delivered  by  the  defender's  agent  to  the  Lord  Ordi- 
nary's clerk,  at  the  first  enrolment  of  the  cause  in  his  hand- 
roll,  after  the  lodging  of  the  defences ;  Ibid.  §  37. 

The  Lord  Ordinary  is  also  empowered  to  remit  rescissory 
actions,  ob  contingentiam^  to  another  process,  depending  in 
Court  before  the  Inner  house,  or  one  of  the  other  Lords 
Ordinary  of  either  division;  Ibid,  §  50.  In  reductions  of 
decrees,  it  is  equally  competent  as  in  the  case  of  suspensions, 
to  turn  the  decree  into  a  libel.*  We  have  already  considered 
the  cases  in  which  this  can  be  done ;  supra,  p.  474. 

SfcCT.  VIII. — PROCEDURE    IN   SIMPLE    REDUCTIONS. 

The  above  regulations  apply  to  both  kinds  of  actions  of  re- 
duction ;  but  the  other  procedure  in  the  two  actions  difibrs 
considerably.    To  take,  first,  the  simple  reduction  :  Then,  if 


*  **  Sometimes  in  reductions  of  decrees,  the  Lords  will  turn  the  decreet 
into  a  libel,  or,  rather  more  properly,  will  hear  the  parties  tanquam  in 
libelhr  See  Fount.  15  Feb.  1710,  Lord  Ross  v.  Houston^  (M.  2036); 
27  June  1805,  Stewart  v.  Baillie  and  Robertson,  (M.  11,979);  Tait's 
MS.  "  Proces  of  Reduction." 
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there  be  no  appearance  for  the  defender,  certification  against 
the  writings  called  for,  and  decree  of  reduction,  will  bo  pro- 
noonced  at  the  first  calling.*  But  this  has  merely  the  effect 
of  an  ordinary  decree  in  absence.  It  may  be  opened  up  by 
a  reclaiming  note,  accompanied  with  defences,  at  any  time 
before  extract,  on  payment  of  expenses,  as  modified  by  the 
Lord  Ordinary,  to  whom  the  Court  will  remit  to  repone  the 
defender.  Or  it  may  be  reduced,  at  any  time,  within  the 
period  of  the  long  prescription.  In  the  meantime,  however, 
the  pursuer  is  entitled  to  all  the  privileges  of  a  bona  fide 
possessor,  and  is  not  bound  to  account  for  any  intromissions 
he  may  have  had,  in  virtue  of  his  decree  of  reduction.  The 
defender  may  even  found  on  the  writings,  in  an  action  at  the 
instance  of  the  obtainer  of  the  decree  against  him  ;  and,  on 
the  redaction  being  pleaded,  a  reduction  reductive  may  be 
inddentally  repeated,  and  the  merits  of  the  questions  be- 
tween the  parties  discussed,  Bankt.  iv.  28.  1. ;  Ersk.  iv.  i.  24 ; 
infra,  sects,  xiv.  xv. 

Where  the  action  is  defended,  the  first  object  of  the  de- 
fender will  be,  to  object  to  the  pursuer's  title  by  producing 
a  title  to  exclude  ;*  i,  e.  a  preferable  title  to  that  founded  on 

*  **  The  Lord  Ordinary  grants  certification  against  the  defender  in 
ahseoce  for  not  producing  the  writings  called  for,  in  the  action  of  reduc- 
tion Ubeiled :  reduces  the  said  writings,  and  that  for  not  production,  and 
decerns  and  declares  accordingly,  conform  to  the  conclusions  of  the 
BmI;  (if  there  are  other  conclusions),  and  farther,  finds,  decerns,  and  de- 
cbres,  io  terms  of  the  other  conclusions  of  the  libel,*'  &c. 

'  **  A  title  to  exclude  must  be  sufficient  to  satisfy  the  Court,  that 
tiMogfa  the  writings  under  reduction  were  set  a^ide,  it  could  not  affect  the 
iiibject  in  dispute ;  and  if  the  Court  is  satisfied,  that,  although  those 
vritiDgB  were  set  aside,  yet  the  exclusive  title  is  sufficient  to  preserve  to 
the  defender  the  property  of  the  subject  in  dispute,  they  will  find  that 
tbe  process  cannot  proceed, — because  it  would  be  unjust  to  force  a  de- 
coder to  enter  into  a  litigation  which  must  end  in  nothing." — Tait*8  MS. 
**  Pnicet  of  Reduction.*' 
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by  the  parsucr,  or  to  cast  the  process  on  some  point  of  form. 
In  all  such  cases,  the  defences  must  be  confined  to  these 
points,  without  entering  on  the  merits,  and  they  are  dis- 
cussed, as  already  mentioned,  in  the  first  place.     Where  the 
defender  not  only  disputes  the  title  of  the  pursuer,  but  raises 
a  reduction  of  it,  the  reduction  of  the  title  must  first  be  pro- 
ceeded with,  before  the  defender  can  be  forced  to  satisfy  the 
production;  Hunter  v.  Lady  Forbes,  8  July  1812,  F.  C. ; 
MKenzie  v.  Robertson,  ^c,  11  Feb.  1823,  ii.  S.  203,  (N.  E. 
181).    When  a  defender  is  to  plead  a  title  to  exclude,  he 
must  do  so,  before  taking  a  term  to  satisfy  the  production. 
A  title  to  exclude  may  be  sufficient,  though  it  be  part  of  the 
titles  called  for  to  be  reduced.    This  is  obvious,  otherwise  it 
would  be  easy  to  preyent  the  defender  producing  such  a  title  ; 
Campbell  Y,  DukeofArgyle.  20  Dec.  1765,  v.  Sup.  564;  Aflf. 
Ibid. ;  but  the  mere  production  of  a  charter  and  sasine  is  not 
enough,  unless  it  is  clear  it  has  been  followed  by  forty  years' 
possession ;  for,  unless  the  titles  are  perfectly  unexception- 
able, the  action  of  reduction  must  take  its  ordinary  course, 
and  the  defender  will  have  full  opportunity,  in  the  course  of 
the  action,  to  prove  the  preferable  nature  of  his  title,  if  it  be 
really    preferable ;    Manson- Sinclair    v.   Sinclair,  4  July 
1781,  M.   6725;    Hailes,  873;   Scott  v.   Bruce-Stewart,  1 
July  1779,  M.  13,519.     If  the  title  to  exclude  is  found  to 
be  insufficient,  the  defender  cannot  produce  a  farther  title 
to   exclude;   he  must  then   either  produce  the    writings 
called   for,   or  suffer    decree   of  certification   to  be    pro- 
nounced ;  Bain  v.  Gordon,  7  Feb.  1696,  M.  6719  ;  Semple  v. 
Semple,  14  May  1799 ;  Hume,  493 ;  Stair,  iv.  20.  20.,  and 
iv.  39.  7.  and  Apx.  8.  (3.),  p.  798 ;  Ersk.  iv.  1.  23 ;  Bankt.  iv. 
28.  3.^    But  if  the  title  to  exclude  be  sufficient,  though  it 

^  Mr.  Tait,  nuticing  various  of  the  references  in  the  text,  says,  "  From 
wliich  authorities,  as  well  as  from  practice,  it  would  appear  that  there  can 
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may  be  part  of  the  writs  called  for  to  be  reduced,  the  pur- 
soer  cannot  insiflt  for  a  farther  production,  until  that  produced 
18  reduced ;  Maule  v.  Maule,  31  Jan.  1827,  v.  S.  256,  (N. 
E.238). 

SECT.  IX. — DISCUSSION  ON  THE  MERITS. 

Suppose,  now,  the  discussion  is  to  take  place  on  the 
merits,  either  on  account  of  the  defender  having  no  other 
defence,  or  from  its  being  repelled.  In  the  first  case,  no 
defences  will  be  lodged  at  the  first  calling,  but  the  defender 
will  prepare  an  inventory*  of  the  writs  called  for,  if  in  his 
possession,  and  he  be  willing  to  proceed,  and,  after  having  paid 
the  fee  fond  dues,  lodge  it  along  with  the  writs,  in  the  hands 
of  the  clerk.  The  Lord  Ordinary  will  then  order  defences 
on  the  merits  to  be  lodged  by  a  specified  day.*  But  if  the 
writs  be  not  lodged,  the  defender  must  take  a  day  to  satisfy 
the  production ;  1672,  c.  16,  (c.  40,  §  25.  ReguL  of  Judi- 
eatoriea,  Th.  Ed.  viii.  80).^  The  time  allowed  is  in  general 
ten  days.  On  the  elapse  of  this  period,  the  case  is  enrolled, 
and  if  the  writings  be  still  withheld,  decree  of  certification 
watra  non  producta  will  be  obtained.  Where  only  a  par- 
tial production  is  made,  decree  of  certification  will  be 
pronounced  against  those   not  produced,^  if  the   pursuer 

be  only  one  production  to  exclude  :  and  if  that  production  is  b^  interlocu- 
tor found  insufficient,  there  can  be  no  other.  But  until  an  interlocutor  to 
tkkt  effect  \&  pronounced,  the  production  may  be  augmented  at  pleasure.** 
—Tait's  MS.  uhi  supra. 

^  **  InTcntory  of  writings  produced  by  the  defender  C.  D.,  to  satisfy  the 
production,  in  action  of  reduction  against  him  at  the  instance  of  A.  B.*' 

'  *^  In  respect  the  defender  has  satisfied  the  production  of  writings 
caQed  for,  appoints  defences  in  the  merits  to  be  lodged,  within  days.** 

'  ^  The  Lord  Ordinary  assigns  the  next  days  to  the  defender  to 

tttisfy  the  production  of  the  writings  called  for  in  the  reduction  libelled ;" 
^or  **  appoints  the  defender  to  satisfy  the  production  within  days.** 

*  ^*  in  respect  the  defender  has  satisfied  the  production  in  part,  appoints 
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insist  for  it,  but  not  otherwise ;  Dick  v.  Farquharson^  15 
May  1805,  M.  Apx.  Process^  No.  6.*  Certification  will  only 
be  pronounced  against  the  writs  specially  called  for,  eupra, 
p.  624.  After  the  defender  appears,  and  takes  a  term  to 
satisfy  the  production,  whether  defences  have  been  lodged 
or  not,  the  decree  is  inforo,  and  therefore  can  only  be 
opened  up  by  presenting  a  reclaiming  note  to  the  Inner 
house  within  twenty-one  days,  accompanied  in  general  with 
the  papers,  and  on  payment  of  expenses. 

The  defender  is  of  course  entitled  to  a  diligence  to  re- 
cover papers  to  support  his  title  to  exclude,  or  to  get  access 
to  the  papers  called  for;  and  if  the  pursuer  suspect  the 
defender  has  any  wish  to  create  delay,  he  ought  to  move» 
when  the  term  is  appointed,  that  letters  of  first  and  second 
diligence  be  granted  to  the  defender.  **  A  diligence  at  the 
pursuer's  instance  cannot  be  granted  against  the  defender 
(but  may  at  the  defender's  instance  against  the  pursuer) ; 
for  if  the  defender  refuse  to  satisfy  the  production,  the  pur- 
suer's only  remedy  is  either  to  do  it  himself,  or  take  decreet 
of  certification  contra  rum  proditcta ;"  Tait's  MS.  ubi  supra. 

SECT.  X. SATISFYING  PRODUCTION. 

The  general  rule  is,  that  the  defender  must  produce  the 
papers  called  for.  But  it  may  be  remarked,  that  as  the 
decree   of   certification  proceeds  on  the  ground,   that  the 

him  to  lodge  defences  within  days,  and  quoad  ultra  grants 

certification  against  the  defender  for  not  producing  the  writings  called 
for." 

^  "  Where  more  writs  are  called  for  than  what  are  produced,  tlie  Or- 
dinary, at  the  same  time  he  makes  avizandum  (i.  e,  to  the  Inner  house» 
according  to  the  form  then  in  use)  with  those  produced,  will  grant  certi- 
fication  contra  nan  producta^  and  reduce  them  for  not  production.  And 
this  ought  to  be  done,  and  the  omitting  to  have  it  done  may  occasion  con- 
fusion in  the  after  procedure,  as  of  late  has  occurred  in  Kveral  instances.** 
—Tail's  MS.  "  Proces  of  Reduction." 
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party  purposely  withholds  the  writings  to  defeat  the  proof 
of  the  grounds  of  reduction,  a  defender  cannot  be  forced  to 
produce  writings  which  were  never  in  his  possession ;  nor 
will  decree  of  certification  be  pronounced,  on  account  of  his 
ioability  to  produce  them,  provided  such  inability  has  not 
arisen  from  the  act  of  the  defender,  or  of  those  he  repre- 
flents ;  E.  of  Buchan  v.  Campbell,  §-c.,  4  Mar.  1756,  M.  6676; 
Elder  v.  Smith,  27  May  1829,  vii.  S.  656.  Where  the  writ- 
ings are  already  in  publica  custodia,  in  the  custody  of  the 
Court  itself,  all  that  the  defender  can  be  called  on  to  do,  is 
to  lodgQ  a  note  of  the  dates  of  the  decrees,  or  of  recording 
the  deeds,  as  "  they  are  understood  to  be  in  manibus  curice,^* 
Taifs  MS.  "  Proces  of  Reduction;''  Ersk.  iv.  1.  22;  Bankt.  i, 
10.215;  Saline' 8  Children  v.  Callendar,  Mar.  1684,  M.  6675; 
Law  v.  Hume,  Mar.  1683,  ii.  Sup.  44;  Colvil  v.  Haly,  Jan. 
1687,  ii.  Sup.  100.  If  the  defender  bo  not  in  possession  of 
eitracts,  it  would  appear  that  he  cannot  be  called  on  to 
procure  them  at  his  own  expense,  Law  v.  Hume,  supra; 
Learmont  v.  Lord  Amiston,  ^c,  23  Dec.  1698,  M.  13,514  ; 
Auehinmoulie  v.  Hope,  §-c.,  17  Dec.  1713,  M.  13,517.  The 
same  rule  holds  in  the  case  of  a  decreet  of  an  inferior 
court,  where  the  defender  takes  nothing  under  the  decree  ; 
Clark  V.  H'atson,  S^c,  24  Feb.  1804,  M.  12,216.  If  the 
defender  is  in  possession  of  extracts  of  deeds  or  decreets, 
he  will  be  ordered  to  produce  them,  without  putting  the 
pursuer  to  the  expense  of  new  ones,  Muir  v.  Miller,  24  Jan. 
1717,  M.  13,518 ;  Tait's  MS.  ubi  supra.  As  the  defender 
cannot  be  called  on  to  produce  extracts  even  of  deeds  re- 
corded in  the  books  of  Session,  unless  they  are  in  his  posses- 
aon,  if  he  do  produce  an  extract,  it  is  sufficient  to  satisfy  the 
production  even  in  actions  of  reduction  improbation.  Lady 

Kirkness  v. ,  (2d  case),  Nov.  1676,  iii.  Sup.  110;  Bankt. 

i  10.  215.    But  the  deed  itself,  or  something  legally  equi- 
valent, must  be  in  the  field,  before  the  reduction  can  pro- 
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coed ;  although,  of  consent,  a  copy  might  now  be  held  suffi- 
cient to  satisfy  the  production,  contrary  to  the  older  practice  ; 
Tait'sMS.  ubimpra,  referring  to  Dirl.  118,  and  Hamilton  v. 
Lord  Belhaven,  14  Dec.  1667,  M.  9150.  When  the  deed  has 
not  been  recorded  by  the  defender,  till  after  the  intenting  of 
the  action,  he  must  produce  the  original,  if  it  be  an  action  of 
reduction  improbation,  Ker  v.  Scott,  18  July  1628,  M.  6689, 22 
June  1670 ;  ii.  Sup.  473 ;  but  in  a  simple  reduction,  an  ex- 
tract, even  in  this  case,  is  sufficient;  A.  v.  B.  13  Feb.  1627,  M. 
13,497.  Where  the  original  writs  are  required,  it  is  the  busi- 
ness of  the  pursuer  to  make  the  necessary  application  to  the 
Court  to  have  them  transmitted  ;  but  in  a  simple  reduction, 
such  an  application  will  not  be  granted,  at  the  outset  of  the 
cause,  as  extracts  are  sufficient  to  satisfy  the  production,  leav- 
ing the  parties  afterwards  to  apply  if  the  principals  are  re- 
quired, Ramsay  v.  Bleis,  29  June  1670,  ii.  Sup.  488  ;  Alisons, 
Fetrs.  6  Mar.  1829,  vii.  S.  552 ;  see  Gaywood,  Petr.y  17  Jan. 
1828,  vi.  S.  363.  Where  deeds  are  recorded  in  the  books  of 
Session,  care  must  be  taken  to  lodge  a  note  of  the  date  of  re- 
cording tempestivey  for  if  the  defender  take  a  term  to  satisfy 
the  production,  he  will  probably  be  obliged  to  produce  the 
originals,  Ker,  supra,  22  June  1670,  ii.  Sup.  473;  Monro  v. 
Gordon,  11  Jan.  1681,  M.  6700.  The  rule,  however,  is  diffe- 
rent  when  the  writ  is  recorded  in  the  books  of  an  inferior  court, 
for  in  that  case,  an  extract  does  not  satisfy  the  production ; 
and  unless  the  defender  produce  the  original,  decree  of  certifi- 
cation will  pass,  even  although  it  can  be  shewn  the  original 
has  perished  in  the  hands  of  the  keeper  of  the  record  by  a 
damnum  fatale,  Baine  v.  Balfour,  17  Dec.  1668,  M.  6693 ; 
Hay  V.  Jameson,  15  June  1671,  ibid;  but  in  special 
cases,  certification  may  be  stopped,  even  though  the  ori- 
ginals be  not  produced.  It  is  only  where  writs  are  regis- 
tered in  the  books  of  Session  that  an  extract  or  note  of  the 
date  of  recording  will  satisfy  the  production.  The  register,  for 
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eiample,  of  the  Great  Seali  or  of  the  Chancery,  has  no  such 
privilege ;  and  the  pursuer  is  not  bound  to  produce  original 
writs  though  extant  there,  E,  Nithsdale  v.  L.  Westraw,  29 
Feb.  1628,  M.  6192  and  6689;  i.  Sup.  250;  Ker  v.  Scot,  12 
Feb.  1628,  M.  13,498 ;  the  King  v.  E.  of  Strathem,  20  Mar. 
1633,  M.  6690.*    And  in  a  reduction  of  a  probative  writ,  the 
original  must  be  produced,  though  registered  in  the  record  of 
probative  writs,  forthe  originals  are  not  retained  at  the  record, 
but  given  back  to  the  party ;  Farquhar  v.  Lymi,  3  Dec.  1661, 
M.  6692.*    By  the  act  1581,  c.  119,  (c.  24,  Th.  Ed.  iii.  223),  it 
18  enacted  that  when  interdictions  or  inhibitions  are  attempted 
to  be  improved,  the  party  interested  to  support  them  must 
produce  the  originals ;  yet  in  some  cases  extracts  from  the 
record  have  been  sustained,  Douglas  v.  Ferguson  and  Crans- 
ton,  5  Mar.  1613,  M.  6688 ;  Gordon  v.  Forbes,  13  Feb.  1679, 
M.  6700;  Erskine  v.  Benton,  21  Mar.  1632,  M.  6689,  i.  Sup. 
191 ;  but  in  other  cases,  it  was  held  necessary  to  produce 
the  prindpals.  Lady  Borthwick  v.  Laird  of  Gallasfieills,  18 
Mar.  1635,  i.  Sup.  90 ;  and  this  last  case  would  now  probably 
be  followed  as  a  precedent ;  Stair,  iv.  20.  21. 

Not  only  decrees  of  the  Court  of  Session  in  foro,  under 
certain  limitations,  (Ersk.  iv.  3.  8),  may  be  called  for,  but 
the  grounds  of  debt  on  which  they  proceed ;  and  that  at 
any  time  within  the  long  prescription,  and  even  beyond  it, 

'  In  a  process  of  Reduction  and  Improbation,  where  actual  forgery  is 
iKJt  objected,  the  only  thing  which  stops  certification  is  production  either 
of  the  deed  itself,  or  an  extract  from  the  books  of  Session,  or  a  conde- 
eeeodence  where  it  is  registered  in  said  books,  or  a  decreet  of  proving 
rf  the  tenor.  An  extract  from  any  other  register  will  not,  except  by 
ipedal  Act  of  Parliament,  of  which  see  an  instance,  8  Geo.  I.  c.  28/' 
0721),  (An  Act  for  supplying  the  Records  of  the  Commissary  Court  of 
Aberdeen,  burnt  or  lost  in  the  late  fire  there).  **  If  falsehood  be  objected, 
the  principal  must  be  produced,  and  if  it  is  registered,  the  defender  luust 
Hi'ly  for  an  order  of  Court  to  transmit  the  principal  to  the  clerk  to  the 
proceM,  Dirl.  285,  Dunmure  v.  Lutfoot,  80  June  1675,  (M.  6<)99).'* 
Tiit*s  MS.  ubi  sftpra. 
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Chalmers  v.  Olipliant,  5  Mar.  1766,  M.  6178.  The  warrants 
of  a  decree,  again,  cannot  be  called  for  after  twenty  years ; 
but  it  has  been  held,  not  very  consistently  with  some  of  the 
decisions  already  quoted,  that  the  defender  must  produce 
the  warrants,  though  in  publica  custodia,  Home  v.  Home, 
7  July  1702,  M.  6706 ;  St.  iv.  20.  21.  Among  warrants  aro 
included  the  various  steps  of  process  which  remain  in  the 
clerk's  hands,  M.  Grounds  and  Warrants.  But  a  party  is 
not  obliged  to  produce  warrants  after  twenty  years,  whether 
they  be  extant  or  not. 

It  is  a  question  which  has  sometimes  been  agitated,  whe- 
ther a  decree  of  proving  the  tenor  would  satisfy  the  produc- 
tion in  a  reduction.  Now,  it  was  not  unusual  in  our  older 
practice,  to  allow  actions  of  proving  the  tenor  to  be  repeated 
incidenter,  to  stop  certification,  Boffle  v.  Anderson,  Jan.  1683, 
M.  6192,  &c. ;  Bankt.  iv.  29.  8.  This  could  only  be  per- 
mitted, on  the  assumption  that  such  decree  would  satisfy  the 
production ;  and  it  is  clear,  that  if  a  decree  of  proving  the 
tenor  have  been  obtained  in  foro  in  an  action  against  the 
pursuer  of  the  reduction,  that  such  a  decree  is  sufficient. 
Marquis  Y.  Marquis,  5c,  1  June  1822,  i.  S.  450,  (N.  E.  418). 
But  if  it  have  been  obtained  in  absence  of  the  pursuer,  or  if 
he  have  not  even  been  cited,  it  would  appear  more  doubtful ; 
Dirlt.  Doubts,  Tenor;  Mein  v.  Dunse,  12  June  1701,  M. 
2742 ;  Hill  v.  Cutkbertson  and  Gardner,  30  Nov.  1692,  iv. 
Sup.  11 ;  Craw  and  Shiells  v.  Brown,  10  Feb.  1698,  iv.  Sup. 
401 ;  Broomlmll  v.  Marquis  of  Dunglas  and  E.  of  Lauder- 
dale, 1  Feb.  1666,  M.  14,028.^ 

^  "  As  to  the  effect  of  a  decre.*  of  proving  of  the  tenor,  where  actual 
forgery  is  objected,  see  Fount.  10  Feb.  1698,  Craw,  (text),  and  Dirl. 
Doubt«,  p.  203,  (text).  •  *  If  the  principal  i«  lost,  the  way  to  make  it 
up  is  by  a  process  of  proving  of  the  tenor,  in  which  case  the  Ordinary  will 
stop  extracting  the  act  in  the  iiuprobation  until  that  process  is  determined. 
As  to  thi.s,  the  Lords  seem  to  have  made  a  distinction  between  a  process  of 
proving  the  tenor,  where  the" writ  is  to  be  made  the  ground  of  a  future 
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In  some  cases,  it  may  happen  that  it  is  impossible  to  pro- 
dace  any  writ  to  satisfy  the  production.  Thus,  suppose  the  ob. 
ject  of  the  action  to  be  to  set  aside  a  sale  of  moveables,  which 
has  been  carried  through  verbally,  or  a  delivery  of  move- 
ables, or  of  a  bill,  in  security  of  a  prior  debt,  or  of  the  in- 
dorsation of  a  bill  which  has  been  delivered  to  a  person 
abroad ;  in  all  these  cases,  it  is  sufScient  to  lodge  an  inven- 
tory to  satisfy  the  production,  containing  a  short  narrative 
of  the  transaction  to  be  set  aside,  or  a  description  of  the 
bill,  &c.,  the  transaction  regarding  which  is  challenged  ;  Bev. 
396.    See  injra,  p.  642. 

In  Sinclair  or  McDonald,  S^,  v.  Broum,  Spc,  3  Mar.  1835, 
xiii.  S.  594,  a  decree  of  reduction  improbation  was  held  in 
absence,  though  the  production  had  been  satisfied,  seeing 
no  defences  were  lodged,  no  discussion  took  place,  and  no 
fiuther  appearance  was  made. 

When  the  reduction  is  of  a  service,  the  question  under 
tlie  former  mode  of  procedure  in  services,  which  were  often 
carried  through  ex  parte,  was  held  to  be,  not  whether  the 
jury  did  right,  but  whether  the  party  served  was  really  heir; 
and  therefore  the  defender  was  allowed  to  lead  farther  evi- 
dence to  support  his  service,  Cochrane  v.  Ramsay,  17  Dec. 
1824,  iii.  S.  411,  (N.  E.  288) ;  Officers  of  State  v.  Alex- 
<mder,  4  July  1835,  xiii.  S.  1044. 

By  the  late  statute  10  and  11  Vict.  c.  47,  (25  June  1847), 
i  19,  it  is  enacted,  ''  that  in  every  case  in  which  a  process  of 
reduction  of  any  decree  of  service,  shall  be  brought  before 
the  Court  of  Session,  it  shall  be  competent  to  the  said  court, 

action  and  porsuit, — and  a  tenor  craved  only  to  prevent  certification  in  a 
prcfomptiye  falsehood.  In  this  last  case  thej  have  relaxed,  and  though 
the  whole  tenor  should  not  be  proven,  will  find  what  is  proven  sufficient 
to  exclude  that  certification,  and  to  assoilzie  from  the  reduction. — Fount. 
21  Not.  1707,  Waddell,  (M.  1 2,595 )."-Taits  MS.  "  Proces  of  Re- 
dietioD  and  Improbation." 
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if  it  shall  appear  necessary  for  the  right  determination  of  the 
case,  either  to  allow  further  or  additional  evidence  to  be 
taken  in  such  manner  as  may  appear  proper,  or  to  appoint 
the  case,  or  special  issues  therein,  to  be  tried  by  a  jury;  and 
such  jury  trial  shall  proceed  in  the  same  manner,  and  to  the 
like  effect,  and  with  all  and  the  like  remedies  as  are  before 
provided  in  regard  to  jury  trials  under  notes  of  advocation, 
(supra,  p.  455),  and  such  judgment  shall  be  pronounced  in 
the  said  process  as  shall  be  just;  provided  always  that 
wherever  the  judgment  of  the  sheriflF  brought  under  reduc- 
tion has  proceeded  on  competing  petitions  conjoined  as 
aforesaid,  and  the  Court  of  Session  shall  determine  that  a 
different  person  should  be  served  from  the  person  preferred 
by  the  sheriff*,  a  remit  shall  be  made  to  the  sheriff^  with  in- 
structions to  pronounce  a  decree  serving  the  said  person  in 
terms  of  this  act,  which  decree  may  be  thereafter  recorded, 
and  an  extract  thereof  given  out  in  manner,  and  to  the  effect 
before  provided ;  and  in  any  case  of  reduction  of  a  service,  the 
judgment  shall  be  conclusive,  as  between  the  parties  to  the 
suit,  against  the  party  whose  service  is  reduced,  and  shall 
have  the  same  effect,  as  if  the  action  had  contained  a  conclu- 
sion of  declarator  that  the  party  served  was  not  entitled  to 
be  served  in  the  character  claimed,  and  judgment  had  been 
pronounced  in  terms  of  that  conclusion."  The  act  farther 
declares,  §  9,  that  decree  of  service  shall  not  be  question- 
able or  reducible  upon  the  ground  of  omission,  or  inaccuracy 
in  the  observance  by  any  officer  or  official  person  of  any  of  , 
the  forms  or  proceedings  prescribed  in  the  statute  itself,  or 
relative  act  of  sederunt. 

Reduction  is  the  only  mode  by  which  decrees  of  service, 
when  recorded  and  extracted,  can  be  set  aside ;  Ibid.  §  13. 
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8BCT.  XI. — PROCBDURB  IN  ACTIONS  OF  RBDUUCTION 
IMPROBATION. 

We  shall  now  proceed  to  conjsdder  actions  of  reduction  im- 
probation.    As  the  conclusions  of  the  summons  are  of  a  penal 
nature,  the  Lord  Advocate's  concurrence  must  bo  obtained, 
though  conclusions  of  simple  reduction  in  the  summons  were 
only  insisted  in :  Hamilton  v.  Morison  and  Campbell,  27  Nov. 
184T,  X.  D.  165.     The  concurrence  was  held  necessary,  even 
where  the  decree  to  be  reduced  had  been  obtained  at  the  Ad- 
vocate's instance,  and  where  his  Lordship  was  defender  in  the 
cause;  BaillieY.  Silvertmhill,  31  Jan.  1621,  M.  6616.   And  ho 
cannot  withdraw  his  concurrence ;  Craigievar  v.  His  Vassals, 
15  July  1629,  M.  6629 ;  see  farther,  supra,  P.  ii.  1.  20.    The 
Lord  Advocate  cannot  refuse  to  grant  his  concurrence  to  a 
gammons  of  reduction  improbation ;  and  it  does  not  prevent 
him  appearing  for  his  Majesty,  and  defending  the  action,  when- 
ever he  is  commanded  to  do  so.  Ibid. ;  A.  S.  31  Jan.  1633. 
The  summons  must  farther  proceed  on  a  bill. 
It  sets  out  with  the  Will  authorizing  a  messenger  to  cite 
the  defender  to  appear  in  court  to  answer  at  the  instance  of 
the  pursuer,  (whose  title  to  pursue  is  then  set  forth),  and  of 
the  Lord  Advocate,  bringing  with  him   the   deeds  to  be 
reduced,  which  ought  to  be  accurately  specified ;  and  then 
a  demand  is  made  for  a  general  production  of  all  writs 
and  titles  affecting  the  lands  granted  in  favour  of  the  de- 
fender, &c.     The  summons  subsumes  that  the  writs  should 
be  reduced,   and   declared    to   be   of  no  force,  and  also 
as  false,  and  forged,  and  iraproven,  and  the  forgers,  and 
users  thereof  punished.     Then   the   reasons  of  reduction 
are   set  forth,   and   the    conclusions    are    similar    to    the 
gubeumption;  that  the  rights  being  reduced,  it  should  be 
found  and  declared,  that  the  pursuer  has  the  only  good 
and  undoubted  title  to  the  subjects;  and  then  generally 
follow  conclusions  for  payment  of  the  rents,  of  removing,  or 
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of  count  and  reckoning  for  intromissions,  and  for  expenses  of 
process,  &c.  (Jur.  Styles,  iii.  252).  The  word  *'  improves," 
or  **  improven,"  is  held  to  distinguish  the  style  of  a  summons 
and  decree  of  reduction  improbation,  from  that  of  a  simple 
reduction;  Garden  v.  E.  of  Aboyne,  24  July  1733,  M.  6676 ; 
Balfour  v.  Robertson,  2  Feb.  1839,  i.  D.  458. 

As  to  the  effect  of  the  general  clause,  calling  for  produc- 
tion of  other  writings  than  those  particularly  specified,  deci- 
sions have  differed.  In  some  cases,  it  has  been  Sustained  as 
sufficient  to  entitle  the  party  to  obtain  decree  of  certification 
generally :  Lesly  v.  Lealy^A  July  1627,  M.  6663 ;  E.  of  Wig- 
ton  V.  E,  of  CassiUiSy  5  Mar.  1630,  Ibid.  But,  in  other  cases, 
it  has  been  held,  that  the  defender  was  not  obliged  to  produce 
any  writs  but  those  which  were  specially  called  for ;  Earl  of 
Airly  v.  Laird  ofPitliver,  Nov.  1687,  M.  6666,  and  Kitu^'s 
Advocate  v.  M.  of  Montrose^  19  Jan.  1698,  Ibid.  Stair,  iv. 
20.  14.  In  a  summons  of  reduction  improbation,  combined 
with  a  declarator  of  non-entry,  the  clause  is  usually  quite 
general,  (Jur.  Styles,  iii.  255). 

The  form  of  procedure  in  a  reduction  improbation  is  the 
same  as  in  a  simple  reduction,  where  a  title  to  exclude  ob- 
jections to  the  title,  or  a  no-process  is  pleaded.  But  when  the 
defender  is  absent,  decree  of  certification,  contra  nan  pro- 
ducta,  is  not  at  once  pronounced.  The  Lord  Ordinary  conti- 
nues the  cause  for  a  week,  and  appoints  it  to  bo  again  enrol- 
led.* If  the  defender  be  still  absent,  decree  of  certification, 
contra  non  producta,  will  be  pronounced  ;•  Regulations  con- 
cerning Session,  2  Nov.  1695,  A.  S.  209  ;  Alex.  Abridg.  Apx. 
134 ;  but  this  decree  must  not  be  extracted  for  four  weeks. 


^  In  practice  decree  in  absence  is  often  pronounced  at  once. 

'  **  Grants  certification  against  the  defender  for  not  producing  the  writ- 
ings called  for  in  the  action  of  reduction  libelled :  Reduces  and  improves 
the  same,  and  that  for  not  production,  and  decerns  ;  (if  there  are  other 
conclusions),  and  farther  decerns  and  declares,  conform  to  the  other  con- 
clusions of  the  libel,"  &c. 
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Ibid}    The  reason  for  this  caution  was,  that  formerly  it  was 
Yery  difficult  to  set  aside  such  a  decree  even  in  absence ;  for 
a  decree  of  simple  reduction,  in  /oro,  has  been  said  to  be 
more  easily  reduced,  than  one  of  certification  in  a  reduction 
improbation  in  absence,  and  Lord  Stair,  iv.  20.  6,  adds,  that 
he  never  knew  more  than  one  instance  of  such  a  decree  be- 
ing reduced.   But  such  strictness  would  not  now  be  observed ; 
More,  ccclxxvii.     See  Sinclair  or  M'Donald^  Spc.  v.  Brown, 
^c.  CampbelTs  Trs.,  3  Mar.  1835,  xiii.  S.  594;   17  July 
1835,  ii.  S.  and  M'L.  103 ;  9  Mar.  1837,  xv.  S.  770.     If 
the  defender  appear,  and  do  not  plead  a  title  to  exclude, 
objections  to  the  pursuer's  title,  &c.,  and  the  writs  called  for 
are  snch  as  he  must  produce,  he  will  either  produce  them, 
or  take  a  term  for  this  purpose.*  On  the  elapse  of  this  term, 
if  the  writs  are  still  not  produced,  a  second  is  assigned, 
1672,  c.  16,  (c.  40  ;  Regul^-  of  Judicatories,  Th.  Ed.  viii.  80), 
5  25.'    On  the  elapse  of  the  second  term,  an  order  will  bo 
pronounced  by  the  Lord  Ordinary  to  produce  the  writings 
within  ten  days  after  ;♦  A.  S.  1  Jan.  1709.     It  was  formerly 
the  practice  for  the  Lord  Ordinary  to  pronounce  acts  for 
fiiBt  and  second  terms ;  but  they  were  ordered  to  be  discon- 
tinued by  50  Geo.  III.  c.  112,  (20  June  1810),  §  9.     If  the 
irritings  be  still  not  produced,  decree  of  certification  will  bo 
pronounced,  which  must  not  be  extracted  for  four  weeks.* 
This  decree,  it  wDl  be  observed,  is  a  decree  in  Joro ;  and 
when  it  has  once  become  final,  it  will  be  very  difficult,  indeed 

^  This  last  regulation  is  not  observed  in  practice. 

»  **  Ordains  the  defender  to  satisfy  the  production  of  the  writings  called 
far  ID  the  action  of  reduction  improbation  libelled,  and  assigns  the 
daj  of  for  that  purpose.** 

■  The  former  interlocutor  is  repeated  with  the  addition,  "  and  this  for 
the  second  term." 

*  "  Ordains  the  defender,  within  ten  days,  to  satisfy  the  production 
in  the  action  of  reduction  improbation  libelled,  and  that  for  the  third 
term." 

2t 
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nearly  impossible,  to  get  it  opened  up ;  Glendinning  v.  Gor- 
don, 5  Jan.  1699,  M.  6744,  and  other  cases.  Ibid,  See 
Sinclair  or  McDonald,  Spc.  v.  Broum,  Sfc^  supra.  The  de- 
fender may,  however,  reclaim  to  the  Inner  house  within 
twenty-one  days  of  the  date  of  the  interlocutor  of  certifica- 
tion ;  and  if  his  note  be  accompanied  with  the  writs  called  for, 
he  will  be  reponed  on  payment  of  expenses,  as  in  other  cases 
of  judgment  by  default.  The  rules  regarding  the  satisfying 
of  the  production  have  been  already  considered,  in  treating 
of  the  action  of  simple  reduction,  (jsupra^  p.  632,  &c.).  (It 
'  may  be  here  added,  that  in  both  classes  of  reductions,  where 
the  defender  does  not  appear,  it  may  be  often  expedient  for 
the  pursuer  to  satisfy  the  production  himself,  and  lead  a 
proof  in  support  of  his  libel,  in  case  a  reduction  reductive 
may  be  attempted).  If  the  production  be  satisfied,  or  satisfied 
in  part  only,  the  cause  will  proceed  as  in  an  action  of  simple 
reduction,  if  the  allegation  of  falsehood  or  forgery  be  libelled 
merely  fictione  juris^  and  not  meant  to  be  insisted  iiu 

SECT.  XII.— WHEN  FORGERY  IS  PLEADED. 

But  if  forgery  or  falsehood  form  the  chief  or  only  ground 
of  reduction,  then  there  is  another  peculiarity  which  dis- 
tinguishes the  action  we  are  now  considering;  for,  in  order  to 
shorten  the  course  of  investigation  regarding  the  authenti- 
city of  the  writing  challenged,  the  pursuer  is  entitled  to  com- 
pel the  defender  to  declare  in  judgment,  whether  he  abides 
by  the  writing  foimded  on,  as  a  true  and  genuine  deed.*  If 
he  refuse  to  abide  by  it,  decree  of  certification  is  pronounced 
against  the  deed,  notwithstanding  its  production,  Ersk.  iv.  4. 
69 ;  Henderson  v.  Henderson,  20  June  1672,  M.  6756 ;  Grani 
V.  Grant,  10  June  1675,  M.  6766.     A  party,  however,  can- 

^  *^  The  Lord  Ordinary  appoints  the  defender  to  appear  and  abide  by 
the  which  b  alleged  to  be  false,  forged  and  fabricated,  aa 

true  and  genuine,  sub  periculo  falsi,** 
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not  escape  the  pmushment  of  forgery,  if  he  have  once  used 
a  deed  he  has  forged,  bj  producing  it  in  judgment,  and 
pleading  on  it,  bj  way  of  claim  or  defence,  although  he  may 
decline  to  abide  by  it  when  called  on,  1621,  c.  22,  (Th.  Ed. 
iT.  624) ;  Ersk.  iv.  4.  69 ;  i.  Hume,  Com.  151 ;  and  although 
a  pnrBoer  have  got  decree  of  certification  because  the  deed 
has  not  been  produced,  he  may  still  proceed  to  bring  evi- 
dimce  of  the  forgery,  D.  of  Roxburgh  v.  Chatto,  6  Feb.  1753, 
M.  3444 ;  contrary  to  the  older  case  of  Lady  Towie  v.  Bar- 
dag,  9  Not.  1669,  M.  16,669.  If  the  party  abide  by  the 
deed,  it  roust  be  9ub  perictdo  falsi,  on  the  hazard  of  the  party 
incurring  the  punishment  of  forgery,  if  it  shall  turn  out  that 
the  deed  has  been  forged,  although  no  evidence  be  brought 
that  he  knew  the  deed  to  be  false,  Ersk.  iv.  4.  69 ;  Bankt.  i. 
10-  224.  Where  the  defender  is  to  abide,  he  ought  regularly 
to  appear  in  person  in  court  for  the  purpose ;  yet  in  pecu- 
liar cases,  where  the  party  cannot  attend  from  his  great  age, 
or  from  his  absence  in  another  country,  a  commission  will  be 
granted  to  take  his  declaration,  A.  v.  B.,  14  Dec.  1676,  M. 
6761.  A  factor  for  an  Englishman  was  obliged  to  abide  by, 
or  to  produce  his  constituent  to  abide  by  the  deed,  Caldwell 
T.  Blair,  8  Nov.  1683,  M.  6765 ;  Hill  v.  Murray,  10  Dec. 
1701,  IV.  Sup.  511.*  On  account  of  the  serious  consequences 
iriiidi  may  arise  to  the  defender  if  the  deed  abidden  by  prove 
aCngery,  many  attempts  have  been  made  to  avoid  abiding  by 
nnplyy  by  abiding  qualificate,  under  certain  explanations  to 
that  the  deed  came  fairly  into  his  possession.  And  in 
'  <^der  practice,  it  was  not  unusual  to  allow  heirs,  sin- 
gnlar  mceessors,  or  assignees,  to  abide  under  qualifications. 
But  as  this  practice  was  thought  to  give  encouragement  to 


*  "  On  report  of  Lord  Covingrton,  where  the  person  to  abide  by  was  an 
•Id  infirm  woman,  the  Lords  granted  commission  to  receive  it,  21  Feb. 

I7T8,  Adam  r "    Taifs  MS.  "  Proces  of  Reduction  and  Impro- 

teioD.** 
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forgery,  the  rale  afterwards  adopted  was,  that  some  one 
mast  abide  simply,  and  if  this  was  done,  others  might  abide 
under  qualification.     Thus,  if  a  messenger's  execution  be 
challenged,  and  the  messenger  abide  by  it  simply,  the  user 
may  abide  by  it  qualijlcate,  i.  e.  may  add,  that  he  got  it  as  a 
genuine  execution  ;  and  though  it  turn  out  to  be  a  forgery, 
the  user  will  not  be  punishable,  unless  it  can  be  proved 
he  was  accessory  to  the  crime.     The  same  course  may  be 
followed  where  a  bond  which  has  been  assigned  is  chal- 
lenged ;  if  the  cedent  abide  simply,  the  assignee  may  abide 
qtuilificate.    But  if  the  messenger,  cedent,  &c.,  will  not 
abide  simply,  the  user  or  cedent  must  do  so,  or  allow 
certification  to  pass,  although  it  may  be  very  improbable 
that  the  user  could  have  been  accessory  to  the  original 
forgery  ;  for  by  the  using  it,  after  it  is  challenged,  he  be- 
comes equally  guilty,  Blair  v.  M'DcmcUl,  30  July  1713,  M. 
6771 ;  Russell  v.  Adie,  31  Jan.  1739,  M.  6772 ;  Bankt.  i.  10. 
214.     In  particular  cases,  however,  an  assignee  or  indorsee 
will  be  allowed  to  abide  qualificatey  though  there  is  no  party 
who  abides  simply.     Thus,  a  bank  agent,  against  whom  an 
action  of  reduction  of  certain  bills  as  forged  was  raised,  was 
allowed  to  abide  by  qtialificatey  Faterson  v.  Montrose  Bank 
and  Rickard,  8  July  1828,  vi.  S.  1098.     (See  infra,  p.  647, 
note). 

Abiding  by  qualificate  has  therefore  in  a  great  measure 
gone  into  desuetude ;  for,  if  it  were  allowed,  a  forger  might 
be  secured  from  punishment,  because  the  fact  or  qualification 
condescended  on  might  be  proved  to  be  true,  and  the  effect 
of  the  abiding  by  thus  destroyed,  though  the  party  might  be 
really  guilty.  The  party,  however,  when  he  abides  simply, 
may  protest  that,  notwithstanding  his  abiding  by  the  deed 
as  a  true  one,  he  shall  be  at  liberty  to  prove  the  various 
facts  and  circumstances  which  may  shew  how  the  deed, 
which  he  believed  to  be  true,  came  into  his  hands  ;  and  in 
that  case,  although  the  deed  should  be  forged,  yet  if  the 
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&cte  stated  wero  true,  and  such  as  freed  him  from  all  acces- 
lion  to  the  forgery,  the  abider  by  will  not  be  liable  to  punish- 
ment, either  as  a  forger  or  user  of  a  forged  deed,  Robertson 
T.  Aliaansy  7  Dec.  1743,  M.  6774.  "  The  difference  between 
the  two  seems  to  be,  that  a  simple  abiding  by  continues  the 
party  under  apprehension  of  the  fatal  consequences,  in  case 
die  deed  be  improven,  and  he  do  not  prove  the  allegations 
in  his  protest,  from  which  the  admitting  it  qualified  relieves 
Um,  he  being  then  in  no  danger  from  using  the  deed,  and 
abiding  by  the  verity  of  it,  unless  his  own  accession  to  fabri- 
cating the  same  be  proved ;"  Bankt.  iv.  28.  7.  If  the  deed 
torn  out  a  forgery,  therefore,  the  user  may  find  himself  in 
an  awkward  predicament ;  for  if  he  fail  to  make  out  the 
circamstances  stated  in  his  protest,  he  will  be  in  danger  of 
bring  forthwith  proceeded  against  as  a  forger.  Gray  v. 
Robertson,  14  July  1680,  M.  6763.  After  the  party  has 
ibidden  by  a  deed  simply,  as  he  perils  himself  on  its  authen- 
tidty,  or,  at  least,  undertakes  to  prove  he  is  free  from  blame, 
he  cannot  be  asked  how  the  deed  came  into  his  possession  ; 
Edgar  y.  Cameffie,  13  Nov.  1694,  iv.  Sup.  211. 

When  the  deed  has  been  abidden  by,  the  record  is  made 
up  "  by  ordering  a  condescendence  of  articles  improbatory, 
and  answers  containing  articles  approbatory,  which  shall  be 
leTised  and  accompanied  vnth  notes  of  pleas  in  law.  The 
lewiaed  condescendence  and  answers  to  be  signed  by  the 
partieB  respectively,  as  well  as  by  their  counsel,  except 
wbere,  on  cause  shewn,  and  in  respect  of  the  particular  cir- 
eomttances  of  the  case,  it  may  be  deemed  necessary,  for  the 
coda  of  justice,  to  dispense  with  the  signature  of  a  party, 
aad  without  prejudice  to  the  form  of  procedure  heretofore 
obtenred  in  such  causes ;"  A.  S.  10  July  1828,  §  53.»  The 
■  ■ 

■  MiHCTB  following  upon  the  interlocutor,  supra  p.  642,  note : — 

"  la  presence  of  Lord  ,  in  obedience  to  his  Lordship*s  inter. 

keutor  of  date  the  day  of 

^  CoHPBAJUU)  A.  B.  who  jadicially  declares  that  he  abides  bj  the 
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writ  challenged  is  also  marked  as  relative  to  the  abidioj 
by  the  party  and  by  the  judge  or  commissioner.^ 

as  a  true  and  genuine  deed,  (which  is  challenged  as  forged  tub  pericu 
falsi,  protesting  that  the  writ  is  genuine,  so  far  as  known  to  him,  & 
(adding  any  other  pertinent  statement). 

(Signed  by  the  Lord  Ordinary  and  Party). 

^*  In  respect  the  abides  by  the  as  a  true  and  genui 

document,  appoints  the  ,  within  days,  to  give  in  a  co 

descendence  in  the  form  of  articles  improbatory,  and  the  to  gi 

in  answers  thereto  in  the  form  of  articles  approbatory,  within  days 

^  **  Abiding  by,  simply  is  maintaining  the  deed,  as  it  stands,  without  a; 
quality  whatever.  Abiding  by  qualificate^  or  under  protest,  ismai 
taining  the  deed  as  a  paper  truly  found  in  the  predecessor*s  chest, 
delivered  to  the  defender  by  his  cedent  or  the  like,  so  that  if  it  should 
improven,  he  has  no  accession  to  the  falsehood.  Thus  improbation  beii 
proponed  against  an  execution,  the  pursuer  was  allowed  to  abide  by 
gualificate :  Thus,  **  In  presence  of  the  Lord  G.,  Ordinary,  compeared  t 
pursuer,  A.  B.,  and  abides  by  the  verity  of  the  above  execution,  under  tl 
qualification,  that  the  same  was  returned  to  him  as  a  fair  and  regnl 
execution — and  that  he  knows  nothing  to  the  contrary — and  if  it  is  fa] 
he  was  noways  accessory  thereto. 

It  has  been  much  debated  formerly  whether  a  qualified  abiding  by  shov 
be  admitted.  It  seems  a  just  rule,  that  where  the  user  of  a  deed  is  t 
person  to  whom  it  was  granted ;  no  quality  in  his  abiding  by,  should 
admitted.  But  where  he  has  it  by  progress  from  another,  by  success! 
or  transmission,  that  he  should  be  allowed  to  abide  by  it  qualifiea^ 
And  accordingly  the  Lords  formerly  were  in  use  to  admit  a  qualifi 
abiding,  but  in  their  practice  since  the  1739,  they  have  been  in  use 
oblige  the  party  to  abide  by  it  simply,  and  only  allow  him  to  protest 
terms  of  the  qualities  which  he  adjects.  See  Diet,  of  Decisions,  No.  \ 
Robertson  v.  Allisons,  Voce  Improbation^  (text) ;  see  also  an  instan 
observed  in  the  Diet.,  vol.  i.  p.  455,  30  July  1713,  Blair  v.  M^Daw 
observed  by  Forbes,  (text);  and  22  Dec.  1711;  Carnegy^  observed 
Fountainhall  (22  Dec.  1711,  Sup.  iv.  863)  ;  See  Kilkerran,  p.  280,  R\ 
sell  V.  Adie^  (text). 

But  even  should  a  person  abide  by  a  deed  simply  and  without  qual 
or  protest,  yet,  if  it  should  appear  upon  trial,  that  he  had  no  accession 
the  forgery,  the  Court  will  inflict  no  punishment  upon  him,  farther  th 
being  liable  in  expenses  to  the  other  party.     In  the  case  of  executions 
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The  defender  may  be  examined  before  the  Lord  Ordinary 
to  the  process,  bat  the  Conrt  will  not  examine  him  in  pre- 
sence, anleas  the  forgery  be  bronght  before  the  Court  by 
complaint ;  Yaunff  v.  Watt,  19  Nov.  1747,  M.  6775  ;  Kitiff's 
Advocate  v.  Stewart,  21  Dec.  1763,  M.  6783  ;  see  Officers  of 
State  V.  Alexander  or  Humphreys,  calling  himself  £,  of  Stir- 
%  9  July  1839,  i.  D.  1188.* 

a  messenger,  the  Lords  hare  allowed  the  party  user  of  the  execution  to 
abide  by  it  gualificate  that  he  received  it  from  the  messenger  ;  but  this 
m  in  the  case  where  the  messenger  himself  abode  by  it  simply. 

If  the  defender,  when  called  upon  to  abide  by  the  deed  judicially,  shall 

either  faO  to  ^pear,  or  shall  refuse  to  abide  by,  the  Ordinary  will  pro- 

noimce  decreet  declaring  the  deed  to  be  false  and  forged.     But  this  will 

Bot  hinder  the  pursuer,  if  he  thinks  proper,  from  proceeding  to  prove  it 

to  be  so — neither  will  the  defender's  passing  from  the  deed,  or  refusing 

to  ainde  by,  exeem  him  from  punishment,  in  case  the  deed  is  forged,  and 

that  he  shall  be  proved  to  have  been  accessory  thereto.    For  which  reason 

it  is  that  by  the  same  interlocutor  whereby  a  person  is  obliged  to  abide 

by  a  deed,  or  say  if  he  does  not,  the  Lords,  often  grant  diligence  against 

vitDCMet  and  havers  for  improving,  especially  where  there  is  danger  in 

a  delay,  at  the  same  time  none  of  the  witnesses  will  be  examined,  till  the 

party  declares  whether  he  abides  by  or  not. 

The  latest  decision  collected  allowing  an  abiding  by  qualificate  is  in 
Falconer,  1 6  June  1747,  (Anonymotts).  But  the  truth  is,  that  there  seems 
DO  difference  between  an  abiding  by  qualificate,  and  an  abiding  by  under  pro- 
tot,  though  the  decision  already  mentioned,  Robertson  v.  Allisons^  points 
at  a  difference,  yet  it  seems  to  be  a  quibble  upon  words,  and  nothing 
owre;  and  accordingly,  this  day,  7  August  1778,  the  point  having 
oocnrred  in  the  case  of  some  bills  discounted  by  David  Campbell  at  the 
Dooglaa  Bank,  against  which  improbation  being  proponed,  their  manager, 
llr.  Home,  was  called  upon  to  abide  by.  This  he  was  willing  to  do 
fmalifieate  ;  viz.,  that  these  bills  had  been  received  at  the  bank  as  true 
bolt,  and  discounted  accordingly.  WhUe  the  other  party  insisted  that  he 
should  do  it  simply — at  least  under  protest.  The  Lords  saw  no  difference 
betwixt  abidmg  by  qualificate,  and  under  protest,  and  upon  verbal  report 
of  Lord  CoTmgton,  they  allowed  Mr.  Home  to  abide  by  the  biUs  qualifi- 

eaU,'* Tait's  MS.  "  Proces  of  Reduction  and  Improbation.*' 

*  **  After  tiie  party  abides  by,  the  next  step,  commonly,  i?  to  have  him  ex- 
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The  proof  in  cases  of  falsehood  or  forgery  is  divided  into 
the  direct  and  indirect.  Direct  is,  by  the  evidence  of  the 
writer  of  the  deed  where  the  writer  is  a  third  party ;  by  the 
witnesses  to  the  deed  denying  their  subscriptions,  or  that 
they  saw  the  party  subscribe,  or  heard  him  acknowledge  his 
subscription  ;  by  the  notary  or  witnesses  to  a  sasine  denying 
they  saw  the  ceremony  of  taking  sasine  gone  through,  &c. 
The  indirect  is  more  at  large,  and  the  proof  may  be  drawn 
from  the  comparing  of  letters,  alibi,  and  other  circumstantial 
evidence.  It  was  formerly  held,  that  as  the  direct  proof 
was  the  most  strictly  legal  evidence,  the  indirect  could  not 
be  resorted  to,  when  the  direct  was  in  the  pursuer's  power ; 
but  now  it  is  held  that  both  kinds  of  proof  may  be  employed 
at  the  same  time,  and  the  indirect,  after  a  proof  by  the 
direct  has  failed,  by  the  witnesses,  &c.  deponing  to  the 
verity  of  the  deed,  Stair,  iv.  20.  26;  Bankt.  i.  10.  230; 
Ersk.  iv.  4.  70 ;  i.  Hume,  Com.  164 ;  L.  Benton  v.  L.  Wed- 
derbum,  8fC.,  7  July  1632,  M.  6787  ;  MMath,  Lady  Grange 
V.  Oliphanty  7  Jan.  1674,  M.  6788.  In  our  former  practice, 
it  was  the  rule  nunqtuim  concluditur  in  falso,  that  until  the 
case  was  concluded  by  an  extracted  decree,  the  Court  would 
allow  any  relevant  defence  to  be  pleaded,  and  additional 
proof  to  be  brought  forward,  however  late  in  the  proceed- 
ings ;  and  although  a  term  had  been  allowed  for  proving, 


amined.     The  pursuer  may  be  examined  as  well  as  the  defender,  either 
ex  officio  of  the  Court,  or  at  the  desire  of  the  defender.     But  this  merely 
ad  rimandam  veritatem,  and  in  the  way  of  declaration,  for  even  where  th^ 
pursuit  is.  at  the  instance  of  the  public,  the  person  against  whom  a  deeJ, 
is  attempted  to  be  forged  cannot  be  a  witness,  since  he  must  win  or  loser 
by  the  event,  Bankt.  vol.  ii.  p.  640,  §  10,  (iv.  28.  10).     This  examinatiom 
can  only  be  before  witnesses  are  examined,  and  before  the  defender  is  ac- 
tually charged  with  the  forgery,  for  after  either  of  those,  no  examinatiocm 
of  him  is  competent.     No  examination  of  a  panne),  of  a  person  actually 
charged  with  a  crime,  is  competent,  he  stands  for  his  life,  and  is  not  bounr^ 
to  open  his  lips,  nor  can  he  be  asked  to  do  so.*    Tait's  MS.  tdn  mpra. 
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ind  circumduction  granted  against  the  party  wlio  undertook 
the  proof,  still  he  was  permitted  to  have  new  matters  of  fact 
which  emerged  proved.  Bankt.  iv.  28.  5,  states  the  rule 
was  held  chieflj  applicable  to  the  case  of  a  pursuer  attempt- 
ing to  improve  writings  in  the  indirect  manner ;  but  in  one  case 
the  maxim  seems  to  have  been  considered  to  be  in  favour  of 
the  defender,  not  the  pursuer ;  Edgar  v.  Carnegie,  13  Nov. 
1694,  iv.  Sup.  211;  and  it  must  be  held  to  be  very  much 
curtailed  in  civil  proceedings,  by  our  later  forms  of  process.^ 

SECT.  Xlll. — IMPROBATION    PLEADED    BY  WAY    OF   EXCEPTJON. 

Besides  the  improbation  of  writings  by  direct  action  of 
reduction  improbation,  they  may  be  challenged  by  any  of  the 
parties,  by  way  of  exception.  Thus,  suppose  an  action  is 
raised  on  a  bill  or  bond,  or  a  charge  is  given  on  it,  and  the 
defence  is  forgery :  there  is  no  need  of  raising  and  executing 
a  regular  action  of  reduction  improbation,  or  even  repeating 
ineidenter  a  summons  of  reduction  improbation.  All  that  is 
necessary  is  for  the  defender  to  lodge  in  process  a  minute 
signed  by  counsel,  alleging  forgery,  and  proponing  improba- 
tion, declaring  at  the  same  time  his  willingness  to  consign 
£40  Scots,  to  be  forfeited,  in  case  it  shall  turn  out  the 

*  **  It  is  a  maxim  in  proces.«es  of  this  sort, — that  Nunquam  concluditur 
infaUo,  The  meaning  is,  that  notwithstanding  any  conclusion  of  the 
proof  in  form, — eyidence  may  still  be  brought,  either  for  pursuer  or  de- 
fender, until  sentence  is  pronounced  ;  Arhuthnot^  18  June  1680,  Fount.  • 
w  that  circumduction  of  the  term  for  proving  in  this  case,  will  not  bar 
either  party  from  proving  new  facts,  if  they  emerge.  And  for  this  rea- 
lOD,  DO  circumduction  should  be  pronounced — only  avizandum  made  with 
tlie  proof  adduced.  But  this  maxim  gives  no  countenance  to  delays  in 
processes  of  this  kind,  more  than  in  others; — for  although  a  pursuer 
etimot  be  barred  by  a  circumduction,— yet  a  defender,  after  a  reasonable 
time  isallowed,  is  entitled  to  demand  judgment,— which  being  pronounced 
in  his  favour,  and  extracted,  will  conclude  the  pursuer  effectually."— 
Ttit*i  MS.  •'  Proces  of  Reduction  and  Improbation." 
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allegation  has  been  made  without  good  cause.  He  then 
craves  that  the  pursuer  or  charger  should  be  ordained  to 
appear  and  abide  by  the  deed,  ntb  perictdo  fcUsi.  By  the 
act  1657,  c.  62,  (c.  4,  Th.  Ed.  ii.  502),  one  who  pleaded 
falsehood,  either  by  way  of  action  or  exception,  against  a 
deed,  was  bound  to  find  caution  to  pay  such  fine  as  the  judge 
might  fix,  if  he  failed  in  the  improbation.  By  the  act  of 
sederunt,  8  Jan.  1583-4,  (unprinted),  instead  of  finding  cau- 
tion, £40  Scots  was  ordered  to  be  consigned,  and  by  A.  S.  11 
June  1596,  the  pursuer  was  ordered  to  consign  such  sums 
as  the  Lords  should  modify.  The  object  of  this  regulation 
was  to  prevent  parties  creating  delay  by  proponing  impro- 
bation. The  acts  are  in  desuetude  where  the  improbation 
is  pursued  by  the  pursuer  by  way  of  action,  but  they  are  in 
force  when  pleaded  by  a  defender  per  modum  exceptionis; 
Ersk.  iv.  4.  68. 

After  the  minute  is  lodged,  an  interlocutor  will  be  pro- 
nounced, ordering  the  £40  Scots  to  be  consigned  in  the 
clerk's  hands,  and  the  pursuer  or  charger  to  appear  and 

^  **  By  our  old  forms,  in  terms  of  the  act  1557,  c«  62^  and  act  of  Sederunt, 
11  June  1596,  the  proponer  of  falsehood,  whether  by  way  of  action  or 
execution,  was,  before  a  term  could  be  assigned  for  improving,  obliged  to 
give  security  to  pay  a  certain  sum  at  the  discretion  of  the  judge,  in  case 
he  succumbed  in  his  alledgeance. 

Afterwards,  (note  the  dates),  by  Act  of  Sederunt,  8  January  1583-4,  in 
place  of  security,  the  sum  was  to  be  consigned,  but  these  acts  are  in  disuse, 
where  the  improbation  is  by  way  of  action.  When  pleaded  by  way  of  ex- 
ception, our  practice  to  discourage  affected  delays,  obliges  the  defender  who 
moves  it  to  consign  £40  Scots,  which  he  forfeits  for  the  pursuer's  expenses 
if  his  plea  shall  appear  calumnious.  Ersk.  p.  1726,  §  68,  (text)  ;  Bankt. 
vol.  i.  p.  297,  §  219,  220  ;  Stair,  B.  4.  t.  40.  §  39.  Fountainhall  mentions 
a  case  where  the  proponer  of  falsehood,  by  way  of  exception,  being  on  the 
poor's  roll,  and  not  able  to  consign  £40,  was  obliged  to  enact  himself  to 
undergo  three  months  imprbonment,  in  case  he  failed,  namquinon  habet 
in  afe^  lucU  in  pelle ;  29  July  1697,  Johnston,  Diet.,  vol.  i.  p.  458.  The 
King's  Advocate  must  consign  as  well  as  other  parties.  Diet,  ibidem.    But 
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abide  by  the  writing  9ub  periculo  falsi,  or  a  commission  will 
be  granted  to  take  his  abidence.  The  action  will  then  pro- 
oeed,  as  where  forgery  is  alleged  by  way  of  action ;  supra, 
p.  642. 

The  pursuer  of  a  process  may  also  plead  improbation  by 
way  of  exception  against  writs  produced  by  the  defender  to 
support  his  defence,  the  procedure  in  which  case  is  the  same 
as  above. 

It  has  formerly  been  mentioned,  that  improbation  of  the 
execution  of  a  summons  in  a  depending  action  could  only  be 
received  peremptorie  causce^  and  the  consequences  of  a  failure 
m  the  improbation  have  been  stated,  supra,  p.  318.  As  a  de- 
fence on  this  ground  is  not  dilatory,  but  peremptory,  it  was 
formerly  allowed  to  be  brought  forward,  even  after  a 
defence  on  the  merits  had  been  repelled ;  M'Lauchlans  v. 
M'Dougal,  27  Nov.  1744,  M.  6783. 

In  proponing  improbation  by  way  of  exception,  the  effect 
of  the  rule  exceptio  falsi  est  omnium  ultima  must  be  kept  in 
view.  The  meaning  of  this  rule  is,  that  when  once  falsehood 
is  proponed  against  a  writing,  the  defender  cannot  after- 
wards plead  any  other  nullity,  as  extortion,  want  of  statutory 
solemnities,  &c. ;  Peacock  v.  Baillie,  3  July  1662,  M.  12,140; 
but  payment  or  the  like  may  afterwards  be  pleaded ;  For- 
rester V.  Rowat,  8  July  1697,  M.  12,061 ;  and  the  improbation 
may  be  passed  from  before  the  parties  have  joined  issue ; 
Dunbar  v.E.  of  Cromarty,  16  July  1713,  M.  12,151 ;  Ker  v. 

Forsyth,  6  Feb.. 1635,  M.  6750  and  12,138 ;  v.  E.  of 

Kingliom,  23  Jan.  1666,  M.  12,141.  But  this  rule  does  not 
hold  against  a  party  who  has  pleaded  improbation  by  way  of 

eoDtrarj  foand,  Fountainhall,  28  Feb.  1694,  Ker.  See  also  Mack. 
Obs.  p.  159,  (i.  260).  All  consignations  of  this  or  any  other  sort  are 
made  in  the  hands  of  the  principal  clerks.  The  clerk  gives  receipt  of  it, 
aod  at  the  issue  of  the  process,  either  redelivers  it  to  the  consigner  if  he 
prevail,  and  prove  his  alledgeance,  or  to  the  other  party  if  he  prevail.'* 
Tait*8  MS.  ubi  $upra.     See  supraj  p.  592,  note  2. 


652  ACTIONS  OF  REDUCTION  [IV.  a  13. 

action,  and  failed.  He  may  still  state  defences  on  other 
grounds,  if  afterwards  pursued  upon  the  writing,  because  the 
objection  of  competent  and  omitted  does  not  apply  to  a  pur- 
suer; Dawson  and  Hill  \,  Murray,  Src.  13  Feb.  1706,  M. 
12,149;  Bankt.  i.  10.  217  ;  but  even  in  the  case  of  a  pursuer, 
instances  may  be  cited  where  he  has  been  refused  liberty  to 
plead  farther  exceptions,  unless  where  they  were  instantly 
verified,  were  noviter  veniens  ad  notitiam,  or  the  pursuer 
agreed  to  pass  from  his  improbation ;  Ker  v.  Forsyth,  5  Feb. 
1635,  M.  6750  and  12,138 ;  M'Conald  v.  Laird  of  Maine's 
Mill,  24  Jan.  1633,  M.  12,138.  Under  our  present  forms 
questions  of  this  kind  cannot  often  arise.  It  has  been  de- 
cided, that  a  pursuer  of  a  summons  of  reduction  improbation 
may  amend  his  libel  by  adding  deathbed  to  his  other  grounds 
of  reduction ;  Buttons  v.  Gibson,  17  Jan.  1821,  F.  C.  23 
Mar.  1824,  ii.  S.  Ap.  110.     See  supra,  p.  289. 

In  cases  where  improbation  is  proponed  against  the  exe- 
cution of  diligences  produced  for  either  party,  it  will  in 
general  be  necessary  to  raise  a  regular  action  of  reduction 
improbation  against  the  party,  messenger,  and  witnesses; 
but  improbation  may  also  be  proponed  by  way  of  exception, 
leaving  the  party,  who  relies  on  the  execution,  to  make  the 
messenger  and  witness  parties  to  the  action.  Whenever 
improbation  is  proponed  against  any  writ  produced  in  pro- 
cess,  the  producer  is  no  longer  at  liberty  to  take  it  up,  though 
ho  be  pursuer  and  agree  to  abandon  his  action ;  Laird  of 
Lauriston  v.  Laird  of  Culler,  11  Feb.  1630,  M.  12,135. 

SECT.  XIV. — REPEATING  REDUCTION  INCIDENTER. 

Where  the  reduction  is  merely  to  be  insisted  in  against 
those  who  are  already  parties  in  an  action  in  Court,  as  where 
action  is  raised  against  the  alleged  grantor  of  a  bond,  it  is 
often  said  that  the  defender  need  not  execute  a  summons  of 
reduction  against  the  pursuer,  and  that  it  is  sufficient  for 
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him  to  repeat  incidenter  a  reduction,  by  lodging  a  Bummons 
of  reduction  in  process,  which  must,  however,  be  signeted, 
A.  S.  30  Nov.  1692 ;  Creditors  ofDavie^  Competing,  10  Jan. 
1708,  M.  2735.  It  is  doubtful  if  this  summary  form  can  be 
insisted  on,  as  a  matter  of  right.  Mr.  Tait  says,  '*  there  should 
be  an  interlocutor  of  the  judge  admitting  the  reduction  to 
be  thus  repeated.  Consent  of  parties  is  scarcely  sufficient, 
unless  the  process  has  afterwards  gone  on  for  any  consider- 
able time  unchallenged,  Campbell  v.  Jamieson,  30  Nov.  1768 ; 
and  indeed  the  practice  ought  to  be  restrained.  If  a  reduc- 
tion is  necessary,  the  summons  should  be  called  and  enrolled 
in  common  form,  the  production  satisfied,  &c. ;  MS.  "  Proces 
of  Reduction."  This  opinion  seems  consistent  with  the 
general  strictness  of  form  observed  in  reductions,^  but  the 
consent  of  the  opposite  party  would  seem  sufficient.  It  must 
be  kept  in  view,  that  a  summons  of  reduction  repeated  in- 
cidenter can  go  no  farther  than  the  effect  of  the  claim  in  the 
suspension,  or  libel  of  the  other  process  into  which  it  is  re- 
peated, }Veir  V.  White,  24  Feb.  1747,  M.  4034,  {supra,  p.  503, 
§  viii.  to  be  read  in  connection  with  this  section).  After  a 
reduction  brought  in  aid  of  a  suspension  had  been  de- 
cided by  the  Court  against  the  pursuer,  the  respondents 
in  the  suspension  obtained  a  judgment  repelling  the  rea- 
sons of  suspension,  in  respect  of  the  judgment  in  the  re- 
duction. The  suspender  appealed  the  reduction,  and  re- 
claimed in  the  suspension,  craving  that  proceedings  should 
be  sisted,  till  the  appeal  in  the  reduction  should  be  disposed 
of.  The  Court  refused  to  delay  procedure,  observing  that 
the  point  was  completely  fixed,  Baillie  v.  M' Gibbon* s  Reprs., 
Ifc.  16  July  1846,  viii.  D.  1129. 

»  In  Munro  or  Ross  v.  Paul,  H.  of  Lords,  3  Aug.  1840,  i.  llob.  276, 
the  Lord  ChaDcellor  said,  **  It  appears  that  in  actions  of  reduction  the 
whole  form  of  pleading  is  very  strict,  and  is  subject  to  rules  not  applicable 
to  other  actions." 
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SECT.  XV. — OF  REDUCTIONS  RBDUCTITE. 

Actions  of  reduction  rediLCtive  are  those  cases  in  which 
a  decree  of  reduction  already  obtained  is  brought  under  re- 
duction by  the  party  against  whom  it  has  been  obtained.  In 
such  an  action,  not  only  the  decree  of  reduction,  but  its 
grounds  and  warrants,  should  be  called  for ;  because  when 
the  decree  is  reduced,  it  has  merely  the  effect  of  allowing 
the  pursuer  to  plead  the  defence  as  he  might  originally  havo 
done,  and  parties  proceed  to  discuss  the  original  action,  just 
as  if  the  first  decree  of  reduction  had  never  been  pronounced; 
Grants  and  Row  v,  V.  ofStormant,  15  Dec.  1665,  M.  13,505, 
Bev.  393.» 

Actions  of  reduction  improbation  are  often  combined 
with  other  actions,  and  conclusions  of  reduction  often  con- 
joined with  other  conclusions  in  the  same  summons,  as  of 
declarator  of  ranking  and  sale,  count  and  reckoning,  pay- 
ment, &c.  It  is  also  used  to  compel  the  entry  of  vassals  with 
their  superior ;  and  it  then  contains  a  declarator  of  non-entiy, 
a  conclusion  for  poinding  the  ground  for  the  non-entry, 
retoured  duties,  (Jur.  Styles,  iii.  255),  and  sometimes  even 
for  payment  of  the  rents  against  the  tenants.  But  it  is 
unnecessary  to  enter  into  discussion  as  to  the  procedure 
in  this  action,  as  it  will  present  no  difiiculty  after  what  has 
been  already  stated. 

SECT.  XVI. — EFFECT  OF  DECREE  OF  REDUCTION. 

The  effect  of  a  decree  of  reduction,  when  obtained,  is 

^  ^*  The  effect  of  a  decreet  of  certification  and  reduction,  is  temporary, 
declaring  the  writings  null  till  produced.  The  meaning  whereof  is,  not 
that  their  being  produced  any  way  will  annul  the  decreet  of  certification, 
but  they  must  be  produced  legitimo  modo^  i.  e.  in  a  process  of  reduction 
reductive  of  the  decreet  of  certification  ;  Suir,  p.  615,'*  (iv.  20, 3).  Taifs 
MS.  "  Proces  of  Reduction.  * 


IV.  a  16-17.]       AND  RBDUCTION  IMPROBATION.  655 

merely  that  the  deed  does  not  operate  against  the  party  who 
has  obtained  the  decree ;  and  this  also  is  the  whole  effect  of 
a  decree  of  certification.  No  other  party  can  plead  on  the 
decree  of  redaction,  unless  he  be  in  right  of  the  party  who 
obtamed  it,  Stair  iv.  20.  5 ;  Ersk.  iv.  1.  19 ;  Ker  and  Dick- 
«m  ▼.  Graham,  ^-c,  28  Jan.  1830,  viii.  S.  408.  Where  a  deed 
therefore  has  been  reduced  in  a  simple  reduction,  or  found 
null  merely  in  an  action  of  reduction  improbation,  the  Court 
will  not  order  the  deed  to  be  torn  or  destroyed,  if  it  be, 
however,  found  fake  or  forged,  the  writ  is  of  course  cut 
down  to  all  intents  and  purposes ;  and  it  may  be  ordered  to 
be  destroyed,  as  soon  as  the  forger  or  user  has  been  tried 
and  convicted ;  E.  ofNtyrthesk  v.  Phineveny  9  Feb.  1699,  M. 
5196.  "  The  Court  have  occasionally  ordered  the  writing  to 
be  destroyed,  in  their  own  presence,  A.  S.  2  Mar.  1753, 
(John  Smith),  but  in  every  common  case  where  an  appeal  is 
competent,  it  is  obviously  proper  to  preserve  the  deed, 
whether  simply  reduced  or  declared  false  and  forged."  Tait's 
MS. — "  Proces  of  Reduction  Improbation." 

"  In  processes  of  improbation,  where  the  defender  is  assoil- 
zied, expenses  are  always  given — for  as  the  charge  is  deep, 
they  are  due  not  only  for  indemnification,  but  in  terrorem 
against  wanton  attacks  of  this  kind,  and  in  solatium  of  being 
attacked."— iiia. 

SECT.  XVII. — JURISDICTION  OF  INFERIOR  COURTS  WHEN 
WRITINGS  ARE  CHALLENGED. 

Although  inferior  courts  are  entitled  to  judge  incidentally 
in  the  improbation  of  executions  in  processes  depending  in 
these  courts,  or  of  writings  produced  in  such  processes,  this 
can  be  done  only,  in  the  way  of  exception  or  reply ;  all  actions 
of  improbation  are  reserved  to  the  supreme  court,  and  no 
inferior  court  can  remit  to  the  Justiciary.  It  has  been  held, 
that  it  is  only  where  the  writings  are  challenged  by  the 
direct  manner    of   proof,   {mpra^    p.    648),  that   inferior 
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courts  can  sustain  improbation  even  bj  way  of  exception; 
and  that  the  proof,  by  the  indirect  manner,  must  be  reserved 
as  matter  of  difficulty  for  the  cognizance  of  the  supreme 
court,  La.  Williamson  v.  Cushnie,  30  Nov.  1630,  M.  7483  ; 
Pror.  Fiscal  of  Glasgow  v.  Cowan,  26  Jan.  1677,  M.  7486; 
Bankt.  i.  10.  230;  1  Hume,  Com.  168.  This  limitation,  how- 
ever,  has  not  been  observed  in  practice,  Tait's  MS.  "  Froees 
of  Reduction  and  Improbation." 


CHAPTER  IX. 

OF  ADJUDICATIONS. 
A.— ADJUDICATION  IN  PAYMENT. 

Prior  to  the  year  1672,  the  mode  of  execution  against 
lands  and  heritable  property,  was  by  apprising,  or  compris- 
ing, a  proceeding  by  which  the  whole  heritable  property 
belonging  to  the  debtor  was  carried  off,  on  expiry  of  the 
legal  period  of  redemption,  for  any  debt  however  incon- 
siderable. This  diligence,  originally  similar  to  that  of 
poinding  against  moveables,  and  carried  on,  like  it,  by  mes- 
sengers-at-arms,  had,  in  the  course  of  centuries,  been  greatly 
changed  from  its  original  nature,  Ersk.  ii.  12  ;  i.  feell.  Com. 
701. 

By  statute  1672,  c.  19,  (c.  45,  Th.  Ed.  viii.  93),  a  form  of 
proceeding  before  the  Court  of  Session  was  substituted  for 
apprising.  The  act  bears,  "  that,  in  place  of  comprisings, 
the  Lords  of  Session,  upon  processes  raised  before  them,  at 
the  instance  of  any  creditor  against  his  debitor,  principal  or 
cautioner,  shall  adjudge  and  decern  to  the  creditor  in  satis- 
faction of  his  debt,  as  the  same  shall  be  decerned  by  the 
said  Lords,  such  a  part  of  the  debitor's  estate,  consisting  in 
lands  and  other  rights,  which  were  in  use  to  be  apprised, 
as  shall  be  worth  the  said  principal  sum,  and  annualrent 
then  restand  to  the  creditor,  and  a  fifth  part  more  in  re- 
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•pect  the  creditor  wants  the  use  of  his  money,  and  is  neces- 
sitated to  take  land  for  the  same,  besides  and  attour  the 
composition  to  the  superior,  and  the  expenses  of  the  infeft- 
ments."  The  Court  were  to  take  proof  of  the  value  of  the 
knd8»  and  determine  the  warrandice  the  debtor  was  to  be 
liable  in  to  the  creditor.  The  creditor,  upon  obtaining 
decree,  might  enter  into  possession  of  the  lands,  intromit 
with  the  maills  and  duties  in  satisfaction  of  his  interest, 
without  being  bound  to  account.  If  the  lands  were  not  re- 
deemed within  five  years  from  the  date  of  the  decree,  by 
payment  or  consignation  of  the  principal,  interest,  com- 
position paid  to  the  superior,  expenses  of  infeftment  and 
interest,  they  then  became  the  irredeemable  property  of 
the  adjudger ;  Ersk.  ii.  12.  39. 

This  is  the  first  alternative  of  the  statute ;  but  by  the  act 
10  and  11  Vict,  c  48,  (25  June  1847),  §  18,  it  is  enacted, 
that  '*  whereas  it  has  been  found  inconvenient  in  practice 
to  libel  and  conclude  for  general  adjudication  of  lands  as 
the  alternative  only  of  special  adjudication,  in  terms  of  an 
Act  of  the  Parliament  of  Scotland,  passed  in  the  year  one 
thousand  six  hundred  and  seventy-two,  it  shall  no  longer  be 
neoessary  to  libel  or  conclude  for  special  adjudication,  and 
it  shall  be  lawful  to  libel  and  conclude  and  decern  for 
g^eral  adjudication  vnthout  any  such  alternative,  any  thing 
in  the  said  last  mentioned  act,  or  in  any  other  act  of  Par- 
liament to  the  contrary  notwithstanding,  the  said  last  men- 
tioned act  and  such  other  acts  being  hereby  repealed  to  the 
eSed of  making  this  enactment  operative,  but  no  further."^ 

The  second  alternative  of  the  act  1672  provides,  that  if 
the  debtor  shall  not  deliver  to  the  creditor  a  sufficient  pro- 

^  Tbuftatate  applies  to  lands  and  heritage  not  held  in  burgage  tenure  : 
ibi immediatel J  following  act;  viz.  the  10  and  II  Vict.  c.  49,  of  same 
ditt,  referriDg  to  sabjeets  held  in  burgage  tenure,  repeats  the  same  enact- 

■at  ID  1 10. 

2  u 
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gress  of  titles  to  the  lands,  and  renounce  the  possession  of 
the  property  adjudged,  and  ratify  the  decree,  in  order  that 
the  creditor  may  enter  summarily,  and  have  a  dear  right 
and  quiet  possession,  the  creditor  may  adjudge  the  whole 
lands  of  the  debtor,  as  under  the  former  law,  by  which  the 
period  of  redemption  or  legal  was  ten  years;  1661,  c.  62, 
(c.  344.  Th,  Ed.  vii.  317)- 

SBCT.  I. — GROUNDS  ON  WHICH  ADJUDICATION  MAY  PROCBBD. 

It  will  be  observed,  from  what  has  been  stated,  that  an 
adjudication,  though  in  the  form  of  an  action,  is  in  reality  a 
speciesof  diligence.  The  debt,  therefore,  on  which  it  proceeds 
must  not  only  be  due  and  exigible,  but  it  must  be  liquidated, 
either  by  a  document  of  debt,  or  by  the  sentence  of  a  com- 
petent court ;  Ersk.  ii.  12.  9.  It  cannot  be  constituted  in 
the  process  of  adjudication  itself.  And  it  is  not  sufficient 
that  a  debt  be  really  due,  unle^BS  it  be  constituted,  although 
decree  of  adjudication  may  have  been  taken,  reserving  ob- 
jections contra  executionem;  Hay's  Crers.  v.  Fleming,  17 
June  1794,  M.  280,  Bell's  foL  Cases,  47;  (see  infra,  sect,  xviii). 

Let  us  suppose  that  the  adjudication  is  pursued  by  the 
original  creditor  against  the  original  debtor.  Now,  here 
there  can  be  no  doubt  that  a  biU  or  bond,  though  the  former 
be  neither  protested  nor  the  protest  recorded,  Ferguston 
V.  Robertson,  20  Feb.  1816,  F.  C,  and  though  the  bond  be 
not  recorded,  is  a  good  ground  for  adjudication.  Where  the 
biU  was  prescribed,  it  was  held  that  the  adjudication  was 
inept,  and  that  the  recording  of  a  protest  did  not  in- 
terrupt the  prescription;  Scott  v.  Broum,  12  Dec.  1828, 
vii.  S.  192.  But  intimation  was  ordered  of  a  first  adjudica- 
tion proceeding  on  a  biU  ex  facie  prescribed,  where  the 
debtor  had,  prior  to  the  date  of  the  bill,  executed  a  trust  con- 
veyance of  his  whole  heritable  property  for  behoof  of 
creditors ;  Morison  v.  Hamilton  and  Mlnnes,  9  July  1836, 
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m.  S.  1126.     Written  documents,  which  would  be  sufficient 
to  establish  the  debt  in  an  action  of  constitution,  are  not 
always  a  good  ground  for  adjudication.     Thus,  an  account  at- 
tested bj  l^e  debtor,  a  copy  of  a  bill  granted  for  the  balance 
doe  on  it,  and  the  protest  of  the  bill,  were  held  not  enough, 
for  these  documents  merely  shew  that  a  debt  once  existed, 
not  that  it  is  still  due,  IIay*s  Crers,  v.  Heming,  17  June  1794, 
M.  280 ;  Bell's  Fol.  Cases,  47.'    On  the  same  principle,  where 
i  debt  is  due  by  a  bond,  but  only  conditionally,  or  in  a  certain 
erent,  proper  evidence,  by  decree  or  otherwise,  must  exist  that 
die  condition  is  purified,  or  that  the  event  has  happened. 
Thus,  notarial  requisition,  before  payment,  having  been  stipu- 
lated in  a  bond,  an  adjudication  without  requisition  was  found 
ineffectual ;  Duncan  v.  Scrimzeour,  3  July  1707,  M.   171 ; 
M'Gnffoek  v.  Edgar,  26  Feb.  1762,  M.  131 ;  Bankt.  iii.  2. 
97 ;  Stair,  iii.  2. 15.    Where  a  bond  also  was  not  payable  till 
a  party's  death,  it  was  found  a  good  objection  to  an  apprising, 
ftat  the  death  of  the  party  had  not  been  proved ;   Wallwood, 
^  V.  Saofii  ^c,  8  Nov.  1693,  iv.  Sup.  89. 

But  it  is  tiot  absolutely  necessary  that  the  exact  debt  should 

qypear  on  the  face  of  the  document.     Thus,  an  adjudication 

maj  be  led  on  a  bond,  or  bill,  for  the  principal  and  interest 

due  on  it ;  on  a  bond  of  annuity  for  the  arrears ;  on  a  tack 

for  the  arrears  of  rent,  but  not  for  the  rents  of  years  possessed 

hj  taeti  relocation,  after  the  expiry  of  the  tack,  for  these 

last  are  not  constituted  by  any  document ;  Heir  ofPorteous 

r.  NamitK  4  Feb.  1784,  M.  132,  affirmed  on  appeal,  ibid. 

An  English  penal  bond  has  been  held  a  sufficient  war- 

lant  for  an  adjudication,  (cases,  infra),  though  it  is  not,  of 

esfsrae,  a  probative  writ,  and  has  not  even  been  considered 

agnnmd  for  an  inhibition;  AnanymouSf  20  Nov.  1767,  v. 

Sup.  937.     The  form  of  adjudging,  on  such  a  bond,  has  been 

*  There  wis  abo  an  affidavit  by  the  creditor  to  the  verity  of  the  debt, 
to  wbidi  the  observation  in  the  text  taken  from  the  report  of  what  fell 
from  the  benebf  would  scarcely  apply. 
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inach  discassed.  In  one  case,  Ranking  of  the  Crers.  of  the 
York  Buildings  Co.,  21  Jan.  1783,  M.  228,  adjudications  for 
the  penal  sum,  and  interest  thereon  after  the  date  of  the  de- 
cree, were  sustained ;  but  much  doubt  of  the  correctness  of 
this  decision  was  subsequently  expressed  ;  Forbes  v.  The 
York  Buildings  Co.,  25  Feb.  1800,  M.  Apx.  Adjudication, 
No.  10.  In  this  case,  it  was  held,  that  an  adjudication,  not 
for  the  penal  sum,  but  for  the  principal  and  interest,  and  a 
fifth  part  more  of  penalty,  could  not  be  sustained  for  the 
penalty;  and  a  similar  decision  was  given  where  the  ad- 
judication had  been  led  for  the  penal  sum  and  one-fourth 
more,  it  appearing  from  the  opinion  of  English  counsel,  that 
bonds  of  this  kind  at  no  period  create  a  demand  for  more 
than  the  penal  sums.  The  Court,  therefore,  found,  ''  that 
the  adjudications,  when  led  for  more  than  the  penal  sums  in 
the  bonds,  were  to  be  restricted  to  a  security  for  payment  of 
an  accumulated  sum,  not  exceeding  the  penal  sums,  and  in- 
terest of  such  accumulated  sum,  from  the  date  of  such^tdjudi- 
cation  till  paid ;"  Ranking  of  Crers.  of  York  Buildings  Co.  31 
Jan.  1783,  M.  229  ;  and  see  Fraser,  ^c.  y.  HamiUm,  22  Jan. 
1679,  M.  564-  The  proper  method  of  adjudging  on  these 
bonds  seems  to  be,  for  the  conditional,  not  for  the  penal 
sum,  and  interest  thereon,  provided  principal  and  interest, 
when  accumulated,  do  not  exceed  the  penal  sum,  (and,  if 
they  do,  to  restrict  the  accumulation  to  the  penal  sum),  and 
for  the  interest  on  the  accumulated  sum. 

An  adjudication  may  be  led  on  an  unstamped  document  of 
debt,  provided  it  be  of  a  kind  which  may  be  stamped  afiter- 
wards;  Lamont  v.  Crers.  of  Lamonts,  4  Dec.  1789,  M.  5494. 
Bills,  however.  Notes,  and  some  other  documents,  cannot 
be  stamped.  An  adjudication  on  a  bill  written  on  a  wrong 
stamp  is,  therefore,  null ;  Stewart's  Crers.,  29  Feb.  1812,  F. 
G.  Where  a  ground  of  debt  has  been  lost,  and  a  decree  of 
proving  its  tenor  has  been  obtained,  such  decree  is  a  good 
ground  for  an  adjudication.     A  party  may  adjudge  the  trust 


IT.  a  A.  I.]  ADJUDICATIONS.  661 

estate  on  an  obligation  granted  by  trustees ;  E.  ofBreadal- 

bane  T.  MaeUmald,  ifc.,  16  Jan.  1824,  ii  S.  621,  (N.  E.  529). 

A  personal  obligation  by  a  married  woman,  though  granted 

with  her  husband's  consent,  being  null,  no  adjudication,  in 

payment  or  security,  can  proceed  on  it ;  Scott  v.  Shmeman, 

22  May  1818;  Hume,  221;  See   Thomson  v.  Stewart,  11 

Feb.  1840,  ii.  D.  564.    And  it  makes  no  difference  that  the 

personal  obligation  is  contained  in  an  heritable  bond,  granted 

OTer  her  own  lands;  Watson  v.  Robertsons,  10  Dec.  1772,  M. 

S976.    An  adjudication  founded  on  such  an  heritable  bond, 

was  once  found  to  be  effectual  to  attach  the  husband's 

interest  in  his  wife's  lands ;  Menzies  y.  Crers,  of  Gillespie,  8 

Dec.  1761,  M.  5974,    In  a  later  case,  Calder  v.  Steele,  19 

XoT.  1818,  F.  C,  it  was  found,  that  the  husband's  y?wmarfri 

was  not  attachable  by  an  adjudication  of  the  wife's  lauds, 

which  were  adjudged  as  belonging  to  him,  with  a  general 

daose  of  *'  all  right  title  and  interest"  he  might  have  in 

them.*     An  adjudication  on  an  heritable  bond  by  a  married 

Winnaii,  ought  to  proceed  on  a  poinding  of  the  ground,  which 

is  a  real  diligence,  and  can  include  no  other  lands  belonging 

to  her  than  those  mentioned  in  the  bond. 

It  is  no  objection  to  an  adjudication  that  the  adjudger  is 
indebted  to  the  debtor  in  sums  equal  to  those  contained  in 
the  adjudication,  as  compensation  does  not  operate,  ipso 
jure,  i  Bell,  Com.  740 ;  Grant  v.  Grant,  22  June  1680,  M. 
100;  M'CuUoch  t.  Ross,  22  Jan.  1752;  Elch.  h.  t.  No.  42. 

Where  the  debt  is  not  liquidated,  a  decree  of  constitution 
miBt  be  obtained.  Care  must  be  taken  that  no  objection 
eikts  against  this  decree,  otherwise  the  adjudication  fol- 
knriiig  on  it  will  be  inept.    Thus,  if  it  be  taken  before  an 

*  ^  Tlus  decinon  would  require  to  be  reconsidered,  and  it  seems  to 
opposed  to  that  pronounced  in  Menzies  v.  Gillespie^*'  (text),  More, 


fi62  ADJUDICATIONS.  [IV.  9.  A.  2. 

inoompotont  court,  Rankine  v.  Rankine,  31  May  1821,  i.  S. 
44,  (N.  £.  47) ;  if  the  debtor  be  minor,  and  his  tutors  and 
curators  be  not  cited,  M'  Turk,  ^o.  v.  MarshaM,  ft<^.  7  Feb. 
1815,  F.  C. ;  or  if  it  labour  under  any  other  nullity,  as  being 
taken  against  a  person  who  had  died  before  decree,  Laird  of 
Craigivar  v.  Scot,  Dec.  1681 ;  ii.  Sup.  10,  {supra,  p.  637) ; 
every  thing  following  on  it  will  be  equally  null  But,  after 
what  has  been  already  stated,  it  is  unnecessary  to  enumerate 
the  objections  which  may  exist  against  decrees.  It  may, 
however,  be  noticed  that  it  is  no  objection  to  a  decree  of 
constitution  in  absence,  that  the  grounds  of  debt  were  not 
produced,  the  debt  not  being  denied,  Walsh  v.  Crer».  i^ 
M'Intosh,  17  Jan.  1777 ;  v.  Sup.  458 ;  HaUes,  743. 

SECT.  H. — WHAT  MAY  BE  ADJUDGED. 

The  process  of  adjudication  is  adapted  to  attach  the  heri- 
table estate  of  the  debtor  in  its  widest  sense ;  not  only  the 
proper  feudal  estate,  but  all  rights  and  interests  affecting  or 
connected  with  land,  as  heritable  securities,  real  burdens, 
annuities,  tacks,  &c.  Besides  these,  all  rights  which  have 
a  tract  of  future  time,  whether  for  a  fixed  period,  for  life,  or 
descendible  to  heirs,  as  the  interest  of  a  husband  in  the  rents 
of  his  wife's  estate.  Lord  Kemny  v.  Rigg,  Mar.  1685,  iL  Sup. 
78  ;  Calder  v.  Steele,  19  Nov.  1818,  F.  C.  A  right  to  an 
annuity  or  pension,  whether  secured  on  lands  or  not,  can 
only  be  reached  by  this  diligence,  although  the  arrears,  and, 
in  some  instances,  the  current  annuity,  &c.  may  be  attached 
by  arrestment ;  Baukt.  iii.  2.  38.  39.  Also  personal  bonda, 
destined  to  a  certain  series  of  heirs,  bonds  secluding  exe- 
cutors, heritable  bonds,  though  no  infeftment  have  followed, 
and  though  the  term  of  payment  have  not  arrived,  Stuart  v. 
Stuart,  26  June  1705,  M.  140;  iv.  Sup.  615,  are  all  adjudge- 
able ;  but  such  bonds  may  also  be  arrested,  1661,  c.  32,  (c.  244, 
Th.  Ed.  vii.  230),  and  c.  51,  (c.  283,  Ibid.  262).   To  these  may 
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be  added  moYeable  subjects,  if  descendible  to  the  heir,  as 
heinhip  moveablesy  or  to  which  the  ordinary  diligence  of 
amstment  and  forthcoming  is  inapplicable,  or  where  that 
diligence  has  been  excladed,  as  the  stock  of  the  Royal  Bank ; 
Bayal  Banky.  Fairholm,  14 Feb.  1770,  M.  Apx.  A.  t.  No.  3, 
or  generally  where  other  remedies  fail,  More,  ccxcix. 

Except  in  those  cases,  however,  the  moveable  estate  can- 
not be  adjudged,  Ersk.  ii.  12.  6.  Thus  adjudication  is  an 
incompetent  diligence  to  attach  outstanding  debts,  Camp- 
hell  T.  Baxter,  24  Nov.  1638,  M.  139,  or  arrears  of  rent,  or 
of  an  annuity,  Broughton  v.  Fraser,  3  Mar.  1832,  x.  S.  418. 
In  our  older  law,  it  would  appear  that  all  obligations  for 
money  were  apprisable,  Balfour,  403 ;  Craig,  iii.  2.  11 ;  but 
it  was  afterwards  held,  that  a  personal  bond,  before  the  term  of 
payment,  or  after  it  was  made  moveable  by  requisition,  could 
not  be  adjudged,^.  ofErroly.  L.  Buckie,  25  July  1623,  M. 
134 ;  Hagie  v.  Her  Daughters,  3  Jan.  1627,  M.  135  ;  Cowper 
▼.  ffiUiamsan  and  Bogmiln,  30  Jan.  1627,  M.  135.  Prior 
to  the  act  1661,  c.  32,  (supra),  such  bonds  became  heritable 
after  the  term  of  payment  of  the  principal  or  interest,  Ersk. 
iL  2.  9 ;  and  the  only  diligence  by  which  they  could  be  at- 
tadied,  was  by  adjudication.  The  act  1661,  c.  51,  (supra), 
makes  them  arrestable ;  "  but  prejudice  always  to  the  cre- 
ditors to  comprise  the  said  heritable  sums,  if  they  shall 
choose  rather  to  comprise  than  arrest." 

But  where  an  heritable  subject,  or  even  a  lease  on  which 
posKSsion  has  followed,  has  been  assigned  in  security  of  a 
personal  debt,  adjudication  is  the  only  diligence  by  which 
the  debt  can  be  attached,  Fraser's  Trs,  v.  Eraser,  12  July 
1749,  M.  6491 ;  Watsm  v.  Macdonald,  5  Dec.  1794,  M. 
731.  And  the  same  holds  where  an  adjudication  has  been 
led  for  payment  or  security,  Dunbar  v.  Fxers.  o/Brodie,  13 
July  1748,  M.  5591 ;  Munro  v.  Alexander,  21  May  1794, 
H.  5548 ;  provided  decree  of  adjudication  have  been  pro- 
nounced, Carnegie  v.  Camegies,  16  Jan.  1700,  M.  5537. 
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Sonic  rights,  apparently  of  a  personal  nature,  and  which 
would  not,  at  first  sight,  be  thought  transmissible  to  <;reditorB» 
may  be  adjudged, — as  the  heir's  right  to  reduce  his  ances- 
tor's deed,  on  the  head  of  deathbed,  Ersk.  ii.  12.  6;  a 
minor's  right  to  reduce  a  deed,  on  the  head  of  minority  and 
lesion,  Dirleton,  Doubts,  Adjudication,  ad  fin. ;  a  faculty  to 
burden  lands ;  a  power  to  recall  an  annuity,  &c. ;  Baird  v. 
Marison,  16  Feb.  and  29  Nov.  1693,  iv.  Sup.  96 ;  Stair,  iiL  2. 
16.  But  it  has  been  held,  that  the  right  to  pursue  a  de- 
clarator of  irritancy  against  the  heir  of  entail  in  possession 
cannot ;  Wedderbum  y.  Colville,  29  Jan.  1789,  M.  10,426, 
"  but  this  would  require  to  be  reconsidered,"  More,  ccc. 

Rights  of  reversion,  or  the  right  to  redeem  an  estate,  can 
be  attached  by  adjudication  only ;  Jackson^  8^0,  v.  Holiday, 
§-c.,  18  July  1758,  M.  2769,  v.  Sup.  362. 

I'acks  are  adjudgeable,  unless  assignees  are  expressly 
excluded ;  Ersk.  ii.  6.  32 ;  Elliot  v.  Z).  of  Buccleuch,  4 
Dec.  1747;  Kilk.  Falc.  M.  10,329;  Cuningham  and  Co., 
§-c.  V.  Hamilton,  21  Nov.  1770,  M.  10,410 ;  Stair,  iii.  2. 
16;  i.  Bell,  Com.  77.  Alu  attempt  was  made  to  adjudge 
the  eldest  son's  spes  mcceasionia  to  the  estate  of  his  father, 
who  was  fatuous,  and  under  curatory,  but  unsuccessfully 
Beaton  and  M' Andrew  v,  McDonalds,  7  June  1821,  i.  S.  50 
(N.  E.  53).  As  the  son  might  sell  his  apes  aucceasionisy  it  i 
difficult  to  see  why  his  creditors  might  not  adjudge  it.  Craig 
iii.  2.  15,  thinks  that  servitudes  may  be  apprised ;  but  as  tb 
rule  of  our  law  is  prcedium  prcedio  aervit,  and  that  the  servi 
tude  cannot  be  acquired  without  the  tenement,  it  is  doubtfii 
how  far  a  servitude  per  ae  could  be  adjudged ;  Ersk.  ii.  9.  £ 

Formerly,  offices  were  often  granted  along  with  land^ 
and  were  sometimes  conferred  by  charter  and  sasine,  slBC 
not  only  made  descendible  to  heirs,  but  power  given  to  ns&g^ 
them;  and  they  were  often  sold  by  the  holders.  Sucb 
offices  were,  therefore,  held  adjudgeable,  even  where  they 
concerned  the  administration  of  justice,  as  heritable  sheriff- 
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diipe,  Craig,  iii.  2.  15;  Bankt.  iii.  2.  40.  Inferior  offices 
were,  of  course,  also  adjudgeable,  as  that  of  principal  usher 
to  the  Bang,  Cockbum  v.  Crers.  of  Langton,  10  July  1747, 
M.  150.  An  office  may  even  be  adjudged,  if  given  to  heirs 
and  assignees,  though  only  for  a  limited  term, — as  King's 
printer,  a  grant  of  which  had  been  given  for  forty -one  years; 
Naime  v.  Freebaim,  8  Feb.  1737,  M.  10,403 ;  Freebaim 
T.  Blair  and  Nairn,  22  July  1737,  M.  148,  Elch.  A.  t.  No. 
11.  But  if  the  office  be  granted  only  for  life,  if  no  power 
of  assigning  be  given,  and  a  delectus  personce  be  implied, 
the  office  is  not  adjudgeable,  even  though  a  power  to  name 
a  deputy  be  given, — such  as  keeper  of  the  register  of  sa- 
rines,  Wilson  v.  Falconer,  7  Dec.  1759,  M.  165.  Kames 
thiiikB,.that  though  the  office  itself  is  not  adjudgeable,  the 
profits  of  it  may  be  adjudged,  and  that  this  may  be  done, 
wherever  there  is  a  power  of  deputation ;  Ibid.  167.  But  it 
is  believed,  that  there  is  no  instance  of  such  an  adjudication. 
The  emoluments  of  the  hand  bell  of  a  town  may  ako  be 
adjudged,  Wilson  v.  Mags,  of  Dysart,  Jan.  1686,  M.  140 ; 
&e  dues  of  a  fair,  or  a  harbour,  ferry,  &c.  But  rights  con- 
ferred for  the  benefit  of  the  community,  such  as  the  right 
to  levy  the  .petty  customs  of  a  royal  burgh,  its  jail,  town- 
house,  and  large  bell  for  convocating  the  burgesses,  cannot 
be  adjudged,  Phin  v.  Mags,  of  Auchtermuchty,  Sfc,  22  May 
1827,  V.  S.  690,  (N.  E.  644). 

If  the  right  descend  to  heirs,  it  is  of  no  consequence  that 
it  does  not  yield  profit,  if  it  be  saleable.  Thus,  a  right  of 
patronage  cannot  legally  be  made  to  yield  profit ;  yet  it 
wag  never  doubted  it  is  adjudgeable.  On  this  principle, 
the  right  of  superintending  the  elections  of  a  royal  burgh, 
wa«  held  adjudgeable,  E.  of  Caithness  v.  Sinclair,  17  Feb. 
1749,  M.  163,  10,415 ;  the  right  of  presenting  a  pauper  to 
t  charitable  institution,  &c. ;  see  Ersk.  ii.  12.  7. 

It  was  long  ago  settled,  that  an  entailed  estate  might  be 
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adjudged  daring  the  life  of  the  debtor  in  posaeaeioru  ColviUs, 
Petr8.y  23  Jan.  1779,  M.  168 ;  More,  ccc. ;  Sandf.  439;  but, 
from  the  danger  of  creating  an  irritancy,  it  had  become 
the  practice  to  adjudge  not  the  lands  themselves,  but  the 
heir's  ''  liferent  right  and  interest"  in  them.  In  the  case 
of  Graham  v.  Hunter,  14  Nov.  1828,  vii.  S.  13;  and  of 
Grahame  v.  Alisofh  ^c,  3  Dec.  1830,  ix.  S.  130;  A&  19 
July  1833,  vi.  W.  and  S.  518,  a  charter  of  adjudication  and 
sasine,  in  these  terms,  were  held  to  be  invalid.  The  better 
way,  and  that  generally  adopted  in  practice,  is  to  adjudge 
the  lands  themselves,  under  an  express  declaration  that  the 
security  shall  fall  and  be  extinguished  ipso  facto,  by  the 
death  of  the  debtor,  and  that  its  effect  as  against  the  lands 
shall  then  altogether  expire.^ 

It  is  plain,  that  the  adjudication  of  the  heir's  liferent  right 
is  objectionable,  for  he  is  not  a  liferenter,  but  a  fiar,  though 
limited  by  the  fetters  of  the  entail.  On  the  assumption 
that  a  prohibition  against  altering  the  order  of  succession 
is  not  imposed  on  the  institute  in  an  entail,  but  that  pro- 
hibitions duly  fenced  against  sales  or  debts  are  imposed  on 
him, — can  a  creditor  adjudge  the  fee  of  the  estate  in  pay- 
ment of  his  debt?  or  failing  this,— <;an  he  adjudge  the 
debtor's  faculty  of  altering  the  order  of  succession,  and 
thereby  set  aside  the  entail?  See  Brown  v.  McGregor,  11 
Mar.  1837,  xv.  S.  837  ;  iii.  S.  and  M*L.  80. 

1  By  §  4  of  the  Transference  of  Lands  Act,  10  and  11  Vict.  c.  48, 
(25  June  1847),  the  conditions,  &c.  in  deeds  of  entail^  need  not  be  re* 
peated  in  dispositions  and  conyeyances,  decreet  of  adjudication,  &c.  &c., 
connected  with  such  lands ;  but  the  registered  deed  of  entail  maj  itaelf 
be  therein  referred  to.  Summonses  of  a^udication  in  such  cases,  should 
be  drawn  in  the  same  abbreviated  form.  Sect.  5  contains  a  similar  enact- 
ment with  reference  to  the  real  burdens,  &c.,  affecting  estates  not  en- 
tailed, and  the  same  remark  applies  to  summonses  of  adjudication  in  such 
cases.  These  enactments  are  repeated  with  reference  to  burgee  sub- 
jects,  10  and  11  Vict.  c.  49,  (25  June  1847),  §§  8,  4. 
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Where  a  party  in  poesesBion  of  an  estate  under  an  unre- 
corded entail,  contracts  debt,  the  estate  is  liable  to  be  ad- 
judged for  that  debt,  though  the  summons  be  not  raised 
nntQ  after  the  entail  is  recorded  ;  Smolkfs  Crers.  y.  Smollet, 
14  May  1807,  M.  Apx.  Tailzie,  No.  12 ;  Ferrier  v.  D.  of 
Rcxhurghy  10  Dec.  1813,  F.  C. ;  Rose  v.  Drummonds,  11  June 

1828,  tL  S.  945 ;  Boss  or  Munro  y.  Drummonds,  11  June 

1829,  tL  S.  945  ;  aff.  30  Aug.  1831,  y.  W.  and  S.  359,  and 
9  Feb.  1836,  xiv.  S.  453 ;  Sandf.  163. 

It  is  settled,  that  a  debtor,  whether  bankrupt  or  not, 
cannot,  by  conyeying  oyer  his  lands  to  trustees  for  payment 
of  his  debts,  preyent  a  non-acceding  creditor  from  adjudging. 
The  truster  is  not  diyested  of  the  beneficial  interest ;  and  the 
reyenrion  may  therefore  be  attached  by  adjudging  the  lands, 
without  reducing  the  trust  deed  and  infeftment.  If  they  be 
effectual,  howeyer,  the  adjudication  may  be  to  little  purpose ; 
but  this  is  the  adjudger's  concern ;  Leith,  S^c.  y.  Livingston, 
^.,  25  July  1759,  M.  1212;  Wilson,  ^c.  y.  M'  Vicar,  18  Feb. 
1762,  M.  1214;  Crers.  of  CohnUe  y-  The  Trustee,  22  Jan. 
1779,  M.  1221,  &c. ;  Barbour  y.  M'Minn,  w^c.,  7  July  1826, 
iv.  S.  806,  (N.  E.  813) ;  Harrowar's  Trs.  v.  Cauper's  Trs., 
16  Feb.  1827,  y.  S.  374,  (N.  E.  347).  In  the  case  of 
Barbour,  some  doubt  was  expressed  on  the  bench,  if  the 
proper  diligence  for  attaching  the  debtor's  reyersionary  in- 
terest were  not  arrestment ;  but  the  decree  of  adjudication 
was  pronounced  in  the  meantime,  reserying  all  objections 
camira  executionem.  In  the  general  case,  a  creditor  who 
has  acceded  to  a  trust  cannot  be  allowed  to  adopt  separate 
measures  by  adjudging  the  trust-estate,  which  would  throw 
the  masiagement  into  confusion ;  hut  if  he  haye  merely 
accepted  the  obligation  of  the  trustees  for  payment  out  of 
the  trust-funds,  and  no  measures  haye  been  taken  to  realize 
the  estate,  he  may  adjudge ;  E.  of  Breadalbane  y.  Mac- 
donaid,  ^c,  16  Jan.  1824,  ii.  S.  621,  (N.  E.  529),  "or where 
the  trust  is  neglected  and  inoperatiye  ;*'  i.  Bell,  Com.  723. 
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Where  adjudications  have  been  obtained  of  sach  an  estate, 
and  a  ranking  and  sale  raised,  and  decree  of  maills  and 
duties  pronounced,  the  Court  will  sequestrate  the  estate, 
and  name  a  factor;   Bank  of  Scotland  and  Hamilton  y* 
Ogilvy's  Trs.,  13  Feb.  1829,  vii.  S.  412.    Where  lands  are 
conveyed  to  trustees  to  be  sold,  and  for  payment  of  the 
truster's  debts,  the  interest  of  his  creditors  cannot  be  attached 
by  adjudication,  because  their  right  is  not  a  pro  indiviso 
interest  in  the  lands  conveyed,  but  a  right  to  call  the  trustees 
to  account  for  their  intromissions ;  and  this  right  must  be 
attached  by  arrestment,  whether  the  lands  have  been  sold 
or  not,  and  although  the  names  of  the  creditors,  and  amount 
of  their  debts,  be  specified  in  the  trust-deed;  M'EwanY, 
Thomson,  18  June  1793,  M.  5696  ;  Griersm  v.  Ramsay,  25 
Feb.  1780,  M.  7590.    The  share  of  a  partner  in  a  company's 
stock  can  be  attached  by  arrestment  only,  though  the  stock 
consist  of  heritable  subjects ;  Sime  v.  Balfour,  SfC,  1  Mar. 
1804,  M.  Herit.  and  Mov.  Apx.  No.  3;  aff.  20  July  1811, 
F.  C.  (1812-14),  p.  684 ;  see  xi.  S.  632 ;  Murrays  v.  Mur- 
ray, 5  Feb.  1805,  M.  ibid.  No.  6. 

When  a  ranking  and  sale  is  in  dependence,  no  separate 
adjudication  is  allowed  to  proceed,  the  decree  of  sale  being 
held  a  general  decree  of  adjudication  in  favour  of  every 
creditor  who  shall  afterwards  be  included  ii)  the  decree  of 
division,  64  Geo.  III.  c.  137,  (25  July  1814),  §  10 ;  but  this 
enactment  does  not  apply  to  adjudications  in  implement, 
which  may  proceed  notwithstanding ;  Wood  v,  Scott,  5  Feb. 
1833,  xi.  S.  355  ;  Somerville  v.  Bontine,  8  June  1839,  i.  D. 
906 ;  injra,  P.  v.  8.  29.     And  it  has  been  held  in  one  case, 
that  this  general  decree  can  only  take  effect,  where  the  debts 
are  constituted ;  Innes  v.  Scott  Moncrieff,  16  June  1821 ; 
i.  S.  75,  (N.  E.  74).     Great  doubts  have,  however,  been  en- 
tertained of  the  soundness  of  this  decision  ;  i.  Bell,  Com.  740, 
and  ii.  281. 
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SECT.  in. — FORM  OF  SUMMONS. 

The  form  will  be  foand  in  the  Style  Books.'    Till  the  late 
stfttate  10  and  11  Vict.  c.  48,  §§  17, 18,*  {supra  p.  657),  a  bUl 
Wfts  required,  and  the  summons  must  have  contained  the 
first  alternative  of  a  special  adjudication,  as  formerly,  it  was 
onlj  in  the  event  that  it  was  not  complied  with,  that  a  gene- 
ral adjudication  was  allowed,  Veitch  y.   Maxwell,   8  Nov. 
1708,  M.  85;  ErsL  ii.  12.  40.    The  estates  of  two  debtors, 
eonjunctly  and  severally  bound   in  one  ground  of  debt, 
maj  undoubtedly  be  included  in  one  summons  of  adjudica- 
tion,  Arbuthnot^  Pet.  10  Jan.  1747,  M.  13,322 ;  but  it  would 
certainly  not  be  advisable  to  include,  in  one  summons,  the 
estates  of  two  debtors  no  way  connected  with  each  other, 
though  both  were  indebted  to  the  same  creditor,  although 
there  does  not  seem  any  objection  to  the  competency.  Where 
there  are  many  adjudging  creditors,  they  sometimes  convey 
their  debts  to  a  trustee,  who  will  lead  an  articulate  ad- 
judication.    Each  creditor  may  obtain   an  extract  of  the 
decree  in  as  far  as  concerns  his  own  claim  only;  A.  S. 
23  Nov.  1711,  §  2.    The  special  adjudication,   {supra,  p. 
6567),  always   concluded  for   decree  of   adjudication  for 
payment  of  principal,  interest,  and  a  fifth  part  more,  whe- 
ther the  ground  of  debt  had  a  penalty  or  not,  and  if  it 

^  Jar.  Stjles,  Hi.  335.  For  the  Styles,  as  now  altered  to  suit  the  changes 
introdiioed  by  the  traDsference  of  Lands  Act,  (10  and  11  Vict.  c.  48,  20 
Jme  1847),  see  Alexander,  (2d  Ed.)  228,  et  seq, ;  Parker,  Sup.  7 ;  Duff, 
195.  The  cooclusioD  for  production  of  the  titles  of  the  lands  should  be 
•Toided,  as  uonecessarj  in  general  adjudications,  which  all  actions  now 
are.  It  would  rather  appear  that  there  is  no  necessity  for  concluding  in  the 
nnnmoDa  for  the  statutory  warrant  of  infeflment,  (infra,  p.  C99),  as  the 
Ktattie  (I  19)  gives  express  authority  to  the  judges  to  insert  such  a  warrant 
■poo  proDOoncing  decree  of  aciyudication.   See  farther  supra^  p.  666,  Note. 

'  Tbete  enactments  are  repeated  with  reference  to  burgage  subjects,  10 
and  II  Vict  c  49,  (25  June  1847),  §§  9,  10. 
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had,  still  the  penalty  could  not  ako  be  conclnded  for;  A.  S. 
26  Feb.  1684.  In  the  second  alternative,  or  general  adjudi- 
cation, the  principal  and  interest  are  alone  to  be  concluded 
for ;  but  if  expenses  of  the  decree  of  constitution  have  been 
given,  these  may  be  added ;  and  if  the  ground  of  debt  con- 
tain a  penalty,  it  is  to  be  concluded  for,  but  a  penalty  of 
more  than  a  fifth  is  exorbitant,  Apparent  Heir  of  Parteous 
V.  Nasmith,  28  Nov.  1783,  M.  120 ;  Dalrymple  v.  Lym,  14 
Jan.  1752,  M.  304.  It  is  in  the  discretion  of  the  Court, 
whether  the  penalty  is  afterwards  to  be  restricted  or  not ; 
and  if  the  expenses  incurred  by  the  creditor,  and  his  loss  by 
dead  interest  or  otherwise,  be  considerable,  the  Court  will 
allow  the  whole  penalty,  Crs,  of  Auchinbreck,  12  July  1769, 
M.  268;  Hailes,  271;  54  Geo.  III.  c.  137,  (25  July  1814),  § 
9.  If  a  decree  of  constitution,  however,  have  been  taken  on 
such  a  document,  it  seems  improper  to  conclude  both  for  the 
expenses  of  the  decree  of  constitution,  and  for  the  penalty  in 
the  bond,  as  the  only  use  of  the  penalty  is  to  cover  expenses ; 
and  therefore  either  the  expenses  or  the  penalty  must  be 
given  up.  But  the  penalty  may  be  concluded  for  even  where, 
in  a  previous  process  of  suspension,  the  letters  have  been 
found  orderly  proceeded  for  principal  and  interest,  without 
any  mention  of  penalty ;  Baird  v.  Morison,  16  Feb.  and  29 
Nov.  1693,  iv.  Sup.  96. 

The  first  alternative  always  concluded  for  a  fifth  more  than 
the  debt,  whatever  was  the  subject  to  be  adjudged ;  for  it 
was  not  limited  to  the  case  of  lands,  though  the  reason  given 
in  the  act,  1672,  {supra,  p.  657),  for  this  allowance  is,  that 
the  creditor  is  forced  to  take  lands  instead  of  money ;  Ker 
V.  RtUhven,  Mar.  1683,  M.  77.  It  appears  that  another 
reason  for  this  allowance  was  to  cover  penalties  and  sheriff 
fees :  Stair,  iii.  2.  14,  and  54. 

Heritable  bonds  commonly  contain,  not  only  a  penalty  for 
non-payment  of  the  principal  sum,  but  also  "termly  failzies," 
or  penalties  for  failure  in  payment  of  each  term's  interest. 
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Where  the  principal  sam  and  penalty  are  demanded,  it  is, 
of  eomse,  improper  to  demand  also  the  termly  failzies ;  and 
many  adjudications  have  been  restricted  to  a  security,  by 
adjudging  for  both  penalty  and  termly  failzies,  Park  v.  Craig ^ 
15  Nov.  1771,  M.  Apx.  A.  U  No.  6;  Hailes,  444;  Hart  v. 
Ncumyths,  27  July  1775,  M.  119,  Hailes,  651;  Apparent 
Heir  of  Farteous  v.  Namtith,  28  Nov.  1783,  M.  120.  If 
there  were,  however,  no  penalty,  as  in  bonds  of  annuity 
or  tacks,  the  termly  failures  might  be  adjudged  for. 

SECT.  IV. — PLURIS  PETITIO. 

The  most  common  objection  to  an  adjudication  is,  pluris 
peiitio, — that  it  has  been  led  for  more  than  is  due.    Such  an 
objection  was  always  fatal  to  an  apprizing,  as  this  diligence 
was  held  in  theory  to  be  an  appreciation  by  a  jury  of  a  por- 
tion of  land,  exactly  equivalent  to  the  debt ;  and  when  it  was 
disGOTered  that  part  of  the  claim  was  not  due,  it  was  impos- 
8ible»  without  again  applying  to  a  jury,  to  ascertain  what  part 
of  the  land  should  be  retained  for  the  real  debt.     But,  in  an 
adjudication,  unless  the  pluris  petitio  be  very  great,  or  have 
arisen  from  fraud  or  gross  negligence,  the  only  effect  will  in 
general  be,  to  restrict  the  adjudication  to  a  security  for 
pincipal  and  interest,  in  which  case  the  legal  will  not 
expire ;  and,  in  favourable  cases,  the  interest  on  the  accu- 
mulated  sum  and  expenses  may  also  be  allowed,  Balfour 
V.  WUkieaon,  3  Nov.  1738,  M.  107,  and  14  Feb.   1738; 
Elchiea,  A.  t.  No.  18.    The  Court  are  unwilling  to  set  aside 
an  adjudication  in  toto,  where  this  would  have  the  effect 
of  exduding  the  adjudger  from  any  share  of  the  estate ;  or 
where  the  question  is  with  the  debtor  himself,  who  ought  to 
have  objected  to  the  overcharge  in  the  process  of  adjudica- 
ticHi.    Wb^re  the  pluris  petitio,  however,  is  very  great,  or 
fraadulent,  or  where  the  adjudger  is  claiming  a  preference 
over  other  creditors,  the  adjudication  will  be  set  aside  in  toto, 
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Crers.  of  Brawny.  Gordon,  16  Dec.  1700,  M.  116 ;  see  M.  p. 
94,  et  seq.,  and  Apx.  A.  t.  Nos.  6  and  13 ;  Af  Whinnie  v.  Bur- 
ton, 4  Feb.  1796,  M.  125 ;  M'Kinnell  v.  Goldie,  9  June  1797, 
M.  312.  It  k  immaterial  though  there  be  a  pluris  petitio  in 
the  libel,  if  decree  be  taken  only  for  the  Butns  really  due ; 
MaxweU  and  RiddeU  v.  Maxwell,  5  Feb.  1743,  M.  110. 

BBCT.  V. — DESCRIPTION  OF  SUBJECT. 

In  the  description  of  the  subject  to  be  adjudged  great 
latitude  has  been  allowed,  as  creditors  cannot  be  supposed 
to  know  accurately  their  debtor's  property,  Bankt.  iii.  2.  41 ; 
but  it  ought  to  be  as  correct  as  possible.^     To  remedy  any 
defect  in  the  description,  a  general  clause  has  been  intro- 
duced into  the  summons,  so  broad  as  to  obviate  many  of  the 
questions  which  formerly  arose  from  defective  descriptions, 
and  under  it  almost  every  subject  connected  with  the  lands 
or  other  heritage  adjudged  will  be  carried ;  Blackwood  v. 
Crers.  ofMiln,  ^c,  9  June  1752,  M.  3396,  (3399),  Ersk.  il  12. 
8.    Thus,  teinds  were  held  not  to  be  carried  by  the  general 
clause  formerly  used ;  Home  v.  Home,  17  Feb.  1702,  M.  184. 
An  apprizing  of  a  tenement  was  found  to  carry  an  annualrent 
payable  to  the  debtor,  out  of  part  of  it  formerly  disponed, 
under  burden  of  the  annualrent ;  Niabet  v.  Meine,  23  Jan. 
1674,  M.  183;  i.  Sup.  708.    An  apprizing  led  against  a  father 
who  was  a  mere  liferenter,  his  son  being  fiar,  was  sustained 
to  attach  the  fee,  in  respect  the  father  had  a  faculty  to  revoke 
the  conveyance  to  the  son,  which  faculty  is  adjudgeable; 
Baird  v.  Morison,  16  Feb.  and  29  Nov.  1693,  iv.  Sup.  96.    An 
apprizing  of  all  lands  belonging  to  the  debtor  within  the  shire 
of  Dumfries  was  held  too  vague,  but  by  an  adjudication  of 
Enoch,  (a  barony),  with  partsand  pertinents,  alllandslying  con- 
tiguous, under  that  common  designation,  were  held  to  be  car- 

>  See  supra^  p.  666,  Note. 
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ried;  ApprUers  of  Estate  of  Enoch,  21  July  1680,  M.  183. 
The  emoluments  of  the  hand -bell  of  a  town  were  found  to  be 
carried  by  an  adjudication  of  the  common  good ;  Wilson  v. 
Mags.  ofDysart^  Jan.  1686,  M.  140.  A  debtor  having  con- 
Teyed  hig  lands  by  a  disposition  ex  facie  absolute,  and  the 
disponee  being  infeft,  but  a  back-bond  having  been  grant- 
ed by  the  disponee,  obUging  himself  to  reconvey,  on  pay- 
ment of  certain  debts,  an  adjudication  of  the  lands 
was  held  to  carry  the  back-bond  preferably  to  an  express  ad- 
judication of  the  back-bond,  Menzies  v.  Brown,  21  Dec  1710, 
M.  185,  and  iv.  Sup.  815 ;  See  Lady  Huttonhall  v.  Cran- 
ston, 21  July  1631,  M.  138.  An  adjudication  of  lands  was 
found  to  carry  the  mines  ;  OughterUmy  v.  E.  of  Selkirk,  28 
yoT.  1755,  M.  164.  An  adjudication  of  "  all  and  haill  a  tack 
of  the  lands  of  Daldowie  and  others,"  without  mention  of 
pariah,  shire,  landlord,  rent,  or  endurance,  was  sustained, 
Crfrs.  ofPinmore,  27  June  1784,  M.  181 ;  and  the  objection 
that  neither  the  parish  nor  county  in  which  the  lands  lay 
was  specified,  was  repelled  ;  Pierse  v.  Ross,  Bell's  8vo.  Cases, 
(1790-92,)  p.  3.  But  an  adjudication  of  lands,  as  belonging 
to  a  husband,  when  they  in  reality  belonged  to  his  wife,  with 
all  right,  title,  and  interest  the  debtor  might  have  in  them, 
was  held  insufficient  to  carry  the  husband's  interest  in  his 
wife's  property,  j'«rc  mariti;  Calder  v.  Steele,  19  Nov.  1818, 
F.  C.  see  supra,  p.  661. 

SrCT.  VI. — ARTICULATE  ADJUDICATION. 

In  r  rder  to  avoid  the  danger  of  a  pluris  petitio,  where  the 
idjodication  is  led  for  different  debts  in  the  same  summons, 
and  where,  if  all  the  debts  are  accumulated  into  one  sum, 
the  whole  adjudication  vrill  fall,  if  there  is  an  overcharge  in 
•ny  one  of  them,  Crers.  of  Catrine  v.  Baird,  1  Dec.  1738, 
M.  107 ;  Apparent  Heir  of  Porteous  v.  Nasmith,  4  Feb.  1784, 
M.  132 ;  Aff.  or  appeal,  Ibid,  the  practice  has  been  intro- 
duced of  accumulating  each  debt  separately,  so  that  a  pluris 

2x 
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petitio  111  one  of  them  does  not  affect  the  others.  This  is 
called  an  articulate  adjudication.  It  has  been  found,  how- 
ever, that  where  it  appears  from  the  grounds  of  debt,  that 
the  adjudger  is  merely  a  trustee,  in  so  far  as  regards  one 
of  the  debts,  a  pluris  petitio  in  that  claim  will  not  affect 
the  debt  the  adjudger  holds,  propria  nomine;  Baillie  of 
Torwoodltead  v.  Gairdner  and  his  Son,  Mar.  1683,  M.  101 ; 
Catrine,  supra. 

To  make  an  articulate  adjudication,  there  ought  to  be 
proper  conclusions  in  the  libel  for  accumulating  the  debts 
separately,  or  the  interlocutor  of  the  judge  must  be  expressed 
so  as  to  have  that  effect,  for  the  extractor  has  not  otherwise 
power  to  make  the  adjudication  articulate.  Thus  the  sum- 
mons concluding,  "  as  the  said  debts  shall  be  jointly  or 
separately  accumulated,"  and  decree  being  taken  simply  "in 
terms  of  the  libel,"  the  extractor  was  found  to  have  no  power 
to  extract  it  articulately ;  Landale  v.  Carmichael,  ^c,  25 
Nov.  1794,  M.  305 ;  Bell's  fol.  Cases,  109.  This  is  a  rigorous 
decision,  but  the  objection  was  laid  hold  of  to  prevent  an 
estate  being  carried  off  for  a  small  debt. 

The  proper  situation  for  an  articulate  adjudication,  is  where 
there  are  several  separate  grounds  of  debt ;  and  it  is  very 
usual  to  assign  a  number  of  debts  to  a  trustee,  to  lead  one 
adjudication  for  the  whole.  But  where  there  is  only  one 
ground  of  debt,  there  may  be  an  articulate  adjudication. 
Thus,  suppose  an  adjudication  is  led  on  a  bond, — the  prin- 
cipal, interest,  and  penalty  may  be  separately  stated ;  and 
an  error  in  any  of  these  sums  will  only  affect  the  sum  in 
which  the  error  is  made ;  Lord  Camel/ord's  Trs.  v.  Maxwell, 
28  July  1789,  M.  309.  This  method  deserves  attention  in 
practice.  The  ordinary  method  is  to  accumulate  principal, 
interest,  and  penalty,  into  one  sum,  and  any  error  in  one  of 
them  is  fatal  to  the  adjudication,  or  causes  it  to  be  restricted 
to  a  security. 

Lord  Bankton,  iii.  2.  46,  objects  to  the  conclusion  for  in- 
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terest  on  the  accumulated  sum,  as,  he  says,  the  adjudication 
being  a  judicial  disposition  of  lands  under  redemption,  the 
rents  are  carried  by  it,  and  it  is  the  law  that  substitutes  the 
interest  of  the  accumulated  sum  for  the  rents,  on  redemption. 
An  adjudication  within  the  legal  is,  however,  now  viewed 
merely  as  a  pigntM  prcetorium  ;  and  as  it  has,  besides,  been 
the  practice,  since  the  date  of  the  act,  to  adjudge  for  interest 
on  the  accumulated  sum,  Dallas,  (1773),  v.  i.  l\  iii.  p.  46,  it 
ought  to  be  continued. 

SECT.    VII. EXPENSES    OF    ADJUDICATION. 

An  adjudication  being  a  diligence,  it  is  improper  to  insert 
any  conclusion  for  expenses  in  the  summons,   though  the 
Court  will  award  expenses,  where  the  debtor  makes  unno- 
oessary  opposition.    These  expenses  cannot,  however,  be 
adjudged  for  in  this  process ;  and  it  is,  therefore,  proper  to 
keep  them  separate  from  the  decree  of  adjudication,  by 
taking  and  extracting  a  separate  decree  in  the  name  of  the 
agent ;  Bev.  493.    And  the  Court  refuse  to  add,  to  a  decree 
of  adjudication,  either  the  expenses  of  the  process,  or  the 
expense  of  a  separate  process,  for  the  same  debt ;  Suther- 
kmd  v.  Duff,  21  Feb.  1735,  Elchies,  h.  t  No.  3.     If  a  rank- 
ing and  sale  take  place,  the  expenses  will  be  recovered  out 
of  the  penalties,  if  there  is  a  penalty  in  the  grounds  of  debt ; 
Cmpetitiofiqf  Crers.  of  Auchinbreck,  12  July  1769,  M.  268  ; 
Hailes,  271 ;  even  when  the  penalty  is  restricted  to  neces- 
ttry  expenses;    Davidson    v.   Mackenzie^   Aug.    1774,    v. 
Snp.  437;  and  the  debtor  cannot  redeem  without  paying 
the  expenses. 

SECT.    VIII.— ADJUDICATION    BY    ASSIGNEE,  EXECUTOR,    &C. 

We  have  hitherto  supposed,  that  the  process  has  been 
porgned  by  the  original  creditor  against  the  original  debtor  ; 
let  us  now  take  the  case  that  the  creditor  is  changed.  Now, 
here  the  heir  or  assignee  must  be  vested  with  the  debt,  not 
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only  before  he  takes  decree,  but  before  he  takes  any  of  the 
preliminary  steps,  as  charging  the  heir  of  the  debtor  to  enter, 
when  that  form  of  proceeding  was  in  use,  {infra,  p.  681) ; 
Crers.  of  Forbes  v.  Gordon  and  JSrskine,  12  June  1724,  M. 
127 ;  Crers.  ofCatrine  v.  Baird,  26  Jan.  1739,  M.  108.  Sup- 
pose a  party  is  vested  with  three-fourths  of  a  debt,  and  is 
in  treaty  for  the  remaining  fourth,  which  he  afterwards 
acquires  ;  but,  without  waiting  till  his  title  is  completed;  he 
adjudges  for  the  whole  debt,  his  adjudication  is  not  only  null 
as  to  the  one-fourth,  but  wjll  be  restricted  to  a  security,  or 
annulled  as  to  the  three -fourths  on  the  ground  of  pluris 
petitio ;  Apparent  Heir  of  Porteous  v.  Naamith,  4  Feb.  1784, 
M.  121.  But  it  was  found  no  valid  objection,  that  a  charge 
was  raised  before  the  assignation  was  obtained,  the  execution 
being  posterior;  Ker  v.  Pringle,  4rc.,  11  Feb.  1703,  iv.  Sup. 
548  ;  but  this  was  carried  with  great  difficulty.  In  the  same 
manner,  if  a  bond  be  taken  payable  to  A,  and  the  heirs  of 
his  body,  whom  failing,  to  B, — if  B,  after  A's  death, 
adjudge,  without  vesting  the  debt  in  him  by  service,  the  ad- 
judication will  be  objectionable ;  Maxwell  v.  Maxwell,  4 
Feb.  1743,  M.  176 ;  see  Ersk.  Prin.  iii.  8.  36.  When  the  debt 
is  heritably  secured,  a  title  must,  in  like  manner,  be  com- 
pleted to  it  before  an  adjudication  is  led.  The  same  rule 
will  hold,  if  an  executor  or  general  disponee  adjudge,  without 
confirming;  Watson  v.  Marshall,  8fc.,  19  June  1782,  M* 
7009  ;  Crers.  of  Park  v.  Maxwell,  28  June  1785,  M.  14,382 ; 
although  want  of  confirmation  was  once  disregarded  ;  Wilson 

V. ,  4  June  1751,  v.  Sup.  788.  A  decree  dative,  without 

confirmation,  is  also  an  inept  title ;  Waddell  and  Tutor  v. 
Laurie  and  Boyd,  24  Jan.  1771,  M.  16,130.  But  it  is  suffi- 
cient if  the  confirmation  be  expede  before  extract,  though  after 
decree ;  Black,  ^c,  v.  Shand's  Common  Agent,  16  Jan.  18  >, 
ii.  S.  118,  (N.  E.  110),  and  More,  ccxcv.  A  bond  of  corro- 
boration alone  is  a  sufficient  ground  for  adjudication  ;  An- 
derson v.  Innes,  27  July  1756,  M.  7068 ;  but  a  decree  inforo 
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against  the  debtor,  obtained  by  the  general  disponee,  is  not 
equiralent  to  a  bond  of, corroboration;  Arbuthnot  v.  Cock- 
burn,  27  Not.  1789,  M.  14,383 ;  and  is  no  sufficient  ground 
for  an  adjudication.  Where  a  party  conveyed  inter  alia  a 
right  of  action  to  trustees,  but  not  to  their  heirs,  and  the 
truster  being  dead  and  the  trust  fallen,  and  the  next  of  kin 
who  was  interested  in  the  subject  of  the  trust  having  con- 
finned  as  executor  to  the  truster  :  and  a  creditor  of  the  next 
of  kin  having  adjudged  the  right,  it  was  held  that  the 
oreditor  had  a  good  title  to  pursue  the  action;  Gavin  v. 
Kirkpatrick,  30  May  1826,  iv.  S.  629,  (N.  E.  637);  aff.  17 
Mar.  1830,  4  W.  and  S.  48. 

If  proceedings  be  taken  by  an  assignee  before  the  date  of 
the  assignation,  they  are  null,  and  will  not  be  validated  by 
the  subsequent  concurrence  of  the  cedent ;  Abercombie  v. 
Anderson,  15  Nov.  1666,  M.  13,277.  But  where  the  right  of 
the  adjudger  comes  to  him  by  succession,  a  more  indulgent 
role  is  followed;  i.  Bell,  Com,  742;  Gun  v.  Sinclair,  13 
July  1678,  M.  13,283. 

SECT.  IX. — CHANOE  OF  DEBTOR. 

Let  US  now  consider  the  various  changes  which  may  take 
place  on*the  situation  of  the  debtor. 

Firstf  Suppose  the  original  debtor  is  dead,  and  that  the 
fceir  has  completed  his  title  to  the  property  of  the  deceased 
by  iofeftment.  Now,  by  this  measure,  the  heir  renders 
bimself  liable  for  the  debts  of  his  ancestor,  but  yet  it  is  in- 
competent to  proceed  against  the  lands,  without  a  decree 
against  the  heir,  or  his  bond  or  bill,  however  clearly  the 
debt  have  been  constituted  against  his  predecessor.  If  he 
will  therefore  grant  no  bond  or  bill,  a  decree  of  consti- 
tution against  him  must  be  obtained,  and  then  the  adjudi- 
cation proceeds  in  common  form. 

In  one  case,  Buchanan  v.  Purdon  Gray,  20  Jan.  1801,  M. 
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Apx.  h.  t  No.  12,  an  adjudication  led  against  an  heir,  without 
a  decre  of  constitution,  was  merely  restricted  to  a  security, 
but  this  can  hardly  be  relied  on  as  a  precedent.  The  ob- 
jector seems  to  have  been  content  with  this  restriction. 
See  Mirrie  v.  Hamiltcm,  15  Jan.  1740,  M.  90 ;  v.  Sup.  694. 

Where  the  heir  was  served  in  special,  and  had  charged  the 
superior  to  enter  him,  it  was  found  that  there  was  no  need 
for  a  special  charge,  {infra^  p.  679),  though  he  was  not  in- 
feft ;  Dickson  v.  Ker  and  Young,  25  Nov.  1629,  M.  169. 

Where  the  heir  is  a  creditor  of  the  ancestor,  and  wishes 
to  betake  himself  to  his  latter  character,  he  may  convey  his 
claim  to  a  trustee,  who  will  proceed  to  adjudge,  in  common 
form  ;  but  if  the  heir  be  a  pupil,  a  factor  loco  tutoris  will  be 
appointed,  with  power  to  convey  to  a  trustee ;  Pollock,  13 
Jan.  1747,  M.  16361. 

Second,  If  the  heir  have  rendered  himself  liable  for  his 
ancestor's  debts,  by  serving  himself  heir,^  or  have  incurred  a 
passive  title,  he  may  be  forthwith  pursued  for  payment  of 
the  debt.  The  distinction  between  passive  titles  must, 
however,  be  kept  in  view.  Thus,  the  passive  title  of  gestio 
is  universal ;  but  the  passive  title,  incurred  by  not  renoimo- 
ing  a  succession,  or  by  pleading  a  peremptory  defence,  as 
payment  or  prescription,  is  limited  to  the  particular  claim, 
and  infers  no  general  representation ;  Murray  v.  Ross,  S^. 
16  July  1629,  M.  9707  ;  Carfrae  v.  Telfer,  20  Jan.  1675,  M. 
9711. 

By  the  late  Transference  of  lands  Acts,  10  and  11  Vict.  c. 

*  By  the  late  service  of  Heirs  Act,  10  and  11  Vict.  c.  47,  (25  June 
1847),  §§  23,  25 ;  parties  served  by  decree  of  special  service,  shall  be 
liable  for  the  deceased*8  debts  and  deeds,  only  to  the  extent  or  valae  of 
the  lands  and  other  heritages  embraced  by  such  special  service,  and 
general  services  carried  through  \vith  reference  to  heritable  subjects  to  be 
specified,  shall  infer  only  a  limited  representation  of  the  deceased,  to  the 
extent  or  value  of  such  subjects. 
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48,  §  16,  and  c.  49,  §  8,  (25  June  1847),  charges  to  enter 
heir  are  no  longer  competent.      Before  noticing  more  fully 
the   enactments  of  these  statutes   on  this  subject,    it  is 
necessary  to  attend  to  what  the  former  law  was,  in  its  lead- 
ing particulars.     On  obtaining  decree  of  constitution  against 
an  heir  who  had  rendered  himself  liable  for  his  ancestor's 
debts,   it   was  necessary   to   charge   him   to   enter  to  his 
ancestor  by  special  charge,  if  the  latter  were  infeft,  and  by 
general  special  charge,  if  he  were  not,  or  if  the  subjects 
were  incapable  of  sasine,  1540,  c.  106,  (c.  24,  Th.  Ed.  ii.  375). 
This  charge  ought  not  to  have  been  given,  until  the  decree 
of  constitution  had  been  extracted,  though  it  was  sufficient, 
if  it  were  extractable,  Crers.  of  Catrine  v.  Baird^  26  Jan. 
1739,  M.  108;  McNeil  v.  Buchanan y  7  Feb.  1770,  M.  Apx. 
A.  t.  No.  2.  But  if  not,  the  objection  was  probably  fatal ;  Mac- 
kay  V.  Watfs  Crers.,  11  Dec.  1800,  M.  Apx.  Process,  No.  3. 
As  the  special  or  general  special  charge  supplied  the  place 
of  a  service,  great  care  was  required  in   preparing  it.      If 
the  description  of  the  lands  was  blank  in  it,  the  charge  was 
null;  Hunter  ^.Hunters,  20  July  1742,  M.  175,  Elchies,  h, 
U  No.   34 ;   V.    Sup.  723 ;    Hamilton's    Crers.    Competing , 
(Blackwood  v.  Boys,  ^c),  5  June  1752,  Elchies,  h.  t.   No. 
43 ;  Porteus  v.  Bell,  9  Feb.  1757,  v.  Sup.  857 ;  Bankt.  iii. 
2.  42;  14  Jan.  1744,  Kilkerran,  120.     The  omission  to  give 
»  special  charge  was  a  nullity,  MMinairte  v.    Coupary  4 
Feb.  1627,  i.  Sup.  231,  and  it  could  not  be  supplied  by  the 
heir  afterwards  serving  in  special ;  Bankt.  iii.  2.  18.     Nor 
could  it  afterwards  be  given  effectually,  so  as  to  validate  the 
decree  ;  i.  Bell  Com.,  743  ;  the  omission  to  narrate  the  de- 
cree of  constitution  in  the  charge  was  not  a  nullity  ;  Max- 
Vfdl  V.  Paterson,  10  Dec.  1751,  M.  176.     Even  where  the 
beir  was  infeft,  a  special  or  general  special  charge  was  held 
necessary,  if  the  sasine  were  objectionable,  as  taken  on  an 
exhausted  precept,  or  otherwise;  Murdoch  v.    Cheslie,  29 
Jan.  1766,  M.  6923. 
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Before  preparing  a  charge,  it  was  essential,  not  only  to 
know  whether  the  ancestor  were  infeft  or  not,  but  also  who 
were  the  proper  heirs  to  be  charged.  To  prevent  mistakes 
as  to  the  character  of  the  heir,  it  was  proper  not  to  specify 
in  what  character  he  had  right,  whether  as  heir  of  conquest, 
provision,  heir- male,  or  of  line  ;  for  if  the  character  were 
erroneously  described,  it  would  have  been  no  answer  that 
the  proper  person  had  been  charged.  Although,  therefore, 
it  was  sufficient  where  the  proper  person  was  charged,  to 
keep  the  charge  perfectly  general,  charging  him  merely 
as  the  lieir  of  his  predecessor,  still,  if  an  improper  per- 
son had  been  charged,  the  charge  would  be  null.  Thus, 
where  the  lands  were  destined  to  a  particular  series  of  heirs, 
a  charge  to  the  heir  of  line,  or  of  conquest,  when  he  was  not 
the  heir  of  the  investiture,  was  inept ;  Earl  of  Selkirk  v. 
Dalrymple,  3  Mar.  1756,  M.  Apx.  A.  t.  No.  1 ;  v.  Sup.  314. 
The  reason  was,  that  a  special  charge  supplied  the  place  of 
a  special  service ;  but  the  heir  of  provision  would  not  be 
properly  served  heir  in  special  to  lands  destined  to  him,  if 
his  service  were  in  the  character  of  heir  of  line,  or  of 
conquest. 

It  was  also  necessary  that  the  charge  should  have  been  to 
enter  to  the  proper  predecessor ;  Macneil  v.  Buchanaii^  7 
Feb.  1770,  M.  Apx.  h.  t  No.  2;  Hailes,  331 ;  Douglases  v. 
Montgomerie,  ^c,  18  June  1714,  Robertson,  99 ;  Anonymous, 
14  June  1671,  ii.  Sup.  643  ;  Robertson  v.  Crers.  of  Robertson, 
31  Jan.  1805 ;  i.  Bell,  Com.  743,  Note  3.  If  there  were 
several  heirs-portion ers,  it  was  necessary  to  charge  the  whole 
of  them ;  Reid  v.  Auchinloich  and  his  Son,  18  Feb.  1736,  M. 
173.  Where  the  heir  was  minor,  his  tutors  and  curators 
must  also  have  been  charged  ;  Crers.  of  Newlaw  v.  Broum, 
22  July  1737,  M.  174 ;  Elchies,  h.  t.  No.  13 ;  v.  Sup.  196. 
Inattention  to  any  of  the  above  paiiiiculars  had  always  the 
effect  of  restricting  the  adjudication  to  a  security,  and,  iu 
many  instances,  of  annulling  it  entirely.     The  days  of  charge 
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most  have  elapsed  before  the  summons  of  adjudication  was 
raised,  otherwise  it  was  null,  A.  S.  18  Feb.  1721 ;  Reprs.  of 
Couper  Y.  Other  Crers.  ofSkelbo,  9  July  1752,  M.  267  ;  see 
infra,  sect.  xii. 

JTiird,  If  the  heir  did  not  represent  his  ancestor  either 
active  or  passive,  the  first  thing  to  be  done  was  to  charge 
him  to  enter  heir  generally  to  his  ancestor,  1540,  c.  106,  (c. 
24.  Th.  Ed.  ii.  375) ;  Ersk.  ii.  12.  12.      This  charge  might 
hare  been  given  immediately  after  the  ancestor's  death ; 
bat  in  the  general  case,  the  day  of  compearance  in  the  sum- 
mons  of  constitution  could  not  he  within  the  annus  deliberaiidi, 
Bee  supra,  P.  ii.  1.  23  ;  A.  S.  8  July  1831,  §  3.      The  object 
of  this  charge  wasjictione  juris  to  make  the  heir  represent 
the  ancestor,  and  the  charge  must  therefore  have  been   to 
enter  to  the  ancestor,  who  was  the  proper  debtor,  Forbes  v. 
Reprs.  of  Dawson,  6  July  1755,  M.  180.  If  no  charge  had 
been  given,  and  the  creditor  could  not  establish  the  passive 
titles  against  the  heir,  the  decree  was  null,  and  the  tutors 
ind  curators  of  a  minor  must  have  been  charged  ;  Brown  v. 
Maxwell  (Newlaw),  22  July  1737,  Elchies,  A.  t  No.  13 ;  v. 
Sop.  196 ;  M.  174.     Decree  of  constitution  being  obtained, 
the  procedure  was  the  same  as  in  the  former  case ;  Ersk. 
ii.  12. 13.     The  case  of  the  heir  renouncing  will  be  after- 
wards considered,  infra.  Sects  xii.  xiv  ;  see  supra,  p.  207. 

As  tacks  vest  in  the  heir  ipso  jure  without  service,  no 
general  special  charge  was  required  previous  to  adjudging 
them;  Rule  v.  Hume,  19  June  1635,  M.  14, 374;  Ersk.  iii.  8.  72. 
As  already  mentioned,  charges  to  enter. heir  generally  are 
no  longer  competent.  By  §  16  of  the  above  act,  the  10  and  1 1 
Vict.  c.  48,  it  is  enacted,  ''  that  it  shall  no  longer  be  competent 
to  use  letters  of  general  charge,  or  special  charge,  or  general 
special  charge  ;^  but  in  an  action  of  constitution  of  an  an- 

'  Tbe  words  here  used  are  certainljr  very  broad,  but  charges  with  re- 
fcreooe  to  actions  of  constitation  and  adjudication  appear  to  be  those 
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cestor*8  debt  or  obligation  against  bis  unentered  heir,  the  cita- 
tion on  and  execution  of  the  summons,  in  such  action,  shall  be 
held  to  imply,  and  be  equivalent  to  a  general  charge,  the  tn- 
ducicB  of  which  shall  expire  with  the  tTiduciceofHUch  summons, 
and  shall  infer  the  like  certification  with  such  general  charge; 
and  it  shall  thereafter  be  competent  to  adopt,  under  such 
summons,  the  same  procedure,  in  all  respects,  and  to  pro- 
nounce the  same  decree,  which  would  have  been  competent, 
had  such  summons  been  preceded  by  letters  of  general 
charge  duly  executed  against  such  heir,  according  to  the  law 
and  practice  heretofore  in  use,  which  decree  shall  be  a  valid 
decree  of  constitution;  and  in  an  action  of  adjudication 
against  such  heir  following  on  such  decree  of  constitution, 
or  in  an  action  of  adjudication  against  an  unentered  heir 
founded  on  his  own  debt  or  obligation,  the  citation  on  and 
execution  of  the  summons  of  adjudication  shall  be  held  to 
imply,  and  be  equivalent  to  a  special  charge,  or  general 
special  charge,  as  the  circumstances  may  require,  the  tn- 
ducice  of  which  charge  shall  expire  with  the  inducice  of  such 
summons,  and  shall  infer  the  like  certification  with  such 
special  charge,  or  general  special  charge,  as  the  case  may 
be;  and  it  shall  thereafter  be  competent  to  adopt  under 
such  summons  the  same  procedure  in  all  respects,  and  to 
pronounce  the  same  decree,  which  would  have  been  com- 
petent, had  such  summons  been  preceded  by  letters  of  special 
charge,  or  general  special  charge,  as  the  case  may  be,  duly 
executed  against  such  heir,  according  to  the  law  and  practice 

which  are  aboliiihed.  Charges  to  enter  heir  tn  mobilibus^  in  terms  of  the  act 
1695,  c.  41,  (c.  72,  Th.  Ed.  ix.  462),  or  given  to  a  superior  previously  to 
raising  an  action  of  tinsel  of  superiority,  1474,  c.  57,  (c.  13,  Th.  Ed.  ii. 
107),  do  not  seem  to  be  affected  by  this  enactment.  (The  action  of  tinsel 
of  superiority  does  not  appear  to  be  entirely  superseded  by  the  Transfer- 
ence of  Land*s  Act).     See  Alexander,  (2d  Ed.)  56. 


IV.  9.  A.  9.]  ADJUDICATIONS.  683 

heretofore  in  use,  which  decree  shall  be  a  valid  decree  of  ad- 
jadication ;  and  in  an  action  of  constitution  and  adjudication 
combined  in  the  same  summons  against  an  unentered  heir,  it 
shaU  be  competent  to  adopt  the  same  procedure  in  all  re- 
spects, and  to  pronounce  the  same  decree,  which  would  have 
been  competent,  had  such  summons  been  preceded  by  letters 
of  general  charge  duly  executed  against  such  heir,  according 
to  the  law  and  practice  heretofore  in  use ;  and  in  such  com- 
bined action  of  constitution  and  adjudication  it  shall  be  com- 
petent to  pronounce  decree  of  constitution  and  adjudication 
in  one  and  the  same  interlocutor,^  and  to  extract  the  same  in 
one  and  the  same  extract,  which  decree  shall  be  a  valid  de- 
cree of  constitution  and  adjudication  ;  any  thing  in  an  act  of 
the  Parliament  of  Scotland  passed  in  the  year  one  thousand 
five  hundred  and  forty,  and  in  another  act  of  the  Parliament 
of  Scotland  passed  in  the  year  one  thousand  six  hundred  and 
twenty-one,  or  in  any  other  act  of  Parliament,  or  any  law  or 
practice  to  the  contrary  notwithstanding,  the  said  acts  being 
hereby  repealed  to  the  extent  of  making  these  enactments 
operative,  but  no  further/'* 
It  has  been  said.  Bell,  Com.  i.  759,  "  that  in  rights  which, 

*  ThU  would  appear  to  be  competent  only  where  the  heir  renounces  ; 
Duff,  34 ;  Parker,  32.  The  interlocutor  may  be  thus  expressed :  **  In 
reapect  of  the  renunciation  by  the  defender  to  be  heir  to  his  predecessor, 
the  deceased  assoilzies   him   from   the   passive  titles 

fibelled,  but  decerns  against  him  cognitionis  causa  tantum,  to  the  end  and 
effect  that  the  pursuer  may  attach,  as  law  will,  the  tueredUas  jacens  of 
the  defunct  debtor,  bona  mohilia  et  immohilia.  Farther  finds,  adjudges, 
lod  declares,  in  terms  of  the  conclusions  of  the  libel."  (The  statutory 
wamnt  for  infeftment,  infra,  p.  699,  may  follow). 

'The  Burgage  Tenure  Act,  10  and  11  Vict.  c.  49,  (23  June  1847), 
$  8,  repeats  this  enactment  with  reference  to  the  subjects  to  which  it  ap- 
plies. 
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though  moveable  as  to  succession,  are  adjudgeable,  as  ^nk 
stock,  Royal  Bank  of  Scotland  v.  Fairholm,  14  Feb.  1770, 
M.  Apx.  h.  t.  No.  3,  it  would  seem  that  the  adjudication  must 
be  preceded  by  a  charge,^  in  terras  of  the  act  1695,  c.  41,  (c. 
72,  Th.  Ed.  iz.  462),  to  confirm  executors  within  twenty  days, 
and  the  certification  of  the  act  1540,  c.  106,  (supra),  would 
take  place  on  such  a  charge."  It  will,  however,  be  observed 
that  the  charter  of  the  Royal  Bank  only  prohibits  "  arrest- 
ment or  attachment,"  and  the  creditor  would  therefore  seem 
to  be  entitled  to  confirm  it  as  executor  creditor,  the  proper 
mode  of  attaching  moveable  property,  after  the  debtor's 
death,  and  this,  of  course,  can  be  done,  without  any  charge, 
when  the  debt  is  liquidated.  When  the  claim  is  not  liquid, 
the  act  1695  prescribes  a  charge  against  the  next  of  kin  on 
twenty  days  to  confirm  executor,  which  creates  a  passive  title, 
unless  they  renounce,  and  if  they  do,  then  decrefe  cogniticnis 
causa  will  be  pronounced,  on  which  the  creditor  may  be  con- 
firmed executor  creditor ;  Ersk.  iii.  9.  35. 

It  has  been  already  mentioned,  (supra^  p.  662),  that  heri- 
table bonds,  on  which  no  infeftment  has  followed,  bonds  se- 
cluding executors,  and  other  personal  bonds  heritable  destu 
natione,  may  be  arrested  during  the  lifetime  of  the  creditor 
in  them,  1661,  c.  51,  (c.  283,  Th.  Ed.  vii.  262),  but  they  can- 
not  be  attached  by  confirmation  as  executor  creditor  after 
his  decease,  and  the  only  way  of  attaching  them  is  by  an 
adjudication ;  Sinclair  v.  Gibson,  Jan.  1728,  M.  14,364. 

Where  a  debtor  dies  after  having  granted  a  trust  deed  for 
behoof  of  his  creditors,  and  the  trustees  are  infeft,  proceed- 
ings may  be  taken  against  his  heir  in  the  same  manner  as  if 
no  such  trust  had  been  granted,  and  it  has  been  said  that 
proceedings  may  also  be  effectually  directed  against  the 

*  See  supra,  p.  681,  note. 
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trustees;  Campbell,  ^c.  v.  Common  Agent  in  Ranking  of 
Edderline,  14  Jan,  1801,  M.  Apx.  A.  t.  No.  11 ;  ii.  Bell, 
Com.  496 ;  but  see  Brodie*8  Stair,  464.  An  opposite  opin- 
ion is  said  to  have  prevailed  in  a  case  in  1806,  Bev.  482,  but 
that  case  was  never  decided.  In  this  last  case,  the  trust 
was  in  the  form  of  an  absolute  disposition,  and  the  trustee 
infcft. 

Where  the  granter  dies  leaving  a  trust-deed  for  the  distri- 
bution of  his  estate,  the  heir  seems  in  a  great  measure  de- 
prived of  that  character ;  and  the  proper  course  of  proceed- 
ing would  appear  to  be  to  constitute  the  debt  against  the 
trustees,  and  then  adjudge,  but  there  is  no  authority  for 
holding  an  adjudication  led  against  the  heir  objectionable. 

SECT.  X. — WHERE  THE  HEIR    PASSES    BY  HIS    IMMEDIATE 
PREDECESSOR. 

Where  an  heir  possesses  an  estate  on  apparency,  and  dies 
without  making  up  any  title,  the  next  heir  completes  his  title, 
by  serving  heir  to  the  preceding  proprietor  whose  title  was 
complete,  or  who  had  a  personal  title,  such  as  a  disposition  in 
his  favour.  In  this  way  the  immediate  ancestor  is  thrown 
entirely  out  of  the  feudal  progress,  and  the  subsequent  heir 
is  not,  at  common  law,  responsible  for  his  debts.  The  act 
lb95,  c.  24,  (c.  39,  Th.  Ed.  ix.  427),  however,  enacts  that  if 
any  man  "  shall  hereafter  serve  himself  heir,  or  by  adjudica- 
tion on  his  own  bond  shall  succeed,  not  to  his  immediate 
predecessor,  but  to  one  remoter,  as  passing  by  his  father  to 
his  goodsir,  or  the  like,  then  he  shall  be  liable  for  the  debts 
or  deeds  t>f  the  person  interjected,  to  whom  he  was  appear- 
and heir,  and  who  was  in  possession  of  the  lands  and  estate 
to  which  he  is  served  for  the  space  of  three  years,  and  that 
in  so  far  as  may  extend  to  the  value  of  the  said  lands  and 
estate,  and  no  farther,  deducing  the  debts  already  paid.*' 
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The  heir  is  not  liable,  if  he  possess  on  apparency,  Sinclair  v. 
Sinclair,  8  Jan.  1736,  M.  9810 ;  Grant  v.  Sutherland,  12  Dec. 
1754,  M.  9819,  aff.  15  April  1755,  Swinton's  App. ;  Erak.  iii.  8. 
94 ;  but  whether  he  would  be  held  liable,  if  he  entered  by  pre- 
cept of  clare  coiistat,  appears  very  doubtful.  The  act  1695,  is 
of  course  inapplicable  to  the  case  of  those  subjects  which  do 
not  require  service,  as  tacks,  personal  bonds  with  a  nominar- 
tim  substitute  immediately  after  the  creditor,  for  these  can- 
not be  possessed  on  apparency,  the  possession  itself  in  the 
one  case,  and  survivance  in  the  other,  completing  the  title - 
In  cases  under  this  act,  the  form  of  proceeding  seems  to  be 
to  constitute  the  debt  against  the  heir  passing  by,  libelling 
on.the  statute,  and  then  adjudging;  i.  Bell,  Com.  666. 

SECT.    XI. WHERE  THE  CROWN  SUCCEEDS  AS  ULTIMUS  HiERES. 

Where  there  is  no  heir,  the  crown  succeeds  as  ultimus 
hceres.  Now,  as  the  crown  requires  no  service  to  complete 
the  title,  no  charges  were  ever  necessary  or  competent ;  and 
the  debt  is  constituted  by  decree  against  the  proper  officers  of 
the  crown,  and  then  adjudication  may  proceed  (le  piano,  Reid 
V.  Officers  of  State,  20  June  1747,  M.  1355;  Elchies,  Bas- 
tard, No.  1 ;  i.  Bell,  Com.  713;  Stair,  iii.  3.  46-47. 

SECT.  XII. WHERE  THE  DEBTOR  SUCCEEDS  TO  LANDS. 

The  only  other  case  is  where  the  debtor  succeeds  to  lands, 
and  will  not  complete  his  title.  Here,  even  prior  to  the  10 
and  11  Vict.  c.  48,  §  16,  {supra,  p.  681),  abolishing  charges 
to  enter  heir,  no  general  charge  was  required,  as  the  claim 
lies  against  the  debtor  in  his  o%vn  right,  and  not  cw  r present- 
ing his  predecessor,  Ersk.  ii.  12.  14 ;  and  if  the  debt  be  vouch- 
ed by  a  liquid  document,  no  decree  of  constitution  is  neces- 
sary. Until  the  passing  of  the  statute  just  referred  to,  a  spe- 
cial or  general  special  charge  was  given,  in  the  same  way  as 
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where  the  ancestor  was  the  debtor,  the  provisions  of  the  act 
1540,  c.  106,  (c.  24,  Th.  Ed.  ii.  375),  being  extended  to  the 
awe  under  consideration,  by  the  act  1621,  c,  27,  (Th.  Ed.  iv. 
627).  The  charge  might  have  been  given  within  the  annus 
deliberandi;  but  the  summons  of  adjudication  could  not  be 
raised  till  the  expiry  of  the  year,  and  also  of  forty  or  twenty 
days  (as  the  case  might  be)  besides,  within  which  space  the 
heir  was  charged  to  enter ;  Ersk.  ii.  12. 15. 

In  the  old  case  of  Laird  of  Carse  v.  His  Brother,  23  Mar. 
1627,  i.  Sup.  45,  it  was  found,  that  an  heir,  when  charged 
to  enter  for  payment  of  his  own  debt,  might  renounce; 
but  the  soundness  of  this  decision  has  been  questioned; 
Brodie's  Stair,  p.  462.  It  is  not  a  case  likely  to  occur 
often,  as  the  heir  could,  in  general,  be  forced  to  do  what 
was  proper,  by  personal  diligence,  for  payment  of  the  debt. 
Bankton,  iii.  5.  114,  says,  that  in  no  case  could  an  heir  re- 
nounce on  a  special  charge,  whether  to  enter  to  lands  or  to 
a  personal  right,  and  whether  the  debt  were  the  ancestor's 
or  his  own.  And  Stair,  iii.  2,  51,  though  lie  thinks  the  heir 
might  renounce,  holds  that  the  hereditas  jaceiis  might  still 
be  adjudged  for  his  own  debt ;  see  also  Ibid,  iii.  5.  23. 

SECT.  XIII. ADJUDICATIONS  ON  DEBITA  FUNDI. 

Where  there  is  not  only  a  personal  obligation,  but  lands 
disponed  in  security,  or  where  there  has  been  a  real  burden 
created,  as  in  the  case  of  an  heritable  bond,  or  disposition 
containing  a  real  burden,  and  a  relative  personal  bond,  the 
adjudication  may  either  proceed  on  the  personal  obligation, 
or  the  real  right.  Where  it  proceeds  on  the  former,  there 
is  nothing  to  distinguish  it  from  any  other  adjudication  ;  and 
where  the  lands  already  burdened  are  adjudged,  the  only 
use  of  it  is  to  make  the  arrears  of  interest  bear  interest,  but 
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for  this  interest  thQ  adjudger  has  no  preference  over  other 
creditors  adjudging  on  a  personal  ground  of  debt,  Mac- 
kenzie V.  Crers,  of  Cockbum,  27  Jan.  1699,  M.  259.  But 
such  an  adjudication  may  include  not  only  the  lands  in  the 
security,  but  other  lands  of  the  debtor,  or  these  last  alone ; 
ii.  Bell,  Com.  521. 

Where,  again,  there  is  a  real  burden,  but  no  personal  ob- 
ligation, or  where  the  latter  is  ineffectual,  as  in  an  heritable 
bond  by  a  married  woman,  or  where  it  is  wished  to  make 
the  interest  upon  interest  equally  preferable  with  the  prin- 
cipal, decree  must  be  obtained  in  a  process  of  poinding  the 
ground  against  the  debtor  and  his  tenants  in  the  lands ;  and 
letters  of  poinding  the  ground  being  executed,  (vi.  Bell's 
Styles,  445),  an  adjudication,  narrating  the  grounds  of  debt, 
decree  of  poinding  the  ground,  and  execution  of  the  letters, 
will  be  raised,  concluding  for  adjudication,  in  common  form. 
It  can,  of  course,  contain  no  other  lauds  than  those  in  the 
security. 

Even  prior  to  the  act  10  and  11  Vict.  c.  48,  (supra,  p. 
681),  abolishing  charges  to  enter  heir,  a  process  of  poind- 
ing the  ground  might  liave  been  raised  against  the  heir, 
without  a  general  charge,  as  it  is  a  real  action,  but  not  within 
the  annus  deliberandi ;  Ei*sk.  iii.  8.  55.  Neither  is  any  de- 
cree of  constitution  necessary,  Oliphant  v.  Hamilton,  2  Jan. 
1667,  M.  2171 ;  "  and  the  poinding  of  the  ground  is  a  direct 
warrant  for  the  adjudication,"  i.  Bell,  Com.  716  ;  Bankt.  ii. 
5.  11,  and  iii.  2.  96  and  100  ;  Moncrieff  v.  L.  Balnagoume^ 
29  Jan.  1635,  M.  9315.  No  special  or  general  special  charge 
would  therefore  appear  to  have  been  necessary,  Hepburn  t. 
V.  of  Kingston,  23  Nov.  and  6  Dec.  1694,  iv.  Sup.  219; 
Stair,  iii.  5.  23.  Bankton,  iii.  2.  101,  thinks  a  creditor  in  a 
real  burden,  contained  in  a  disposition  over  lands,  is  not 
entitled  to  poind  the  ground  ;  but  this  opinion  appears  erro- 
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neons,  for  thia  process  is  competent  to  every  creditor  who 
has  a  real  burden  or  lien  on  lands,  Ersk.  iv.  1.  11 ;  Wilson 
T.  Eraser,  13  Feb.  1822,  i.  S.  350,  (N.  E.  2JJ). 

A  person  who  adjudges  an  estate  over  which  he  is  already 
■ecured,  cannot-,  of  course,  rank  twice  for  the  same  debt, 
bat  only  for  what  remains  due  of  his  accumulated  sum, 
ifter  deduction  of  what  he  draws  in  virtue  of  his  infcftment, 
Douglas,  Heron  and  Co.  v.  Bank  of  England,  ^c,  2  Aug. 
1781,  M.  14,131 ;  but  if  he  adjudge  two  different  estates, 
lie  may  rank  on  each  for  the  full  sum ;  and  although  lie 
recover  payment  from  a  separate  fund,   after   decree   of 
adjudication,  he  is  still  entitled  to  be  ranked  for  the  full 
lom,  that  he  may  draw  payment  of  the  balance,   Crers,  of 
Aiichinbreck  v.  Lockwood,  21  July  1758,   M.  14,129 ;  ii. 
Bell,  Com.  521. 

SBCT.  XIV. — ADJUDICATIONS  CONTRA  HEREDITATEM 
JACENTEM. 

In  all  the  cases  before  mentioned,  the  adjudication  is  found- 
ed on  the  act  1672,  c.  19,  (c.  45,  Th.  Ed.  viii.  93),  and  they 
are  all  cases  in  which  comprisings  were  formerly  in  use. 
The  only  kind  of  adjudication  for  payment  of  debt  known 
before  that  act,  was  adjudication  contra  liereditatem  jacen- 
tern,  where  the  heir  renounces  the  succession  of  his  ancestor, 
Bankt  iiL  2.  79  ;  Ersk.  2.  12.  47. 

This  is  the  only  kind  of  adjudication  which  can  proceed 
before  ihe  sheriff,  Ker  v.  Primrose,  4  Jan.  1709,  M.  46, 
ahboogh  some  doubts  have,  though  unnecessarily,  been 
eipreesed  of  its  competency,  M'Lachlan,  Sfc,  v.  Bennet,  15 
June  1826,  iv.  S.  712,  (N.  E.  717) ;  Ersk.  ii.  12.  53,  &c. ; 
bot  the  lands  must  be  within  his  jurisdiction,  Trs,  of 
Graham's  Crers.  v.  Hyslap,  3  Aug.  1753,  M.  49.  Where 
tbe  subject  has  no  situs,  as  a  bond  heritable  destinatione, 
it  might  be  sufficient  if  the  heir  and  debtor  in  the  bond 

2y 
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were  within  the  shire,  Crera,  of  Graham  v.  Hyalop^  6  Feb. 
1753,  Elchies,  h.  t  No.  45. 

The  proper  time  to  renounce  the  succession  is  when  the 
process  of  constitution  comes  into  Court,  and  the  form  is  to 
lodge  a  defence  founding  on  the  renunciation,  and  to  pro- 
duce a  minute  of  renunciation  along  with  it ;  or  if  a  regular 
deed  of  renunciation  have  been  executed  and  recorded,  to 
produce  the  extract.  The  heir  is  entitled  to  demand  from 
the  pursuer  the  expenses  thus  incurred,  provided  he  have 
caused  no  unnecessary  expense ;  Carruthers  v.  Hogg,  Sfc, 
28  Nov.  1828,  vii.  S.  81,  supra,  p.  207.  If  the  heir  allow 
decree  to  go  against  him  on  the  passive  titles,  he  may  stiU 
renounce  in  a  suspension  of  the  decree  ;  and  it  is  unneces- 
sary for  him  to  reduce,  Niabet  v.  Nisbet,  13  Jan.  1629,  M. 
13,899 ;  Harvie  v.  Baron,  20  July  1626,  M.  13,898 ;  Stair, 
ill.  2.  46,  and  5.  24.  And  he  has  even  been  allowed  to  re- 
nounce, after  an  apprising  had  been  led  against  him ;  Stair, 
iii.  5.  24.  The  heir  must  renounce  simply,  and  will  not  in 
general  be  allowed  to  insert  any  reservations.  Lady  Ogilvie 
V.  Lord  Ogilvie,  23  Jan.  1627,  M.  13,898  ;  Kennedy  v.  Mac- 
Dougall,  25  Jan.  1628,  M.  2699 ;  but  this  rule  has  some- 
times been  relaxed  ;  Stair,  iii.  5.  24.  The  heir,  if  he  once 
incurred  a  passive  title,  would  not  be  allowed  to  renounce; 
but  if  the  pursuer  do  not  state  the  objection,  it  is  jus  tertiU 

for  any  other  creditor  to  make  it;  v.  Scot,  20  Dec. 

1626,  M.  43.  And  though  ho  may  have  incurred  a  passive 
title  by  pleading  a  peremptory  defence,  when  sued  by  one 
creditor,  or  by  not  renouncing  when  charged,  he  may  still 
renounce  when  sued  by  another,  Ormiston  v.  Omie,  March 
1604,  M.  13,897.  Neither  is  it  any  objection  to  a  decree  of 
adjudication  cognitionis  causa,  that  the  heir  was  served,  and 
therefore  could  not  validly  renounce,  on  being  charged  to 
enter,  Drummond  v.  Jackson,  Dec.  1731,  M.  49.  If  the 
estate  have  been  encumbered  by  the  heir's  debts,  he  can- 
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not  renounce  until  he  clear  them  off,  Jeffray  v.  Murray,  8 
Not.  1676,  M.  9741.  Where  a  decree  cognitionis  causa 
was  taken  in  absence  against  certain  parties  alleged  to  be 
executors  or  intromitters,  without  a  charge,  or  any  evidence 
of  a  passive  title  incurred  by  the  defenders,  it  was  held  null, 
talker  v.  Nemo,  8  July  1625,  i.  Sup.  25. 

An  heir  must,  in  every  case  where  he  declines  to  enter, 
take  a  day  to  renounce,  even  though  he  have  taken  steps  to 
confirm  executor,  and  thus  put  himself  in  safety  effectually 
to  dispute  the  validity  of  the  debt,  Begbie  v.  Erskine,  22 
Dec.  1792,  M.  5295. 

The  annus  deliberandi  being  allowed  to  the  heir  to  consider 
whether  he  will  enter  or  not,  it  is  of  course  competent,  when 
ke  has  taken  his  resolution,  by  renouncing  the  succession,  to 
proceed  to  obtain  decree  of  constitution  within  the  year. 
Stair,  iii.  2.  46,  and  other  creditors  cannot  object,  Blair  v. 
Brottfn,  14  July  1631,  M.  6870. 

Where  it  is  expected  that  the  heir  is  to  renounce,  it  has 
long  been  usual  to  throw  into  the  summons  of  constitution 
a  conclusion  for  adjudication.  In  our  former  practice  it  was 
iometimes  doubted  whether  the  combination  of  the  summons 
of  constitution  and  adjudication  were  correct ;  but  the  ob- 
jection was  overruled  in  several  cases,  Boyd  v.  Boyd,  26 
July  1676,  M.  188;  Courty  v.  Stevenson,  16  July  1678,  M. 
2237;  and  the  practice  was  quite  established;  Ersk.  ii.  12. 
47.  Formerly  the  decree  cognitionis  causa  must  have  been 
extracted  and  produced,  before  decree  of  adjudication  was 
taken,  Brebner  v.  Wilson,  2  July  1752,  Elchies,  h,  t,  Xo.  44. 
Bot  by  §  16  of  the  late  Transference  of  Lands  Act,  10  and 
11  Vict.  c.  48,  (25  June  1847),  it  is  declared,  that  in  an 
action  of  constitution  and  adjudication,  combined  in  the 
lame  summons  against  an  unentered  heir,  it  shall  be  compe- 
tent to  pronounce  decree  of  constitution  and  adjudication  in 
one  and  the  same  interlocutor,  and  to  extract  the  same  in 
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one  and  the  same  extract,  which  decree  shall  be  a  valid  de- 
cree of  constitution  and  adjudication ;  see  supra,  p.  682. 
No  special  or  general  special  charge  was  ever  of  course  ne- 
cessary, or,  indeed,  competent,  after  a  renunciation.  This  pro- 
ceeding, as  already  mentioned,  is  not  founded  on  the  act  1672, 
and  therefore  the  first  alternative  of  that  act,  when  in  use,  («u- 
pra,  p.  657),  could  not  be  concluded  for,  the  adjudication  cog- 
nitionis  causa  being  in  all  cases  a  general  adjudication,  there 
being  no  one  to  produce  a  title,  purge  incumbrances,  &c. 

SECT.  XV. — PROCEDURE  IN  ADJUDICATIONS.^ 

A  summons  of  adjudication  till  lately  required  a  bill,  which 
was  passed  without  producing  the  grounds  of  debt,  or  any 
other  warrant.  By  §  17  of  10  and  11  Vict.  c.  48,  (25  June 
1847),  the  bill  is  abolished.'  "When  in  use  it  was  necessary 
that  it  should  have  been  correct,  as  a  very  slight  error  here 
was  held  to  vitiate  the  whole  procedure ;  such  as  an  error 
in  the  Christian  name  of  the  party,  Reid  v.  Ker,  16  Jan. 
1739,  M.  4154.  After  twenty  years,  however,  an  error  in 
the  bill,  which  is  a  warrant  of  the  adjudication,  was  disre- 
garded, Maxwell  and  Riddel  v.  Ma^nvel,  5  Feb.  1743,  M. 
6174. 

Adjudications  are  signeted,  executed,  called,  and  enrolled 
like  ordinary  summonses.  But  by  the  mere  citation*  of  the 
debtor,  the  subject  to  be  adjudged  becomes  litigious,  so  as 
to  put  a  stop  to  the  acts  of  the  debtor,  an  effect  which  exe- 
cution of  the  summons  does  not  produce  in  ordinary  actionS} 

'  See  supra,  sect  iii.  p.  669, 

'  There  is  a  corresponding  provision  in  the  Burgage  Tenure  Act,  10 
and  1 1  Vict.  c.  49,  (25  June  1847),  §  9. 

*  By  §  20  of  the  Sequestration  Statute,  2  and  3  Vict.  c.  41,  (17  Aug. 
1639),  a  recorded  abbreviate  of  the  petition  and  deliverance  has,  from  and 
after  the  date  of  the  deliverance,  the  effect  of  an  inhibition,  and  of  a  cita- 
tion in  an  adjudication. 
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Stair,  iii.  2.  21 ;  Erek.  ii.  12.  16,  and  41 ;  1672,  c.  19,  (c.  46, 
Th.  Ed.  viii.  93),  ad.  fin. ;  ii.  Bell  Com.  153.  Litigiosity  con- 
tinues after  decree  of  adjudication  is  obtained,  provided  the 
adjudger  proceed  to  complete  his  adjudication,  without  un- 
dne  delay,  Ersk.  ii.  12.  17  ;  Duchess  of  Dourflas  v.  Scot,  26 
July  1764,  M.  2833,  though  Lord  Kames  doubts  whether 
mora  could  be  imputed  to  an  adjudger  during  the  legal.  Elu- 
cidations, Art  19 ;  M.  8390. 

The  whole  grounds  of  debt  ought  to  be  produced  with  the 
aammons  of  adjudication,  otherwise  it  may  be  restricted  to 
a  security;  Duke  of  Argylev.  M*QuorquadaIe,  20  Dec.  1722, 
IL  12,017. 

The  Lord  Ordinary,  "  before  whom  the  first  process  of 
adjudication  for  payment  or  security  of  debt  is  called,  shall 
ordain  intimation  thereof  to  be  made  in  the  minute-book,  and 
on  the  wall,  in  order  that  any  other  creditors  of  the  common 
debtor,  who,  at  the  next  calling  of  the  cause,  can  shew  that, 
although  they  have  not  executed  their  summonses  of  adju- 
dication, they  are,  in  other  respects,  by  the  nature  of  the 
grounds  of  debt,  and  steps  taken  by  them,  in  condition  to 
proceed  in  adjudging  their  debtor's  estate,  may  produce  the 
instructions  of  their  debts,  with  summonses  of  adjudication, 
libelled  and  signeted,  for  the  purpose  of  their  being  con- 
JMned  in  the  decree  of  adjudication,  twenty  sederunt  days 
being  allowed  for  such  intimation,  before  the  cause  can  be 
called  a  second  time ;  and  if  any  of  these  forms  shall  happen 
to  be  omitted,  the  said  adjudication  shall  be  null  and  void, 
without  prejudice  to  its  being  brought  forward  again,  in 
more  due  form,  or  still  conjoined  with  any  after  adjudica- 
tion, and  without  prejudice  to  the  validity  and  order  of 
ranking  of  posterior  adjudications,  according  to  the  rules 
oflaw ;"  64  Geo.  III.  c.  137,  (25  July,  1814),  §  9.^ 


lo  respect  it  is  admitted  that^this  is  the  first  process  of  abjudication 
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The  conjunction  of  adjudications  saves  very  little  time 
and  expense  ;  merely  the  inducice  of  citation,  and  expense  of 
execution.  It  is  of  no  consequence  that  the  debt  in  the  first 
adjudication  is  paid  ;  and  it  is  thought  that  the  subsequent 
adjudgers  cannot  be  affected  by  any  defect  in  it ;  i.  Bell, 
Com.  724.  Subsequent  adjudgers  will,  however,  take  care 
that  the  first  adjudication  is  at  least  ex  fade  regular.  K, 
after  intimation  is  ^iven,  another  creditor  obtain  decree  of 
adjudication,  without  being  conjoined,  and  without  intima- 
tion, the  decree  will  be  good,  and  the  adjudication  first 
called,  though  decree  may  not  bo  obtained  till  after  the 
decree  in  the  other,  will  be  held  the  first  adjudication; 
Allisons  V.  Ballantiney  19  Dec.  1805,  M.  Apx.  A.  U  No.  14. 

The  intimation  is  made  by  aflSxing  a  copy  of  the  inter- 
locutor, with  the  names  of  the  parties,  and  the  clerk's  mark, 
on  the  walls  of  the  Court.  A  certiBcate  of  the  intimation  is 
written  on  the  summons,  on  the  elapse  of  tlie  period  of 
intimation.  The  intimation  is  also  given  in  the  minute- 
book. 

This  intimation  cannot  be  opposed,  unless  the  debtor 
instantly  instruct  that  the  debt  is  not  due,  or  that  he  has  a 
claim  of  retention ;  Exers.  of  D,  of  Queensben^  v.  Tail,  11 
July  1817,  F.  C.^  Neither  does  the  allegation  that  the  pur- 
suer has  agreed  to  a  supersedere,  unless  instantly  verified, 
prevent  the  intimation  ;  for  the  defence  is  not  excluded  by 
this  order;  Idle  v.  Earl  of  Fife,  6  Mar.  1830,  viii.  S.  669. 
Far  less  can  it  be  opposed  by  the  trustees  under  a  deed  for 
payment  of  debt,  alleging  that  the  trust  estate  cannot  be 

brought  against  the  defender  of  the  subjects  libelled,  the  Lord  Ordinary 
appoints  intimation  thereof  to  be  made  in  the  minute-book  and  on  the 
walls  of  the  Parliament  House,  to  all  the  other  creditors  of  the  defender* 
for  the  purpose  and  in  the  form  prescribed  by  the  acts  of  Parliament 
passed  thercanent.** 

^  *^  The  soundness  of  this  decision  bus  been  doubted.** — More,  ccxcix. 
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attached  by  a  non-acceding  creditor;  Harrowar's  Trs.  v, 
Qnq^er's  Trs.,  16  Feb.  1827,  v.  S.  374,  (N.  E.  347);  E.  of 
Brtadalbane  v.  Macdanald,  ^c,  16  Jan.  1824,  ii.  S.  621,  (N. 
EL  529) ;  or  by  the  debtor,  on  the  ground  that  steps  were 
in  progress  to  sell  part  of  the  estate,  under  an  act  of  Par- 
liament  authorizing  a  sale  to  pay  entailer's  debts ;  Camp- 
bell T.  Campbell,  11  July  1828,  vi.  S.  1146.  In  a  first  ad- 
jadication,  the  Lord  Ordinary,  after  hearing  objections  at 
the  bar,  appointed  intimation,  and  the  defender  having  pre- 
sented a  reclaiming  note  along  with  defences,  the  Court 
remitted  to  the  Lord  Ordinary  to  repono  the  defender  on 
paying  reasonable  expenses,  and  with  power  to  his  Lordship 
to  hear  parties  as  to  recalling  intimation  ;  Sliotton,  Malcolm 
and  Co.  and  Mandy.  v.  McNeill  and  Trustee,  20  May  1834, 
ID.  S.  609.  The  Court  cannot  dispense  with  the  intimation 
for  twenty  days  of  a  first  adjudication,  and  pronounce  decree 
during  their  currency,  even  on  a  statement  of  urgent  cir- 
dUDstances;  Badenoch  and  Turner^  Petrs.,  9  Mar.  1838, 
xri.  8,  903.  On  elapse  of  the  days  of  intimation,  tlio 
cause  will  be  enrolled  in  the  hand  roll  of  the  Lord  Ordinary, 
and  the  counsel  for  the  creditors  who  have  lodged  their 
grounds  of  debt  and  summonses,  craves  to  have  them  con- 
joined, and  decree  of  adjudication  is  then  pronounced  as 
concluded  for  in  their  respective  libels.* 

^  Each  creditor  produces  an  inventory  of  his  summons,  marked  at  the 
fee  fond,  with  relative  grounds  of  debt,  as  his  interest,  titled  **  Inventory 
<i£tbe  summons  of  adjudication  and  interest  for  produced  in  the 

dork  8  bands,  in  order  to  be  conjoined  in  the  decree  that  shall  be  pronounced 
ia  the  process  of  adjudication  raised  and  insisted  in  by  £.  against  B.'* 

At  a  calling  of  the  cause,  af^er  the  lapse  of  twenty  sederunt  days,  the 

ioQowing  procedure  takes  place : — **  A.,  for  the  pursuer  K.,  resumed  the 

procecdiogs  had  in  causa^  and  stated  that  due  intimation  had  been  made 

in  t^nns  of  last  interlocutor,  and  craved  decree  of  adjudication,  in  terms 

of  the  libel.  ' 

'*  F.   for   H.,  another  at^judgiug  creditor,  |btated,  that   he  ',had  pro- 
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Xo  creditor  can  be  conjoined  who  could  not  himself  ad- 
judge. A  person,  therefore,  who  had  charged  an  heir 
to  enter  in  special,  {supra^  p.  681),  could  not  be  conjoined 
till  the  days  of  charge  had  expired ;  Douglas,  Heron  ai%d  Co. 
V.  Dunmore  and  Co.,  23  Dec.  1784,  M.  279 ;  but  it  is  not 
necessary  to  authorize  the  conjunction  that  the  debtor  be 
bankrupt,  Ibid,  An  adjudger  who  lodges  his  libelled  sum- 
mons and  grounds  of  debt  in  a  first  adjudication,  can  onlj 
ask  to  be  conjoined  in  the  decree  to  be  pronounced.  If  the 
first  adjudication  be  opposed,  and  delay  ensue,  the  second 
adjudger  cannot  demand  decree,  in  terms  of  his  summons  of 
adjudication;  For  man  v.  Nicholson  and  Roberts,  23  Feb. 
1832,  X.  S.  365. 

It  is  only  with  the  first  adjudication  that  there  can  be  a  ' 
conjunction.  Any  decree  taken  on  a  summons  conjoined  with 
a  subsequent  adjudication  is  null;  Campbell,  ^c.  v.  Com.  Agent 
in  Ranking  of  Kinlochaline,  24  Nov.  1801,  M.  Apx.  Bank- 
rupt, No.  13  ;  i.  Bell,  Com.  724.  But  where  an  adjudication, 
after  having  been  intimated,  was  abandoned,  it  was  not  held 

duced  a  libelled  and  signeted  summons  of  adjudication  at  his  instance 
against  the  present  defender,  and  craved  that  the  same  might  be  con- 
joined  with  the  previous  process  of  adjudication,  and  that  decree  of  a^ja- 
dicatiun  be  now  pronounced.** 

*<  The  Lord  Ordinary  conjoins  the  process  of  adjudication  at  the  in- 
stance of  H.,  with  the  previous  adjudication  at  the  instance  of  E.,  and 
adjudges,  decerns,  and  declares  against  the  defender  in  absence,  conform 
to  the  respective  conclusions  of  each  libel,  and  if  necessary,  allows  sepa- 
rate decrees  of  adjudication,  at  the  instance  of  the  said  E.  and  the  said  H,, 
to  go  out  and  be  extracted  accordingly.** 

Where  there  is  no  conjuncUon  of  interests,  the  procedure  will  be  as 
follows: — **  A.,  for  the  pursuer,  resumed  the  proceedings  had  tncowja, 
and  stated  that  due  intimation  had  been  made  in  terms  of  last  interlo- 
cutor, and  craved  decree  of  ajudication,  in  terms  of  the  libel.** 

^*  Having  heard  what  is  above  stated  and  oraveA,  adjudges,  decerns, 
and  declares,  conform  to  the  conclusions  of  the  libel.*' 
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a  first  adjadication  in  this  question ;  Clerk y  Sfc.^  v.  Com. 
Agent  in  Ranking  of  Kinlochaline,  5  Mar.  1802,  M.  Apx. 
Bankrupt^  No.  15. 

If  the  debtor  oppose  the  adjudication,  the  Lord  Ordinary, 
or  Court,  may  "  require  parties  to  proceed  according  to  the 
forms  applicable  to  ordinary  actions,  in  so  far  as  in  each 
particular  instance  it  shall  appear  fit  and  expedient  to  apply 
these ;  but  except  in  so  far  as  a  compliance  with  these  shall 
be  specially  required,  such  actions  shall  proceed  according 
to  the  forms  in  use  in  such  actions  before  the  passing  of  the 
(Judicature)  statute,  except  in  regard  to  the  power  and 
mode  of  review  of  any  interlocutors  pronounced  therein ;" 
A.  S.  11  July  1828,  §  103.  {supra,  p.  345). 

Adjudication  being  in  reality  a  process  of  execution  in  the 
form  of  an  action,  decree  will  not  easily  be  stopped,  parti- 
cularly if  the  ground  alleged  cannot  be  instantly  verified. 
Such  allegations  wiU  be  discussed,  when  the  adjudger  comes 
to  enter  into  possession  of  the  lands,  by  process  of  maills  and 
duties;  but  in  the  meantime  decree  of  adjudication  will  be 
giren,  reserving  all  objections  contra  executionem ;  Stair,,  iii. 
2.  54,  and  iv.  36.  1 ;  Bankt.  iii.  2.  33.  Thus,  it  will  not  pre- 
sent decree  that  the  ground  of  debt  is  suspended,  and 
redaction  improbation  raised ;  Boyd  v.  Boyd,  26  July  1676, 
M.  188 ;  Tod  v.  Scot,  16  Dec.  1707,  M.  190  ;  Fletcher  v.  E. 
of  Airly,  6  Jan,  1693,  iv.  Sup.  41;  nor  that  a  multiplepoinding 
is  raised  to  ascertain  who  is  best  entitled  to  the  debt,  for 
wspension  only  stops  personal  diligence ;  Thain  v.  Mo7icrief, 
25  July  1770,  M.  Apx.  h.  t.  No.  4  ;  Hailes,  358.  If  the 
reason  of  reduction  be  instantly  verified,  the  defender  may 
be  allowed  to  repeat  a  reduction  incidenter  in  the  process  of 
adjodication,  but  not  where  a  proof  is  required  to  be  led ; 
Lord  and  Lady  Ormistoun  v.  Hamilton  and  Tutrix,  8  Nov. 
1711,  M.  190 1  Cald^  v.  Ogilvy,  31  Jan.  1712,  M.  197. 
But  the  adjudger  cannot  be  called  on  to  prove  his  debtor's 
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right  to  tho  lands  sought  to  be  adjudged,  even  where  a 
third  party  offers  to  instruct  they  are  his,  for  the  adjudger 
is  entitled  to  adjudge  all  right  the  debtor  has  in  the  lands, 
and  the  mere  circumstance  of  another  producing  an  ex  fade 
absolute  title  is  not  decisive  evidence  that  his  debtor  has 
no  interest  in  them,   and  this  is  not  the  time  to   enter 
into  any  lengthened  investigation.   The  proper  time  is,  when 
the  adjudger  attempts  to  enforce  his  decree  by  levying  the 
rents.    A  great  many  authorities  may  be  cited  to  this  effect, 
several  of  which  will  be  found  in  M.  191,  2,  3,  5,  &c.  Stair, 
iii.  2.  47.     The  form  of  making  up  a  title  by  trust  bond  and 
adjudication  ;  {infra,  p.  725),  also  establishes  the  above  doc- 
trine.    It  is,  however,  in  modem  practice,  usual  to  allow 
parties  who  produce  a  clear  title  to  the  subjects  contained 
in  the  summons,  to  appear  and  have  them  struck   out ; 
Marstons  v.  Underwood,  16  Jan.  1827,  v.  S.  200,  (N.  E.  185) ; 
but  if  there  be  any  doubt,  adjudication  is  pronounced  in  the 
meantime,   reserving  the   defences   of  the  parties;  Paul 
{Boyd^s  Tr.)  v.  Boyd,  Sfc,  19  May  1829,  vii.  S.  621.     Even 
.  where  a  ranking  and  sale  of  the  lands  had  been  brought  by 
the  apparent  heir,  it  was  held  no  ground  for  preventing  ad- 
judications being  led  ;  Cheape  and  Lindsay  v.  Campbell,  4rc., 
29  Jan.  1796,  M.  5301 ;  but  by  60  Geo.  III.  c.  137,  (25  July 
1814),  §  10,  adjudications,  during  the  dependence  of  a  pro- 
cess of  ranking  and  sale,  were  prohibited  ;  see  Somerville  v. 
Bontine,  8  June  1839,  i.  D.  906. 

The  defences  against  the  adjudication  being  dismissed,  the 
debtor,  if  he  still  wished  to  gain  time,  used  formerly  to  offer 
to  comply  with  the  first  alternative  of  the  summons,  viz.  for 
special  adjudication,  (supra,  p.  657) ;  and  a  day  was  assigned 
him  to  produce  a  progress,  purge  encumbrances,  and  fulfil 
the  other  directions  of  the  act,  as  already  noticed.  It  is  now 
no  longer  necessary  to  libel  or  conclude  for  special  adjudica- 
tion, (Ibid,)  but  it  may  be  observed  that  till  the  10  and  11 
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of  the  Queen,  c.  48  and  49,  the  Court  had  no  power  to  pre- 
Tent  the  debtor  availing  himself  of  the  first  alternative, 
though  it  might  be  prejudicial  to  the  creditor,  Peadie,  Petr. 
13  Dec.  1776,  M.  Apx.  Process,  No.  2;  IlaUes,  733 ;  v.  Sup. 
480;  Bankt.  iii.  2.  36;  i.  Bell  Cora.  704;  but  there  were 
many  situations,  in  which  the  debtor  could  not  avail  himself 
of  this  alternative,  as,  1.  Where  a  general  adjudication  had 
been  already  led,  Bankt.  iii.  2.  33 ;  Ersk.  ii.   12.   40  :— 2. 
Where  the  subject  adjudged  was  an  adjudication,  Harper  v. 
Ycmg,  20  Jan.  1694,  iv.  Sup.  129:— 3.    Where  the  debtor 
wag  an  heir  not  infeft,  as  he  could  not  effectually  ratify  the 
adjudication,  Sandelands  v.  Rankine,  29  Dec.  1693,  iv.  Sup. 
113: — 4.  Where  the  debtor  could  not  effectually  renounce 
the  possession  and  ratify  the  decree,  as  where  he  was  an 
idiot,  his  administrators  having  no  sufficient  power  to  do  what 
the  act  required,  Lesaly  v.  Irvine,  23  Dec.  1692,  iv.  Sup.  43  ; 
—5.  Where  he  was  sequestrated,   Farquhar  v.  Motvat  and 
Co.,  14  Jan.  1762,  M.  92.  Farther,  all  incumbrances  must  have 
been  discharged,  and  equivalents  could  not  be  sustained ; 
£.  of  Aberdeen  v.   Tolquhon,  17  June  1709,  M.  87.    Even 
inhibitions  used  after  the  contraction  of  the  adjudgcr's  debt 
mnat  have  been  cleared  off;  A.  v.  B.  10  Nov.  1737,  Elchies, 
i.  t.  No.  15 ;  and  where  an  annuity  of  liferent  right  was  ad- 
judged, the  creditor  could  not  bo  restricted  to  a  special  ad- 
judication,  unless  the   debtor  found  security  to   pay  the 
remainder  of  the  debt,  in  the  event  of  the  annuity  or  liferent 
ceasing  before  the  debt  was  paid  off;  Harper  v.   Young,  28 
Dec.  1693,  iv.  Sup.  129. 

The  transference  of  Lands  Act,  10  and  11  Vict.  c.  48, 
(25  Jane  1847),  §  19,  authorises  the  judges  of  the  Court  of 
Session,  when  pronouncing  decree  of  adjudication,  whether 
for  debt  or  in  implement,  to  grant  warrant  in  terms  of  a 
schedule  appended  to  the  act,  for  infcfting  the  adjudger  and 
his  heirs  and  successors ;  the  title  to  be  completed  as  therein 
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BCt  forth,  and  the  sasine  when  duly  recorded,  making  the 
adjudication  effectual,  in  all  questions  of  bankruptcy  or 
diligence.  Warrant  for  infeftmont  will  be  generally  taken, 
though  there  are  some  cases  where  it  will  be  unnecessary 
or  inapplicable .  Thus,  where  an  heritable  security  is  the 
subject  adjudged,  registration  of  the  abbreviate  in  the  record 
of  sasines  will  be  equivalent  to  charter  and  sasine,  or 'if  the 
security  has  not  been  registered,  infeftment  will  follow  upon 
the  decree  of  adjudication,  and  relative  documents,  according 
to  schedule  B.  of  the  infeftment  act  of  1845,  (8  and  9  Vict 
c.  35).  Where  the  subject  adjudged  is  not  capable  of  infeft- 
ment as  a  lease,  bank  stock,  &c.,  the  right  is  completed  by  a 
recorded  abbreviate.  Where  an  adjudication  is  led  against 
an  heir  for  an  ancestor's  debt,  and  where  neither  heir  nor 
any  of  his  ancestors  has  been  infeft  in  the  subject,  there  being 
however  an  open  precept  or  procuratory,  if  the  adjudger  is 
in  possession  of  this  latter  warrant,  he  may  infeft  upon  it  in 
the  ordinaryway,  Ersk.ii.  12. 28 .—See Alexander,  (2d  Ed.)63. 
It  will  be  observed,  generally,  that  in  terms  of  the  section  of 
the  act  above  referred  to,  infeftments  upon  decrees  of  adju- 
dication are  only  competent  "  where  the  person  adjudged 
from  is  entered  with  his  superior,  or  in  a  situation  to  charge 
such  superior  under  the  powers"  therein  "  contained  to  grant 
entry  by  confirmation." 

SECT.  XVI. — ABBREVIATES. 

After  decree  of  adjudication  is  pronounced,  an  abbreviate, 
or  short  statement  of  the  contents  of  the  decree,  must  be 
signed  by  the  extractor,  and  recorded  in  the  register  of  ab- 
breviates within  sixty  days,  1661,  c.  31,  (c.  243,  Th.  Ed.  vii. 
229.);  Regulations  1695,  c.  24;  A.  S.  209,  Alexander's Abridgt, 
Apx.  129 ;  A.  S.  10  July  1811 ;  1  and  2  Geo.  IV.  c.  38,  (28 
May  1821).  §  18;  Brodie's  Stair,  p.  466.  The  recording  of 
abbreviates  is  not  however  required  under  the  pain  of  nullity, 
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and  where  a  charter  of  adjudication  caa  be  obtained  from 
the  superior  without  a  charge  of  horning,  infeftment  fol- 
lowing upon  it  will  make  the  adjudication  effectual,  and 
appears  fully  to  make  up  for  the  want  of  a  registered  ab- 

brefiate,  Seton  v. ,  20  Nov.  1678,  iii.  Sup.  264,  Ersk. 

fi.  12.  26 ;  Bell  Com.  i.  722 ;   Charteris  v.  Young,  2  Feb. 
1714,  V.  Sup.  102 ;  infra,  p.  702.     But  an  abbreviate  must 
be  recorded  to  the  effect  of  enabling  the  adjudger  to  obtain 
letters  of  horning  against  the  superior ;   Guthries  v.  Supe- 
riors,  20  Feb.  1741,  M.  204 ;  Elchies,  A.  t.  No.  29 ;  Beton 
▼.  Sibbald  and  Johnston,  25  Jan.  1695,  iv.  Sup.  254.    The 
register  of  abbreviates  of  adjudication  is  now  kept  by  the 
keeper  of  the  register  of  homings  and  inhibitions,  1  and  2 
Vict.  c.  118,  (16  Aug.  1838),  §  14.      These  abbreviates  are 
retained  and  bound  up  in  volumes,  and  form  the  register, 
A.  S.  10  July  1811,  and  a  certificate  of  the  recording  is 
written  on  the  principal  decree  of  adjudication,  which  is  now 
prepared  in  the  form  of  the  old  abbreviate,  50  Geo.  III.  c. 
112,  (20  June  1810),  §  4.     No  duplicate  of  the  abbreviate  is 
now  required,  and  the  provision  of  the  A.  S.  18  Jan.  1715, 
bas  fallen  into  disuse  as  unnecessary.     Where  the  Lord  Or- 
dinary, by  whom  the  abbreviate  was  formerly  signed,  had  died 
without  doing  so,  the  Court,  on  a  petition,  allowed  it  to  be 
agned  by  another  Ordinary,  and  recorded,  though  beyond 
the  sixty  days,  Sibbald,  Supplt.  21  Juno  1764,  M.  205 ;  GiU 
Christ,  Petr.  2  July  1776,  v.  Sup.  374.    And  authority  was 
given  to  record  an  abbreviate  which  had  been  signed,  but  not 
recorded,  till  after  the  sixty  dsijs,  Srnellome,  Suplt.,  22  Nov. 
1774,  iL  206;  Bruce,  Petr.  26  Feb.  1828,  vi.  S.  620.   Where 
decree  of  adjudication  has  been  pronounced,  and  proceed- 
ings have   taken  place    by    reclaiming  note   or  otherwise 
to  prevent  it  being  extracted,  care  ought  to  be  taken  that 
in  the  interlocutor  adhering,  decree  of  adjudication  be  pro- 
DOimced  de  novo.    Where,  from  any  cause,  the  decree  has 
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not  been  extracted  within  the  sixty  days,  it  has  been  the 
practice  for  a  long  period  for  the  Lord  Ordinary  or  Court, 
by  whom  the  former  interlocutor  was  pronounced,  to  adjudge 
de  novo^  though  it  might  appear  that  the  Lord  Ordinary  was 
functus  officio  by  pronouncing  the  former  decree ;  Seton  ▼. 
G&w^,3  June  1750,M.Sup.VoL,Kilk.lO;  Morayy.MCara,!! 
Feb.  1778,  Tait's  MS.  "  Proces  of  Adjudication."  See  Cath- 
cart  and  Mandatory  v.  Maclainey  18  Dec.  1846,  ix.  D.  305. 
But  adjudications  led  before  the  sheriff  upon  decrees  coff- 
nitionis  causa,  do  not  require  an  abbreviate  to  be  signed  or 
recorded,  Crers,  of  Marshall  v.  Hamilton,  23  Dec.  1709,  M. 
47  ;  Drummond  v.  Jackson,  Dec.  1731,  M.  49,  although  it  is 
the  practice  for  the  judge  to  sign  abbroTiates  and  record 
them ;  Bankt.  iii.  2.  79. 

The  effect  of  omitting  the  recording  of  the  abbreviate  is 
declared  by  1661,  c.  31,  {supra),  to  be,  **  that  if  any  other 
comprising,  though  posterior  in  date,  yet  if  it  be  allowed 
and  recorded  before  the  prior  comprising,  the  same  shall 
have  preference  according  to  the  date  of  the  allowance  and 
record,  but  prejudice  always  to  any  farther  diligence  by  in- 
feftments  or  charges  against  the  superior,  according  to  the 
priority  or  posteriority  thereof /?roM^  de  jure;**  Mackenzie, 
Obs.  (Works,  I.  403)  supra,  p.  701. 

By  §  3  of  8  and  9  Vict.  c.  31,  (30  June  1845),  in  the  case 
of  adjudications  of  heritable  securities,  registration  of  the 
abbreviate  is  declared  to  have  the  same  effect,  as  if  the 
adjudger  had  been  entered  and  infeft  on  a  charter  of  adjudi- 
cation.* By  §  23  of  the  Crown  Charters  Act  of  1847,  (10  and 
11  Vict.  c.  51),  it  is  declared  that  the  lodging  of  a  draft  of  a 
proposed  charter,  together  with  a  short  note  in  terms,  or  to 
the  effect  of  schedule  (A.),  hereunto  annexed,  praying  for  a 

^  This  provision  has  in  practice  been  held  to  apply  to  adjudications  of 
heritable  securities  brought  before  the  statute  was  passed. 
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charter  in  terms  of  such  draft,  shall,  in  competitions  of 
diligence,  and  all  other  cases,  be  deemed  and  held  to  be 
equivalent  to  the  presenting  of  a  signature  in  Exchequer ; 
and  recording  a  copy  of  such  note,  and  an  abstract  of  such 
draft  charter,  in  the  register  of  abbreviates  of  adjudication, 
duJl  be  deemed  and  held  to  be  equivalent  to  recording  in 
the  said  register  and  abstract  of  such  signature."  On  the 
confirmation  of  the  trustee  in  a  sequestration,  an  abbreviate 
must  be  registered  in  the  Register  of  Abbreviates  of  Adju- 
dications, 2  and  3  Vict.  c.  41,  (17  Aug.  1839),  §  60. 

SECT.  XVII. — PARI  PASSU  RANKING. 

By  the  act  1661,  c.  62,  (c.  344,  Th.  Ed.  vii.  317),  it  is  declar- 
ed, that,  "  all  coraprisings  deduced  before  the  first  effectual 
comprising,  or  after,  but  within  year  and  day  of  the  same, 
diall  come  in  pari  passu  together,  as  if  one  comprising  had 
been  deduced  and  obtained  for  the  whole  respective  sums 
contained  in  the  foresaid  comprisings.'' 

To  put  an  end  to  doubts  as  to  what  should  be  considered  the 
first  effectual  adjudication,  it  was  enacted,  that  the  present- 
^S  *  signature  **  in  Exchequer,  when  the  holding  is  of  the 
Crown,  or  the  executing  a  general  charge  against  superiors 
*t  the  market  cross  of  Edinburgh,  and  pier  and  shore  of 
Leith,  when  the  holding  is  of  a  subject,  and  recording  an 
abstract  of  the  said  signature  or  the  said  charge  in  the  re- 
gister of  abbreviates  of  adjudication,  shall  be  held  in  all 
time  coming  as  the  proper  diligence  for  that  purpose  fore- 
said ;"  54  Geo.  III.  c.  137,  (25  July  1814),  §  11.     See  the  sec- 
tion of  the  late  statute,  10  and  11  Vict.  c.  51,  quoted  supra, 
last  section.    The  character  of  first  effectual  subsists,  though 
the  debt  be  paid,  though  it  be  restricted  to  a  security,  and 
though  led  on  an  heritable  bond,  Ersk.  ii.  12. 33 ;  and  an  ad- 
judication, led  against  the  predecessor,  will  regulate  the  pari 
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passu  ranking  of  adjudications  deduced  against  the  heir, 
Streit  V.  JE.  ofNorthesk  and  Innes,  13  Dec.  1672,  M.  248; 
i.  Bell,  Cora.  721 ;  Sinclair  and  Doull  v.  E.  of  Caith- 
ness and  Lines,  8  Dec.  1781,  M.  268;  Hailes,  894.  It  is, 
however,  to  be  kept  in  view,  that  it  is  only  in  questions 
among  adjudgers  that  these  methods  for  making  an  adju- 
dication the  first  effectual  have  any  effect.  Thus,  a  charge 
was  held  to  have  no  effect  in  competition  with  other  rights 
clothed  with  infeftment,  nor  will  such  an  adjudication  ex- 
clude the  terce  of  the  debtor's  widow,  although  not  married 
till  after  the  decree,  Carlyle  or  Lyon  v.  Lyon's  Crers.i  9 
Feb.  1725,  M.  147.  An  infeftment  upon  a  voluntary  right, 
granted  before  citation  on  the  adjudication,  is  preferable  to 
it,  though  not  taken  till  after  the  decree  be  pronounced, 
Bankt.  iii.  2.  49  and  54 ;  Ersk.  ii.  12.  23  and  31. 

The  year  runs  from  the  date  of  the  decree,  and  not  from 
the  date  of  the  diligence  making  it  effectual.  Laird  of  Bal- 
four V.  Douglas,  4  July  1671,  M.  238 ;  i.  Sup.  633,  and  ii. 
Sup.  551 ;  Rickarton  v.  Countess  of  Traquair,  27  July 
1678,  M.  240 ;  and  it  is  sufficient  if  the  subsequent  adju- 
dication be  within  year  and  day  of  the  first.  Thus,  an 
adjudication  on  31  July  1680,  was  found  entitled  to  be  con- 
joined with  the  previous  adjudication,  dated  30  July  1679  ; 
Lady  Bangour  v.  Hamilton,  ^c,  26  Jan.  1681,  M.  248.  A 
first  adjudication  was  intimated,  and  a  second  raised  in  terms 
of  the  statute,  and  decree  in  the  first  being  indefinitely  post- 
poned, and  the  second  adjudger  having  craved  decree, — it 
was  held  that  he  could  not  take  decree  before  the  first  ad- 
judger, but  was  only  entitled  to  be  conjoined,  Forman  v. 
Nicholson  and  Roberts,  23  Feb.  1832,  x.  S.  365. 

Adjudications  led  several  years  before  the  first  effectual 
are  entitled  to  conjunction  with  it,  Forbes  v.  Buchan,  21 
Dec.  1680,  M.  265 ;  and  it  applies  to  all  adjudications  in 
payment  or  security,  whatever  may  be  the  nature  of  the  sub- 


IT.  a  A.  17.]  ADJUDICATIONS.  705 

jecl  to  be  adjudged, — as  heritable  bonds,  not  followed  by 
infeftment,  Stuart  v.  Stuart,  26  June  1705,  M.  140 ;  per- 
sonal rights  to  land,  Ramsay  or  Falconer,  Sec,  v.  Falconer's 
Crers..  6  p;eb.  1734,  Elchies,  A.  L  No.  1 ;  Sir  T.  Moncreiff, 
Dec  1725,  M.  242 ;  bonds  heritable  destinatione,  Ramsay 
w  Falconer,  BixprK;  Jackson  y,  Drummond,  19  Nov.  1734, 
Und.,  and  M.  281 ;  adjudications,  McNeill  v.  Buchanan,  7 
Feb.  1770,  M.  Apx.  A.  t.  No.  2;  Hailes,  331.  The  Crown 
baring  no  preference  over  heritable  property  in  Scotland, 
idjadications  led  for  crown  debts  are  subject  to  the  pari 
fassu  ranking,  Crers.  of  Bw^iet  v.  Murray,  7  July  1754, 
K  7873 ;  Elchies'  Notes,  p.  16  and  400. 

h  will  not  give  an  adjudger  any  preference,  that,  after 
bring  adjudged  his  debtor's  personal  right  to  lands,  he  pro- 
eeeds  to  adjudge  in  implement  against  the  disponer,  and 
completes  his  right  by  infeftment,  Falconer  v.  Falconer's 
Cnri,,  27  June  1734.  II.  243. 

A  claim  to  rank  paH  passu  may  bo  made,  not  only  within 
die  legal,  but  long  after  the  expiry;  and  even  in  a  question 
with  a  singular  successor,  who  has  acquired  the  adjudication, 
before  any  claim  to  come  in  pari  passu  was  made.  Tliis 
was  held  to  be  law  when  the  mere  expiry  of  the  legal  fore- 
closed the  power  of  redemption,  Barclay  of  Toune  and 
^Aer  Crers.  of  Crimonmogat  competing,  23  June  1720,  M. 
260;  Ersk.  ii.  12.33. 

Where  the  first  adjudication  is  one  contra  hereditatem 
jacenttm,  led  before  the  sheriff,  the  adjudication  to  be  con- 

rjoiQcd  must  be  within  year  and  day  of  it ;  and  it  is  not 
eDOQgh  that  they  are  within  a  year  of  the  first  led  before 
the  Court  of  Session,  Crers.  of  Marshall  v.  Hamilton^  23 
Dec.  1709,  M.  47 ;  see  King  v.  Hunter,  9  Dec.  1742,  M. 
5743 ;  Bankt.  iii.  2.  82. 

Where  a  personal  right  to  lands  has  been  adjudged  by  a 
number  of  different  creditors,  and  none  of  them  has  ren- 

2z 
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dered  his  adjudication  the  first  effectual,  or  has  completed 
the  personal  right,  or  taken  steps  for  this  purpose  erro- 
neously, they  will  all  be  ranked  pari  passu,  whether  within 
or  without  the  year,  for  they  are  in  a  similar  situation  to 
several  assignees  to  a  personal  bond  without  intimatioii, 
Seton  V.  Graham,  5  Aug.  1761,  M.  278. 

It  has  been  doubted  whether  a  charge  against  superiors 
would  be  sufficient  to  make  an  adjudication  the  first  effectual, 
where  the  superior's  own  title  was  incomplete,  or  where 
the  debtor  had  merely  a  personal  title,  Brodie's  Stair,  469  ; 
but  it  is  presumed  the  object  of  the  regulation  in  54  Geo. 
III.  c.  137,  supra,  (p.  703),  was  to  avoid  the  questions  which 
arose  before  its  date,  on  account  of  the  state  of  the  tides, 
which  can  in  general  be  only  imperfectly  known  to  the  cre- 
ditor, and  so  it  has  been  understood  in  practice,  Oondoii; 
Src.  V.  Roe,  4-c.,  11  Dec.  1822,  ii.  S.  78,  (N.  E.  72). 

The  above  enactment  does  not  apply  to  adjudications  of 
tacks,  bonds  heritable  destinatione,  and  other  rights  not 
of  a  feudal  nature  ;  for  a  charge  to  a  superior,  or  the  pre« 
senting  of  a  signature,  are  inapplicable  to  such  rights^ 
Bankt.  iii.  2.  68;  Ersk.  ii.  12.  28,  30 ;  Duchess  of  ArgyU 
Y.  M'Niel,  31  Jan.  1727,  M.  209 ;  i.  Bell,  Com.  705.  The 
act  confirming  and  decree  adjudging  in  favour  of  a  trustee 
on  a  sequestrated  estate,  was  by  the  former  bankrupt  lei 
declared  to  operate  as  a  decree  of  adjudication  in  favour 
of  the  whole  creditors,  as  if  a  common  decree  of  adjudi- 
cation had  been  obtained  and  rendered  effectual  at  the  date 
of  the  first  deliverance  on  the  petition  for  sequestration, 
and  to  accumulate  the  whole  debts  of  the  bankrupt,  aa  al 
that  date,  so  as  to  rank  pari  joa^^u  with  any  prior  effectual  ad^ 
judication  within  year  and  day  of  the  same;  54  Geo.  III.  c 
137,  (25  July  1814),  §  30.  By  §  82  of  the  present  act,  2  and  3 
Vict.  c.  41,  (17  Aug.  1839),  it  is  declared,  "  that  the  seques- 
tration shall,  as  at  the  date  thereof,  be  equivalent  to  a  decree 
of  adjudication  of  the  heritable  estates  of  the  bankrupt,  for 
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payment  of  the  whole  debts  of  the  bankrapt,  principal  and 
interest  accumalated  at  the  said  date,  and  when  it  is  dated 
within  year  and  day  of  any  effectual  adjudication,  the  estate 
thall  be  disposed  of  under  the  sequestration,  according  to 
the  provisions  of  this  act ;  provided  always,  that  nothing 
herem  contained  shall  aflTect  the  rights  of  any  heritable  cre- 
ditor holding  a  power  of  sale  preferable  to  the  trustee." 
See  also  §79. 

After  the  year  and  day,  adjudications  rank  according 

to  the  date  of  recording  the   abbreviate,  1661,  c.  31,  c. 

243,  (Th.  Ed.  vii.  229) ;  i.  Bell,  Com.  746 ;  but  in  one 

CMC,  Boyd  Y.  MallocK  12  July  1676,  M.   250,   the  date 

rf  the  decree   seems  to  have  been   held  the  rule.      It 

htt  been  found  that  where  the  first  adjudger  is  infeft, 

■0  preference  will  be  obtained  by  a  subsequent  adjudger 

OYer  prior  adjudgers  not  infeft,  by  taking  infeftment ;  it 

being  held  that  the  first  infeftment  divests  the  debtor.  Stair, 

ii.  2. 18 ;  Ranking  of  Crers.  on  Estate  of  Tulloch,  27  Jan. 

1756,  M.  260,  v.  Sup.  310 ;  Ersk.  ii.  12.  28,  and  33.     Lord 

KuBes,  however,  disapproved  of  this  decision,  M.   254,  and 

^  hiB  subsequently  been  much   questioned,  i.  Bell,  727 ; 

Brodie's  Stair,  469 ;  an  adjudication  being  held  now  not  a 

■fe  under  reversion,  but  a  pignua  prcetorium  or  judicial  sc- 

ftriQr,  and  therefore  not  divesting  the  debtor  any  more 

4tt  a  voluntary  security. 

Adjudications  for  payment,  and  in  security,  may  rank  pari 

•  JNUffu;  but  an  adjudication  in  implement  cannot  rank  with 

I  «iy  other,  Campbell  and  Riddoch  v.  Stuart^  16  July  1675, 

I  IL  54 ;  Fraaer  v.  Crers.  of  Lord  Fraser  and  La^ii/  Marr,  12 

Dec  1677,  M.  233;  Campbell  and  M' Vicar  competing,  17 

Jme  1766,  M.  277;  Adam  v.  Alison,  13  Feb.  1680,  M.  234; 

Enk.  ii.  12.  61. 

Tbe  act  1661,  c.  62,  {supra,  p.  703,),  expressly  excepts 
idyndications  on  debita  fundi  from  the  pari,  passu  ranking. 
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There  could,  of  course,  be  no  pari  passu  ranking  in  special 
adjudications,  {supra,  p.  394) ;  Bankt.  iii.  2.  34 ;  Ersk.  ii.  12. 
39. 

SECT.  XVIII. — EQUITABLE  INTERPOSITION  OF  THE  COURT  TO 
ENABLE  CREDITORS  TO  RANK  PARI  PASSU. 

Where  a  creditor  is  in  danger  of  losing  his  right  to  be 
ranked  pari  passu,  by  not  obtaining  decree  of  adjudication 
within  the  year,  the  Court  will  pronounce  decree  in  the  ac- 
tion of  constitution,  without  discussing  the  defences,  resenr- 
ing  every  objection  contra  executionem ;  will  allow  it  to  be 
extracted,  without  being  read  in  the  minute  book ;  and  will 
authorize  the  Lord  Ordinary  to  call  the  cause  and  pronounce 
decree,  with  or  without  a  regular  hour.    No  adjudication  can, 
however,  proceed  without  a  constitution  of  the  debt  by  do- 
cument or  decree,  Sinclair  v.  Sinclair,  26  Jan.  1792,  Bell'f^ 
8vo.  Cases,  1 ;  Cannan  v.  Greig,  {Ranking  of  Polquhaim), 
26  Nov.  1794,  M.  1 2,005,  and  same  ranking.  Common  Agent  v. 
Corrie,  24  Feb.  1795,  M.  12,190.   The  Court  will  also  dispense 
with  the  inducice  of  a  summons  of  wakening  of  an  adjudication, 
Erskine,  Petr,,  7  Mar.  1822,  i.  S.  421,  (N.  E.  355) ;  Ersk.ii. 
12.  40.     But  when  summonses  proceeded  on  two  diets,  the 
Court  would  not  authorize  a  summons  of  adjudication  to  be 
enrolled,  before  the  expiry  of  the  first  diet,  M'Aulay,  Petr., 
26  July  1749,  M.  11,992;  Bumefs   Trs,,  30  Nov.  1751, 
Elchies,   Process,  No.  21 ;   Mackay  v.  Common  Agent  in 
Ranking  oj  Watt's  Crers.^  11  Dec.  1800,  M.  Apx.  Process, 
No.  3 ;  Hennie,  Petr.,  13  Dec.  1776,  v.  Sup.  480 ;  Cannan 
V.  Greig,  {Ranking  of  Polquhairn)  26  Nov.  1794,  M.  12,005. 
But  at  present  the  Court  will  dispense  with  the  whole  tn- 
ducice,  with  the  time  for  seeing  the  summons,  and  with  the 
reading  of  the  decree  of  adjudication  in  the  minute  book. 
Scott  V.  Scott,  28  Jan.  1832,  x.  S.  253 ;  Gregg  and  Moody. 
Petrs.,  21  Feb.  1839,  i.  D.  544;  see  Cowan,  ^c.  Petrs..  27 
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Ko?.  1832,  xi.  S.  130.  When  the  inducicR  are,  however,  ex- 
pired, the  Court  will  decern,  notwithstanding  defences  have 
keen  lodged,  reserving  all  objections  contra  executionem, 
without  closing  a  record,  Bontine  v.  Graham,  ^'c,  19  Nov. 
ttd  17  Dec.  1829,  and  13  Feb.  1830,  viii.  S.  87,  203,  and 
522;  Frem,  Sfc.  v.  Beveridgc,  13  June  1833,  xi.  S.  711. 
See  Stenhouse  v.  Freen,  13  June  1833,  xi.  S.  713.  In  Sinr- 
dair  v.  Sinclair^  supra,  the  Court  remitted  to  the  Lord 
Ordinary  to  decern,  with  or  without  a  regular  hour,  and  the 
judges  were  of  opinion  that  the  regular  way  of  discussing 
the  objections  was  by  a  suspension  at  the  instance  of  the 
debtor,  to  be  passed  without  caution. 

The  application  is  often  made  by  a  petition  to  the  Court, 
•ad  this  is  always  necessary  where  a  warrant  for  enrol- 
laent  is  sought,  out  of  the  regular  course.*  In  proceeding 
tttiusway,  care  must  be  taken  there  is  no  pluris  petitio, 
or  other  blunder  committed,  lest  the  adjudication  be  set 
liide;  Crers,  of  Hay  v.  Fleming,  17  June  1794,  M.  280 ; 
Be&'s  foL^  Cases,  47.  Where  a  decree  has  been  taken  for 
«  nndom  sum  of  damages,  or  where  it  is  uncertain  what 
■  the  real  amount  of  the  debt,  the  adjudication  ought  to 
I*  led  in  security  merely,  and  not  in  payment ;  Stewart 
^  York  Buildings  Co.,  6  June  1798,  M.  12,244  ;  Crers,  of 
MoeneUl  v.  Saddler,  7  Mar.  1794,  M.  122. 

Even  in  a  first  adjudication,  decree  will  be  pronounced, 
'"Serving  objections  contra  executionem,  if  prejudice  to  the 
pnoer  would  arise  by  delay ;  M^Kenzie's  Repra.  v.  Lid- 
4/4  26  Feb.  1741,  v.  Sup.  219.  In  one  case,  decree  of 
constitution,  reserving  objections,  was  pronounced,  though 
10  action   for  the  same  debt  was  in   dependence  in  the 

*  Id  jmetice  the  Lorda  Ordinary  frequently  exercise  those  equitable 

povcrs  io  processes  depending  before  them,  and  their  authoritj  for  doing 

m  doc0  not  seem  to  have  been  doubted.     A  minute  is  lodged,  stating  the 

fo«tioo  of  the  case,  and  the  remedy  craved,  on  which  the  interlocutor 
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Exchequer,  and  although  no  adjudication  of  the  dehtor'j 
estate  had  been  led ;  Lords  of  the  Treasury  v.  Keitk 
Stewart's  Trs.,  SfC,  12  Nov.  1799,  M.  Apx.  Jurisdiction, 
No.  7.  Where  only  one  creditor  raised  a  summons  of  ad- 
judication, and  the  other  creditors  lodged  defences,  it  waf 
held  that  a  record  should  be  made  up  in  common  form, 
before  pronouncing  any  decree  of  adjudication,  in  respect 
the  grounds  for  allowing  a  summary  decree,  reserving 
objections,  as  was  common  in  any  second  or  posterioi 
adjudication,  did  not  apply  to  the  case;  Wotherspoon  t 
Bell,  11  July  1837,  xv.  S.  1268. 

Where  adjudications  have  been  led,  and  the  debtor  dies, 
there  may  be  some  risk  of  his  other  debtors  being  excluded 
from  the  pari  passu  ranking,  if  the  heir  avail  himself  of  the 
annus  deliberandi.  The  Court  would,  however,  probablj 
allow  the  diligence  to  proceed ;  Sinclair  and  Doull  v.  E. 
of  Caithness  and  Innes^  8  Dec.  1781,  M.  268,  in  the  same 
way  as  if  the  heir  had  renounced;  i.  Bell,  Com.  726. 
Doubts  have  been  expressed  on  this  point,  Brodie^s  Stair,  p. 
463;  but  it  seems  a  less  stretch  of  power  than  grantiiig 
decree  of  constitution,  and  allowing  adjudication  to  proceed 
when  it  is  doubtful  whether  any  debt  be  due.  Accordingly 
we  find,  that  adjudication,  intra  annum,  was  allowed  in  tf 
old  case;  Ciawfordy,  Auchinleck,  17  Jan.  1666,  M.  6871 

Since  the  passing  of  the  transference  of  lands  act,  10  anc 
11  Vict.  C.48,  (25  June  1847),  it  has  been  doubted  whethei 
the  Court  would  now,  in  a  race  of  diligence  against  tiki 
estates  of  an  heir  not  served  as  such,  dispense  with  the  tn- 
ducice  of  an  adjudication,  and  decern,  reserving  all  objec- 
tions contra  executionem, 

SECT.  XIX. EXPENSE  OF  FIRST  EFFECTUAL  ADJUDICATION. 

The  act  1661,  c.  62,  (c.  344,  Th.  Ed.  vii.  317),  provided, 
that  ''the  creditors  having  right   to   the   first  comprising 
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ihall  be  satisfied,  by  the  posterior  compriser's  claiming  the 
benefit  foresaid,  of  the  whole  expense  disbursed  by  thorn,  in 
dednceing  and  expeding  the  said  first  comprising,  and  in- 
Mfanents  thereupon."  These  words,  though  unambiguous, 
Ittfe  led  to  some  discussion.  Thus,  in  one  case,  Grahame 
r.Ross,  6  Feb.  1(363,  M.  245,  it  was,  by  the  first  interlocutor, 
fiMind  that  the  first  compriser  was  only  entitled  to  a  propor- 
tion of  these  expenses ;  but  this  was  altered.  A  similar 
dedsion  was  pronounced,  16  Jan.  1680 ;  Gordon  v.  Hunter, 
16  Jan.  1680,  M.  246.  But  in  ChisholmY,  Stevenson,  18  Dec. 
1668,  and  Gaims  v.  Joussie,  Nov.  1682,  M.  246,  the  first 
^priser  seems  only  to  have  been  found  entitled  to  a  propor- 
tion.' The  expense  of  getting  into  possession  of  the  lands, 
bj  an  action  of  maills  and  duties,  or  removing,  is  also  to  be 
Bidnded  in  the  above  expenses ;  Chisholm,  supra,  Bankt.  iii. 
i57;Erskii.  12.33. 

The  act  1661,  c.  62,  (supra),  authorizes  the  Court  of 
SesBion,  during  the  legal,  to  restrict  the  adjudger's  posses- 
son  of  his  debtor's  lands  to  as  much  as  will  pay  the  interest, 
on  the  debtor  giving  possession,  or  ratifying  it  if  already 
dkni;  and  this  regulation  has  been  found  to  apply  to  a 
general  adjudication ;  Ersk.  ii.  12. 21 ;  Bankt.  iii.  2.  72 ;  Wil- 
ion  ?.  Home,  20  Feb.  1684,  M.  231,  ii.  Sup.  55 ;  Horseburgh 
miffih^  Crers.  oj  Hope  v.  Hope,  16  Jan.  1736,  Elchies,  A.  t. 
So.  6 ;  bat  not  to  the  special  when  in  use ;  Watson  v. 
BaiUie,  26  June  1736,  Elchies,  A.  t.  No.  5.  But  this  privi- 
lege is  only  competent  to  the  debtor,  not  to  posterior 
badgers ;  Stair,  iii.  2.  40. 

I      *  Mr.  Tait,  referring  to  the  statute  1661,  and  Ersk.  ii.  12.  13,  (should 

k  §  33),  lajs,  **  all  decreets  of  adjudication  prior  to,  or  within  year  and 

dftj  of  the  ODe  first  effectual,  are  ranked  pari  passu ;  the  creditor  in  the 

tni  effectual  one  being  entitled  to  the  expense  of  deduceing  his  decreet 

nd  makiog  it  effectual  from  the  other  creditors  ranked  pari  passu  with 

ftim,  proportionally,  without  his  bearing  any  share  of  it  himself.*'     MS. 

••  Proce«  of  Adjudication." 
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Si:CT.  XX. — COMPETITION  OF  CREDITORS  OF  THB  PREDECESSOR, 
AND  THOSE  OF  THE  HEIR. 

Where  the  debtor  is  dead,  there  is  some  danger  that  his 
creditors  may  be  excluded  from  attaching  his  estate,  by  the 
deeds  of  the  heir,  or  the  diligence  of  his  creditors.  The  act 
1661,  c.  24,  (c.  88.  Th.  Ed.  vii.  63),  however,  provides,  "  that 
no  right  or  disposition  by  the  said  apparent  heir,  in  so  far 
as  may  prejudge  his  predecessor's  creditors,  shall  be  valid, 
unless  it  be  made  and  granted  a  full  year  after  the  defunct's 
death." 

Dispositions,  or  securities  granted  within  the  year,  ar» 
challengeable  by  the  creditors  of  the  predecessor,  at  any  tim^ 
within  the  years  of  prescription,  whether  they  have  takeniL 
any  steps  within  three  years  of  the  ancestor's  death  or  uot^ 
and  it  has  been  said  that  the  creditors  of  the  heir  cannons 
challenge  a  conveyance  to  the  creditors  of  the  predecessor, 
nor  to  one  of  themselves,  the  enactment  not  being  for  theix 
benefit ;  Ersk.  iii.  8.  102  ;  i.  Bell,  Com.  734.  But  this  doc- 
trine has  been  overruled  by  later  decisions,  Torrance  <^y 
Beattie  v.  Murdoch,  23  Feb.  1842,  iv.  D.  774,  and  referenced 
The  act  applies  to  heritage  of  all  kinds,  "whether  ex  «*^ 
natura  or  destinatione  only. 

The  above  act  farther  provides,  that  the  creditors  of  tb».^ 
defunct  shall  be  preferable  to  the  creditors  of  the  heL^ 
"  provided  they  do  diligence  against  the  appearand  heiram^ 
real  estate  belonging  to  the  defunct,  within  the  space  C7^ 
three  years  from  the  defunct's  death." 

The  act  applies  not  only  to  apparent  heirs,  but  to  tho8^ 
who  have  completed  a  title,  Graham  v.  M' Queen  and  Drum" 
mond,  9  Feb.  1711,  M.  3128,  and  also  to  those  who  have 
succeeded  by  the  deed  of  the  predecessor,  but  not  when  the 
heir  has  been  infeft  during  the  predecessor's  lifetime ;  i. 
Bell,  Com.  730. 
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Complete  diligence  must  be  done  within  the  three  years. 
The  adjadication  must  therefore  be  completed  by  charge, 
praenting  a  signature,  (or  the  later  equivalents,  supra,  p. 
681,  and  p.  702),  or  infeftment,  unless  the  creditors  can 
"make  appear  that  their  diligence  was  retarded  without  any 
firnlt  of  theirs,"  Lord  Ballenden  v.  Murray,  Mar.  1685,  M, 
3127 ;  and  the  obtaining  of  a  decree  cognitionis  causa  within 
the  three  years  is  not  enough ;  see  M'Lachlan,  Sfc.  v.  Bennet, 
15  June  1826,  ir.  S.  712,  (N.  E.  717) ;  Aff.  15  June  1829,  iii. 
W.  and  S.  449.  The  three  years  will  not  be  easily  proro- 
gated, from  whatever  cause  the  adjudication  has  not  been 
completed  within  the  statutory  period ;  Faterson  v.  Bruce, 
19  Dec.  1678,  M.  3126 ;  Ersk.  iii.  8.  101 ;  i.  Bell,  Com.  731. 
And  it  is  doubtful  how  far  the  Court  will  interfere,  by  dis- 
pensing with  the  minute  book,  or  otherwise,  to  allow  de- 
cree of  adjudication  to  be  obtained,  and  the  adjudication 
completed  within  the  three  years,  or  to  bring  the  creditors 
in  equally,  Peadie,  Petr.,  13  Dec.  1776,  M.  Apx.  Process^ 
Ifo.  2;  Hailes,  733 ;  v.  Sup.  480 ;  but  see  i.  Bell,  Cora.  731, 
Cowan,  §-c.,  Petrs.,  27  Nov.  1832,  xi.  S.  130.  See  two  spe- 
cijJ  cases  of  competition  between  the  creditors  of  the  ances- 
tor and  the  heir,  Paul  v.  Boyd,  ^c.  22  Jan.  1833,  xi.  S.  292  ; 
PaUm  V.  Benny,  21  Feb.  1835,  xiii.  S.  509. 

The  creditors  of  the  ancestor  and  of  the  heir  may  adjudge 
tt  the  same  time,  and  it  is  immaterial  which  obtain  the  first 
^ectual  adjudication,  as  the  rights  of  the  respective  cre- 
ditors will  be  preserved,  though  conjoined  with  the  first  ad- 
jadication.    Where  some   of  the   ancestor's  creditors  are 
within,  and  some  beyond,  the  three  years,  but  still  within 
the  year  of  the  first  effectual,  those  within  the  three  years 
wiU  be  ranked  preferably  on  the  predecessor's  estate,  leaving 
the  residue  to  be  drawn  pari  passu  by  the  creditors  of  the 
ancestor,  and  those  of  the  heir,  as  if  they  were  all  creditors 
of  the  same  debtor ;  i.  Bell,  Com.  732. 
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Mr.  Bell  has  stated,  that  where  there  is  a  judicial  sale,  or 
sequestration  under  the  former  bankrupt  act,  (54  Geo.  III. 
c.  137,  25  July  1814),  it  is  sufficient  to  give  the  ancestor's 
creditors  a  preference,  that  their  claims  are  ranked  within 
the  three  years,  i.  Bell,  Com.  733,  or  even  that  the  adjudica- 
tion in  favour  of  the  trustee  has  been  pronounced  within  that 
period,  M'Lachlan,  4rc.  v.  Bennet,  supra ;  but  that  the  entry 
of  an  heir  cum  beneficio  inventarii  cannot  be  held  as  dili- 
gence to  secure  a  preference,  i.  Bell,  Com.  663.  By  §  79  of 
the  present  Sequestration  Act,  2  and  3  Vict.  c.  41,  (17  Aug. 
1839),  it  is  declared  that  the  vesting  of  the  heritable  estate 
of  the  bankrupt  in  the  trustee  by  the  sequestration,  shall 
have  no  other  effect  upon  the  rights  of  the  creditors  of  the 
ancestor,  except  that  the  act  and  warrant  of  confirmation 
shaU  operate  in  their  favour  as  complete  diligence. 

SECT.  XXI. — EFFECTS  OF  AN  ADJUDICATION. 

An  adjudication  being  a  legal  assignation,  requires  no  in- 
timation to  the  debtor  in  the  ground  of  debt  adjudged, 
to  complete  the  right,  Bruce  v.  Buckie^  3  Feb.  1619,  M. 
207  ;  and  no  discharge  granted  by  the  creditor  to  the  debtor 
in  the  subject  adjudged  is,  after  adjudication,  available, 
Lord  Fester  v.  L  Innerwick,  25  Mar.  1635,  M.  208  ;  i.  Sup. 
357;  Ersk.  ii.  12.  17. 

A  creditor  who  had  apprised  was  not  at  liberty  to  proceed 
with  personal  execution  against  his  debtor,  if  he  was  in  pos- 
session; but,  if  not  he  might.  An  adjudger,  however,  in  pos- 
session under  a  general  adjudication,  may  use  personal  dili* 
gence,  Mabens  v.  Ormiston,  25  July  1740,  M.  219,  Elchies, 
h.  t.  27 ;  V.  Sup.  170 ;  see  Boyd  v.  Lord  Dalhouay,  8  Mar. 
1682,  ii.  Sup.  23,  It  is  different,  however,  where  the  ad- 
judger was  in  possession  on  a  special  adjudication,  {supra, 
p.  657),  1672,  c.  19,  (c.  45,  Th.  Ed.  viii.  93) ;  Bankt.  iii.  2. 
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35;  Erak.  ii.  12.  44,  and  46,  Wades  v.  Wade,  11  Dec.  1760, 
M.221. 

An  adjudication  carries  no  right  to  arrears  of  rent  or  inte- 
rest due  prior  to  the  decree ;  Ersk.  ii.  12.  8,  and  48.     Some 
lawyers  have  supposed  that  growing  crops  are  carried,  but  it 
rather  appears  thej  are  not ;  Bankt.  iii.  2.  44.     An  adjudi- 
cation contra  hereditatem  jacentem  attaches  the  rents  and 
interests  due  since  the  death  of  the  ancestor,   Corser  v. 
Dwie,  19  Dec.  1638,  M.  44.      The  same  rule  was  extended 
to  adjudications  on  a  special  charge,  (supra,  p.  681),  Dick- 
m  of  Kilbucho  Y.  Apparent  Heir  of  Poldean,  13  Feb.  1740, 
M.  228 ;  V.  Sup.  216, 695 ;  Elchies,  A.  t  No.  24 ;  Ersk.  ii.  12. 
48,  contrary  to  the  opinion  of  Bankt.  iii.  2.  43.     The  Court, 
howe?er,  unanimously  held,  in  a  later  case,  Stnuin,  23  July 
1760,  V.  Sup.  878,  that  the  rents  or  interests  were  only 
carried  from  the  date  of  the  decree,  and  that  the  decision  in 
Dickson  of  Kilbucho's  case  was  erroneous.    An  adjudication 
being  formerly  considered  a  sale  under  reversion,  the  interest 
oa  the  accumulated  sum  was  not  considered  as  arrears,  the 
debt  being  held  extinguished  by  the  adjudication,  but  rather 
as  an  eik  to  the  reversion  competent  to  the  debtor ;  and 
therefore  an  adjudication  of  an  adjudication  in  all  cases 
attaches  the  interest  on  the  accumulated  sum,  even  where 
the  adjudication  has  been  restricted  to  a  security ;  and  this 
doctrine  is  still  held,  notwithstanding   the  change   in   the 
opinion  as  to  the  nature  of  an  adjudication ;  see  Ryder  and 
Attorney  v.  Orers.  of  Ross,  1  July  1794,  M.  5549.     If  an  ad- 
jodication  is  led  upon  a  moveable  debt  due  by  a  fatuous 
person,  it  will  render  the  debt  heritable  as  to  his  succession, 
Spalding  v.  Farquharson,  ^c,  15  May  1811,  F.  C. 

SECT.  XXII. ACTION  OF  DECLARATOR  OF  EXPIRY  OF  LEGAL. 

In  OUT  older  practice,  if  any  part  of  the  debt  for  which 
the  adjudication  was  led  was  still  due  at  the  expiry  of  the 
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legal,  the  lands  adjudged  were  carried  off  irredeemably  firom 
the  debtor,  Hay  v.  Hays,  6  July  1699,  M.  290;  LivingsUm 
V.  GoodleU  22  Feb.  1704,  M.  73 ;  Ersk.  ii.  12.  22.     Above  a 
century  ago,  however,  it  seems  to  have  been  usual  in  some 
cases,  Haldane  v.  Anstruther,  ^c,  29  Dec.  1724,  M.  14,174  to 
have  the  expiry  declared  in  an  action  brought  against  the 
debtor ;  but  as  late  as  the  middle  of  the  last  century,  such 
actions  were  considered  superfluous ;  Bankt.  iii.  2.  65.     It 
is  now,  however,  settled,  that  without  such  a  decree,  or 
forty  years'  possession  on  charter  and  sasine,  the  adjudication 
is  still  redeemable,  i.  Bell,  Com.  706  ;  Campbell  v.  Scotland 
and  Jack,  7  Mar.  1794,  M.  321 ;  Ormiston  v.  Hills,  7  Feb. 
1809,  F.  C;  Robertson  v.  D.  of  Athol,  10  May  1815,  iiL 
Dow,  108.     It  does  not  seem  clear  whether  it  is  necessary 
that  there  be  forty  years'   possession  after  expiry  of  the 
legal;  for  in  the  case  of  Ged  v.  Baker,  5  Dec.  1740,  M. 
10,789 ;  Elchies,  A.  t.  No.  28,  forty  years  had  run  only  from 
the  date  of  the  sasine,  and  this  appears  to  have  been  held 
enough  by  Lord  President  Blair ;  Ormiston  v.  Hills,  supra* 
Minorities  must,  however,  be  deducted ;  Ged,  supra.     In 
Dalyell  and  Silkrig  v.  Dalyell,  17  Jan.  1810,  F.  C,  the  ques- 
tion occurred  whether  an  entail  executed  by  a  person  infeft 
upon  an  adjudication  before  expiry  of  the  legal,  and  which 
was  never  followed  by  a  decree  of  declarator  of  expiry,  is 
effectual. 

The  form  of  the  summons  will  be  seen  in  the  Style  Books, 
(Jurid.  Styles,  iii.  407),  and  it  will  be  found  that  it  is 
libelled  that  the  debt  adjudged  for,  with  interest  and  ex- 
penses, was  neither  satisfied  within  the  legal,  "  nor  since 
the  expiry  thereof."  It  would  rather  appear,  however, 
that  it  is  sufficient  to  entitle  the  adjudger  to  decree  that 
the  debt  has  not  been  paid  within  the  legal,  Bankt.  iii.  2. 
66 ;  Ersk.  ii.  12.  19,  22,  37,  and  38 ;  Livingston  v.  Goodlet, 
22  Feb.  1704,  M.  73  ;  but  rents  due  within  the  legal  are  to 
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be  taken  into  account,  though  not  uplifted  till  afterwards, 
Tutor  of  Bixlmaffhie  Y.  Maxwell,  16  Jan.  1634,  M.  283;  i. 
Snp.  199  and  222. 

In  accounting,  the  adjudger  who  has  entered  into  posses- 
lion  is  bound  to  charge  himself  by  a  rental,  and  is  entitled 
to  credit  for  such  arrears  only  as  he  has  done  diligence  to 
recover,  Shaw  v.  Muir,  14  Jan.  1681,  M.  301 ;  Dairy mple  v. 
lyon,  14  Jan.  1752,  M.  304  ;  Ersk.  ii.  12.  20.  Where  the 
adjudication  has  been  restricted  to  a  security,  the  adjudger 
must  account  for  his  intromissions  as  well  after  as  within 
the  legal,  Walker  v.  Macpherson  and  Forrester^  Jan.  1720, 
M.  302 ;  Ersk.  ii.  12.  22.  But  in  a  special  adjudication,  (^ti- 
jw-a,  p.  657),  the  adjudger  was  not  bound  to  account ;  1672, 
c  19,  (c.  45,  Th.  Ed.  viii.  93). 

Where  decree  of  declarator  of  expiry  of  the  legal  has  been 
obtained  in  /oro,  the  lands  become  the  irredeemable  pro- 
perty of  the  adjudger,  and  the  decree  is  not  liable  to  be 
opened  up,  but  the  effect  of  a  decree  in  absence  has  not  been 
ascertained.    A  decree  in  absence  may,  however,  be  set  aside, 
on  proof  that  the  debt  was  paid  within  the  legal,  and  also  if 
there  be  any  objection  to  the  decree  of  adjudication,  or  of 
declarator ;  see  i.  Bell,  Com.  705,  and  cases  there  quoted ; 
observations  of  Judges  in  Campbell  v.  Scotland  and  Jack,  7 
Mar.  1794,  M.  321,  (324);  Young  and  Auchinleck  v.  Thomson, 
5  Feb.  1799,  M.  7012 ;  Hunter  v.   Hunters,  20  July  1742, 
Elchies,  A.  t.  No.  34;  v.  Sup.  723;  M'Kenzie  v.  Robertson, 
4-c.,  22  May  1827,  v.  S.  694,  (N.  E.  648).     Bankt.  iii.  2.  74, 
thinks  that  if  an  adjudger,  after  expiry  of  the  legal,  sell  the 
lands,  or  even  continue  his  possession,  he  will  be  held  to  have 
taken  them  in  payment  of  his  debt,  however  inadequate  the 
price  or  value  may  be  ;  but  it  was  only  in  the  case  of  a  special 
adjudication,  [supra,  p.  657),  that  the  debt  was  extinguished ; 
King  v.   Walker,  §-c.,  28  Feb.  1828,  vi.  S.  643.     During  the 
eoirency  of  the  legal  of  an  adjudication  of  a  right  of  patron- 
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age,  the  reverser  and  not  the  adjudger  is  entitled  to  present 
on  a  vacancy, — an  adjudication,  beinga/^^tiu^prcetorttimyand 
not  a  sale  under  reversion,  Grindlay  v.  Drysdale  and  John- 
stone, 4  July  1833,  xi.  S.  896.  A  decree  of  adjudication  not  fol- 
lowed by  possession  is  liable  to  the  negative  prescription,  bat 
sasine  on  the  charter  proceeding  on  the  decree  interrupts 
the  prescription.  King,  supra;  M^Cullochj  Sfc,  v.  Buehoman, 
4  July  1828,  vi.  S.  1059.  See  Paul  v.  Reid,  8  Feb.  1814,  F. 
C,  Thomson  or  Hunter  v.  Stewart,  11  Feb.  1840,  ii.  D.  564. 

SECT.  XXIII. — DECLARATOR  OF  EXTINCTION. 

Where  the  debtor,  or  a  postponed  adjudger,  supposes  the 
prior  adjudger  has  been  paid  by  his  intromissions,  or  is  willing 
to  pay  the  balance  that  may  be  due,  he  may  raise  a  declara- 
tor of  extinction  and  payment,  or  of  reduction  and  extinction, 
and  this  may  either  be  a  separate  process,  or  be  repeated  in 
the  declarator  of  expiry,  but  if  the  adjudger  object,  it  must  be 
executed,  called,  enrolled,  and  may  then  be  conjoined  with 
the  former  process,  in  common  form ;  1621,  c.  7,  (Th.  Ed.  iv. 
611).  Where  an  adjudication  proceeded  against  an  apparent 
heir  on  a  special  charge,  {sttpra^  p.  681),  such  apparent  heir 
might  pursue  the  declarator,  and  if  he  were  dead,  a  general 
service  to  him  would  be  a  sufficient  title  to  his  heir  to  impugn 
the  adjudication  on  whatever  ground,  Spruel  v.  Spruet-Craw- 
ford,  19  Feb.  1740,  M.  16,116,  Elchies,  h.  t.  No.  25.  In  an 
older  case,  Johnstouny.  Erskine,  19  Jan.  1669,  M.  317,  andl 
Sup.  578,  the  heir  of  the  person  last  iufeft  was  held  to  be 
entitled  to  redeem ;  and  Stair,  iii.  2.  42,  states  that  the  heir 
of  the  apparent  heir  cannot  redeem,  but  this  opinion  has  been 
doubted;  see  Elchies,  A.  t.  No.  25,  supra.  Where  an  heir  has 
renounced,  and  decree  of  adjudication  contra  hereditatem  ja^ 
centem  has  been  pronounced,  he  cannot  redeem  directly, 
unless  he  were  minor  at  the  date  of  the  renunciation,  1621,  c. 
7,  {supra),  but  he  may  redeem  indirectly  by  trust  bond  and 
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acyudication,  in  the  manner  to  be  immediately  explained, 
Stair,  iil  2.  50 ;  Bankt.  iii.  2.  81 ;  Ersk.  ii.  12.  49.  Where  it 
wu  not  the  heir  himself,  but  his  predecessor,  who  renounced, 
hemaypursaea  declarator  of  extinction,  directly  in  his  own 
mme,  Steuart  y.  Lindsay,  7  Dec.  1809,  F.  C. ;  and  he  must 
make  up  a  title  by  service,  not  to  the  heir  who  renounced, 
but  to  the  predecessor  last  infeft.  Ibid, ;  Spreull  v.  Spreull 
Crawfiird,  19  Feb.  1740,  Elchies,  h.  t.  No.  25 ;  Johnston  v. 
Lord  Lyon,  ^e.  19  Jan.  1669,  i.  Sup.  578 ;  M.  317,  {supra). 

It  was  at  one  time  held,  that  a  special  adjudication,  {su* 
fwa,  p.  657),  could  not  be  redeemed,  except  on  payment  of 
principal,  interest,  and  a  fifth  part  more,  Baillie  v.  Watson, 
30  June  1737,  M.  88;  Elchies,  h.  L  No.  9;  but  it  was  de- 
clared by  54  Geo.  III.  c.  137,  (25  July  1814),  §  9,  that,  *'  in 
all  cases  where  penalties  for  non-payment  over  and  above 
performance,  are  contained  in  bonds,  or  other  obligations 
fw  sums  of  money,  and  are  made  the  subject  of  adjudication, 
or  of  demand  in  any  other  shape,  it  shall  be  in  the  power  of 
the  Court  to  modify  and  restrict  such  penalties,  so  as  not  to 
exceed  the  real  and  necessary  expenses  of  making  the  debt 
effectual." 

In  any  challenge  of  the  adjudication,  the  grounds  of  debt 
miut  be  produced,  at  any  time  within  the  years  of  prescrip- 
tion ;  but  the  warrants,  such  as  general  and  special  charges, 
or  the  bill  for  the  summons  of  adjudication  when  these  were 
in  use,  {supra^  p.  681,  and  p.  692)  &c.  cannot  be  called 
for  after  twenty  years.  Bankt.  iii.  2.  59 ;  M.  Grounds  and 
Warranis. 

A  declarator  of  extinction  is  not  necessary,  however,  to 
eztiogiiiBh  an  adjudication ;  for,  if  the  adjudger  have  intro- 
mitted  with  rents  sufficient  to  pay  his  debts,  principal,  inte- 
rest, and  expenses,  within  the  legal,  the  adjudication  eo  ipso 
frila  ;  Ersk.  ii.  12.  37.  It  may  also  be  extinguished  by  the 
eieditoi^s  discharge  and  renunciation,  though  not  recorded, 
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even  in  a  question  with  a  purchaser ;  and  it  is  unnecessaiy, 
on  redemption,  that  the  debtor  should  be  again  infcft,  Ersk. 
ii.  12.  38. 

With  those  reniarks  we  conclude  what  we  have  to  say  on 
adjudications  for  payment  of  debt ;  but  there  are  still  three 
kinds  of  adjudications  which  must  be  considered, — adjudi- 
cations in  security,  in  implement,  and  on  a  trust-bond;  all 
of  which  have  been  introduced  without  any  statute, — ^be- 
sides declaratory  adjudications,  which  we  shall  notice  in  the 
last  place. 

B.— ADJUDICATIONS  IN  SECURITY. 

Adjudications  in  security  are  used  where  the  claim  is  con- 
tingent, future,  or  uncertain  in  amount.  Thus,  a  cautioner 
may  adjudge  in  security  of  his  relief;  Burnet  v.  Vietch,  20 
Nov.  1685,  M.  140  and  2121 ;  a  purchaser,  of  his  claim  of 
warrandice ;  Brown  v.  Heplnim,  20  Jan.  1693,  iv.  Sup.  53 ; 
Crera.  of  Wallace- Dunhp,  v.  Brown  and  Collinson,  14  Nov. 
1781,  M.  62  ;  a  widow  may  adjudge  her  husband's  lands,  on 
his  obligation  to  relieve  her  jointure  lands  of  all  encum- 
brances ;  Lady  Bamcleugh  v.  Crers,,  Feb.  1685,  ii.  Sup.  72. 
This  seems  also  the  proper  mode  of  adjudging  where  the 
debt  is  future;  Blaw  v.  His  Father,  12  July  1711,  M. 
12,908  and  8149 ;  as  for  an  annuity,  an  ordinary  adjudica- 
tion, under  the  statute  1672..  being  competent  only  for  the 
arrears  due ;  Bruce  v.  Hepburn,  2  Jan.  1684,  M.  57.  The 
debtor,  being  bound  for  no  specific  sum,  as  the  value  of  the 
annuity,  it  would  be  improper  to  adjudge  for  any  estimated 
value.  Where  the  claim,  also,  is  uncertain  in  amount,  it  is 
unsafe  to  adjudge  in  payment,  even  where  decree  of  constitu- 
tion, reserving  objections  contra  executionem  {supra,  p.  708), 
hasbcen  obtained ;  for,  in  such  a  case^  the  adjudication  maybe 
set  aside  if  there  be  a  gross  pluris  petitio ;  Macneilv.  ^'addler, 
7  Mar.  1794,  M.  122;  Common  Agent  in  MackinneWs  Ranking 
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T.  Goldie,  9  June  1797,  M.  312  ;  see  Bankt.  iii.  2. 78 ;  Erek. 
B.  12.  42.  An  adjudger  may  restrict  his  adjudication  to  a 
lecurity,  even  after  decree  has  been  pronounced,  and  the 
Ordinary  may  recall  his  interlocutor,  and  adjudge  de  novo 
in  security  only;  Ker,  ^c.  t.  Graham^  5  Feb.  1830,  viii.  S. 
462 ;  although  it  seems  to  have  been  held,  in  D.  of  Queens- 
berry's  Exers.  v.  Tait,  11  July  1817,  F.  C,  that  an  adjudi- 
cation in  payment  could  not  be  turned  into  an  adjudication 
in  secnrity,  being  of  a  different  nature. 

To  authorize  an  adjudication  in  security,  the  debtor  must 
be  vergens  ad  inopiam ;  Nishet  v.  Stirling,  16  Feb.  1759,  M. 
59;  but  it  is  sufficient  that  other  creditors  are  adjudging; 
and  it  was  also  held  sufficient  that  the  debtor  had  granted 
bonds  of  provision  to  his  children,  which  would  exhaust  his 
effects,  Blaw,  supra;  Ersk.  ii.  12.  9. 

The  summons,  of  course,  even  prior  to  10  and  11  Vict.  c. 
48,  {supra,  p.  657),  contained  no  conclusion  for  a  special  ad- 
judication, but  only  for  a  general  adjudication  in  security, 
Jnr.  Styles,  iii.  403.  If  it  be  a  first  adjudication,  it  must  be 
intimated  in  common  form,  54  Geo.  III.  c.  137,(25  July  1814), 
f  9 ;  and  such  an  adjudication  is  entitled  to  compete  with 
ordinary  adjudications,  or  to  be  ranked  j^ari  passu  with  them, 
Bruce  \.  Hepburn,  2  Jan.  1684,  M.  57,  ii.  Sup.  51 ;  Lyon 
find  Crers.  of  Easter  Ogle,  competing,  24  Jan.  1724,  M.  8150 ; 
Cnrs.  of  Wallace-Dunlop  v.  Brown  and  Collinson,  14  Nov. 
1781,  M.  62.  It  must  be  completed  like  an  adjudication  for 
payment. 

C— ADJUDICATIONS  IN  IMPLEMENT. 

Where  a  person  has  granted  an  imperfect  conveyance  to 
iieritable  property,  as  a  missive  or  minute  of  sale,  or  a  dis- 
position without  procuratory  and  precept,  and  refuses  to 
ezecate  a  complete  conveyance,  the  want  of  it  is  supplied 
by  an  adjudication  in  implement.      It  may  also  be  used 
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where,  by  an  entail,  an  heir  is  bound,  on  Bacceeding  to  one 
estate,  to  give  up  another  of  which  he  was  formerly  in  pos- 
session ;  where  a  person  has  left  a  general  disposition  of  his 
lands  without  specifying  them,  and  the  heir  refuses  to  make 
up  titles  and  convey  them  to  the  disponee ;  where  a  person 
has  borrowed  money  on  an  obligation  to  give  security  over 
his  lands,  or  to  infeft  the  creditor  in  an  annuity,  and  refuses 
to  grant  it;  Hamilton  v.  Chiesly,  24  Feb.  1676,  M.  53 ;  Bankt 
iii.  2.  88  ;  £rsk,  ii.  12.  50,  and  generally  wherever  there  is 
an  obligation,  express  or  implied,  to  convey  certain  lands, 
or  other  heritable  subjects.  Stair,  iii.  2.  53,  and  iv.  51.  9. 
See  MacgregoTy  Sfc.  v.  Macdanald  and  Mandy.,  Sfc.  9  Mar. 
1843,  V.  D.  888.  But,  unless  there  be  such  an  obligation, 
an  adjudication  in  implement  is  incompetent.  Thus,  sup- 
pose one  conveys  a  certain  estate  to  trustees,  and  declares 
that  no  part  of  it  is  to  be  applied  in  payment  of  his  debts, 
unless  his  other  funds  be  insufficient,  and  that  the  trustees, 
being  forced  to  pay  his  debts,  become  entitled  to  relief  from 
his  other  funds,  viz.  a  dwelling-house  in  the  hands  of  the 
heir-at-law,  the  trustees  cannot  adjudge  the  house  in  imple- 
ment of  the  obligation  of  relief,  for  there  is  no  obligation 
express  or  implied  on  the  heir  to  convey  the  house,  but 
merely  to  relieve  the  trustees,  and  they  must  therefore  con- 
stitute their  claim  against  the  heir  and  adjudge  in  payment. 
Or,  suppose  a  person  having  right  to  lands  by  minute  of  sale, 
grant  an  heritable  security  over  them,  it  has  been  held  that 
the  creditor  cannot  complete  his  right  by  an  adjudication  in 
implement  led  against  the  grantor  of  the  minute,  as  the  per- 
son last  vested  with  the  feudal  right,  Strachan  v.  Whit0- 
ford,  9  Feb.  1776,  M.  Apx.  h.  t.  No.  7 ;  Hailes,  684.  He 
must  adjudge  in  implement  in  right  or  name  of  the  debtor, 
and  the  debtor's  title  being  completed  will  accresce  to  the 
heritable  creditor.  He  may  also  adjudge  from  the  debtor 
the  personal  right,  and  then  adjudge  in  implement ;  but  this 
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will  allow  other  creditors  to  rank  pari  passu.  See  Renton 
▼.  Girvan,  <J-c.  20  Dec.  1833,  xii.  S.  266  ;  Banken  v.  Hamil- 
Urn  DalrympU,  S^e.  11  Dec.  1838,  i.  D.  222* 

The  obligation  must  be  duly  constituted  against  the  de- 
fender in  the  same  manner  as  in  an  adjudication  for  debt, 
ind  if  he  be  the  heir  of  the  granter,  he  must,  prior  to  the 
itatate  10  and  11  Vict.  c.  48,  {supra,  p.  681),  have  been 
proceeded  against  by  general  charge,  decree  of  constitution, 
ind  special  or  general  special  charge,  if  he  did  not  renounce ; 
•ee  iil Bell's  Styles,  55,  &c. ;  Jurid.  Styles,  iii.  333;  Alexander, 
(2d  Ed.)  237.  Where  the  general  disposition  is  in  favour  of 
the  heir-at-law,  and  he  is  desirous  to  possess  in  virtue  of  it, 
he  may  alienate  all  the  lands  contained  in  it,  and  the  dispo- 
Btion  itself,  to  a  trustee,  who  proceeds  to  complete  his  title 
in  the  same  manner  as  if  the  general  disposition  had  been 
in  his  own  favour,  and  the  trustee  then  conveys  the  adjudi- 
cation in  implement  to  the  truster.  Though  personal  obli- 
gations by  married  women  are  null,  even  if  granted  with 
their  husband's  consent,  and  therefore  any  adjudication  led 
on  them  for  payment  is  null,  it  is  different  if  the  obligation 
be  to  convey  lands  belonging  to  the  wife,  or  to  grant  a  se- 
cnrity  over  them,  for  such  an  obligation  is  a  good  ground 
for  an  adjudication  in  implement,  Eleis  v.  Keith,  15  Dec. 
1665,  M.  5987 ;  but  an  obligation  not  to  dispone  or  infeft 
the  creditor  in  the  lands,  but  to  pay  annualrent  out  of  them, 
inull,  Greenlaw  v.  Galloway,  24  Mar.  1626,  M.  5986  ;  see 


*  The  former  very  cumbersome  and  expensive  method  of  completing  a 
title  by  a  general  disponee  or  trustees,  under  a  trust-disposition  and  settle- 
aient  to  an  heritable  security,  in  which  the  party  died  infeft,  has  been 
fmedied  by  the  Heritable  Securities  Act  of  1845,  (8  and  9  Vict.  c.  31),  § 
4.  It  is  enacted  that  tbe  general  disponee,  in  such  a  case,  shall  complete 
hit  title,  without  the  intervention  of  the  superior,  by  expeding  and  record- 
ing an  iDStroment,  under  the  hands  of  a  notary,  in  the  terms  set  forth  in 
Sehednie  No.  3,  annexed  to  the  act. 
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Menzies  v.  Crers.  of  Gillespie,  8  Dec.  1761,  M.  5974  Mr.  Bell 
states,  that  no  annua  deliberandi  seems  necessary  in  these 
adjudications,  i.  Com.  749 ;  but  this  is  doubtful,  see  Ersk.  iii. 
8.  55,  and  note ;  Stewart  v.  Anderson,  25  Feb.  1749,  M.  6881. 
Thej  do  not  require  to  be  intimated  when  they  are  called 
in  the  course  of  the  rolls,  for  there  can  be  no  conjunction  of 
any  other  adjudication  with  them.      An  abbreviate  must, 
however,  be  recorded,  Guthries  v.  Superiors,  20  Feb.  1741, 
M.  204 ;  but  the  only  effect  of  this  being  omitted  seems  to 
be  to  preclude  the  adjudger  from  obtaining  letters  of  horning 
to  charge  the  superior  to  enter  him.    It  was  once  found,  that, 
of  two  adjudgers  in  implement,  he  who  charged  the  superior 
first  was  to  be  preferred,  Sinclair  v.  Sinclair,  21  June  1704, 
M.  56  and  234 ;  but  this  has  always  been  considered  a  doubt- 
ful decision ;  i.  Bell,  Com.  749.    Adjudications  in  implement 
were  known  long  before  the  year  1672,  but  being  matters 
of  supereminent  jurisdiction,  in  Bankton's  opinion,  iii.  2. 83, 
they  are  only  competent  to  the  Court  of  Session ;  but  Ersk. 
ii.  12.  53,  seems  to  doubt  this  position.   In  practice  they  are 
always  led  before  the  Court  of  Session. 

The  pari  passu  ranking  is  not  applicable  to  adjudications 
in  implement,  Campbell  and  Riddoch  v.  Stuart,  16  July  1675, 
M.  54 ;  Adam  v.  Alison,  1680,  M.  234 ;  and  therefore  the 
steps  necessary  to  render  an  adjudication  the  first  effectual 
are  useless.  Warrant  for  infeftment,  when  decree  of  adju- 
dication is  pronounced,  is  authorized  by  the  Transference  of 
Lands  Act,  to  be  granted  equally  in  adjudications  in  imple- 
ment as  in  adjudications  in  payment,  stipra,  p.  699. 

In  competitions  between  adjudications  in  implement  and 
for  payment,  the  first  infeftment  gives  the  preference,  with- 
out respect  to  the  date  of  the  decree  or  diligence  thereon, 
provided  the  ground  of  the  adjudication  in  implement  have 
been  granted,  before  citation  on  the  other  adjudication, 
Bankt.  iii.  2.  87 ;  Lady  Fraser  v.  Crers.  of  Lord  Fraser  and  * 
Lady  Marr,  12  Dec.  1677,  M.  233.     In  a  competition  be-   ! 
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tween  two  adjudications  in  implement,  in  one  of  which  decree 
WIS  pronounced,  but  recalled  in  hoc  statu,  on  an  objection  of 
want  of  stamp, — it  was  held  that,  although  the  other  adjudi- 
cation stood  first  on  the  roll,  it  was  competent  to  adhere  to 
the  decree,  (the  objection  being  obviated),  and  thereupon 
dismiss  the  competing  adjudication,  Wright^  8fc,  v.  Murray, 
29  June  1821,  i.  S.  93,  (N.  E.  95). 

By  54  Geo.  III.  c.  137,  (25  July  1814),  §  10,  adjudications, 
daring  the  dependence  of  a  ranking  and  sale,  are  prohibited, 
the  decree  of  sale  being  held  as  a  general  decree  of  adjudi- 
cation in  favour  of  every  creditor  included  in  the  decree  of 
division.  But  this  regulation  does  not  apply  to  adjudications 
in  implement,  which  may  be  proceeded  with,  notwithstand- 
bg  the  ranking  and  sale ;  Hutchinson  v.  Cameronls  Trustees, 
K  26  June  1830,  viii.  S.  982;  Bontine  v.  Graham,  5  Mar. 
1839,  i.  D.  631.  An  application  ought  also  to  be  made  to 
the  Court,  to  strike  the  subjects  claimed  out  of  the  process, 
or  at  least  to  except  them  from  the  warrant  of  sale ;  see  Wood 
▼.  Hutchinson  and  Scott,  1  July  1830,  viii.  S.  988. 

D.— ADJUDICATIONS  ON  TRUST  BOND. 

We  now  proceed  to  another  kind  of  adjudication,  or  rather 
to  consider  the  use  of  an  adjudication  in  making  up  a  title 
to  an  estate,  by  an  adjudication  on  a  trust  bond.     The  act 
1621,  c.  27,  (Th.  Ed.  iv.  627),  allowed  the  estate  of  the  pre- 
decessor  to  be  adjudged  for  the  debt  of  the  heir;  and  ad- 
vantage was  taken  of  this  enactment,  to  make  up  a  title  to 
the  estate,  without  service,  by  the  heir  allowing  the  estate 
to  be  adjudged  for  a  fictitious  debt,  and  by  then  obtaining  a 
conveyance  of  the  adjudication,  he  possessed  the  estate  on 
this  singular  title,  without  representing  his  predecessor,  or 
incurring  any  liability  for  his  debts  or  deeds,  as  was  expressly 
decided,  GUndonwyne  v.  E.  ofNithsdale,  22  Jan.  1662,  M. 
9738.     In  this  way,  the  lands  were  canied  oif  to  the  pre- 
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judice  of  the  creditors  of  the  predecessor.  To  obviate  this 
fraud,  the  Court  of  Session  passed  the  act  of  sederunt,  28 
Feb.  1662,  {Against  tlie  granting  of  Bandis  hy  Appearand 
Airs,  ^c),  and  the  act  1696,  c.  24,  (c.  39,  Th.  Ed.  ix.  427), 
ordained,  that  if  any  heir,  without  service,  possessed  his  prede- 
cessor's estate,  or  should  purchase  any  right  or  diligence 
affecting  the  same,  otlicrwise  than  as  highest  offerer  at  a 
public  sale,  his  possession  or 'purchase  should  make  him 
represent  his  predecessor  universally.  This  act,  however, 
did  not  put  an  end  to  this  mode  of  completing  a  title,  though 
it  stopped  the  fraudulent  use  made  of  it ;  as  it  was  held,  that 
no  passive  title  was  incurred*  unless  the  heir  possessed  the 
estate,  Nevoy  v.  Lord  Balmerinoch,  19  July  1676,  M.  9694 ; 
Bankt.  iii.  5.  101.  On  the  contrary,  it  was  found  a  very  use- 
ful title  in  many  cases,  to  ascertain,  without  risk  of  incurring 
a  passive  title,  the  right  of  the  heir  to  the  estate,  and  the 
validity  of  deeds  and  burdens  affecting  it.  At  the  same 
time,  by  vesting  the  estate  in  the  heir,  it  enabled  him  te 
transmit  it  to  his  own  representatives ;  whereas,  many  years 
might  elapse  before  he  could  complete  his  title  in  the  ordi- 
nary way,  were  he  opposed  by  other  competitors ;  and  were 
he  to  die  in  the  meantime,  when  his  titles  were  incomplete, 
his  representatives  might  lose  the  estate  altogether,  even 
though  his  riglit  might  afterwards  be  found  preferable. 

In  short,  this  form  is  to  be  resorted  to  in  those  cases  where 
the  ordinary  methods  will  not  apply ;  and  Lord  Braxfield, 
(Hailes,  889),  remarks  : — "  AV^henever  I  was  not  sure  to  what 
predecessor  a  man  should  serve,  I  always  advised  a  trust  bond 
and  adjudication  in  implement,  as  an  excellent  herry  water 
net." 

Tho  form  of  proceeding  is  for  the  heir  to  grant  to  a  friend 
a  bond  for  a  sum  equal  to  or  exceeding  the  value  of  the 
estate,  so  that  no  attempt  may  be  made  to  redeem  tho  adjudi- 
cation, by  paying  the  alleged  debt.    In  the  Roxburgh  Case. 
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(infra),  the  bond  was  for  £1,500,000.  It  usually  contains  a 
declaration,  that  no  diligence  against  the  grantor's  person,  or 
moveable  estate,  shall  pass  on  it.  The  grantee  then  executes 
a  back  bond,  declaring  he  holds  the  bond  without  value 
tad  in  trust,  to  lead  an  adjudication  of  the  predecessor's 
lands ;  and  he  obliges  himself,  under  a  penalty,  to  denude 
of  the  adjudication  when  led  ;  v.  Bell's  Styles,  698.  The 
trustee  then  proceeds  against  the  heir,  and  obtains  decree  of 
adjudication,  precisely  as  in  the  case  of  a  real  debt  being 
due  by  the  heir ;  only  there  need  be  no  intimation  when  the 
idjndication  comes  into  court ;  Craigie  and  Hoi*ne  v.  Kers, 
(Roxburgh  Case),  19  Jan.  1808,  M.  Apx.  A.  L  No.  16,  foot 
note. 

The  trustee  is  now  in  a  situation  to  reduce  any  deeds 
iffectbg  the  lands,  flowing  from  the  heir's  ancestor  or  his 
predecessors ;  and  also  all  deeds,  flowing  from  the  authors 
of  such  predecessors,  on  producing  reasonable  evidence  that 
they  were  really  their  authors ;  Keith  v.  Lord  Braco,  23 
Jin.  1739,  M.  16,116.  It  was  held  that  the  adjudger  was 
not  bound  to  prove  that  the  person  to  whom  the  apparent 
heir  had  been  charged  to  enter  was  himself  infeft ;  Maxwell 
T.  Maxwell,  9  Dec.  1736,  Elchies,  Reduction,  No.  1. 

Although  the  lands  may  be  possessed  by  another  on  an  ex 
/ocwvaHd  title  and  infeftment,  he  cannot  oppose  this  adju- 
dication, even  although  the  heir  might  try  the  question  of 
i%ht  to  the  estate  on  his  mere  apparency,  as  in  the  case  of 
deathbed;  see  Grahame  v.  Grahame,  4  Feb.  1779,  M.  3186 ; 
because  he  is  entitled  to  vest  the  estate  in  him,  to  enable 
him  to  make  a  settlement,  without  waiting  the  issue  of  the 
reduction;  Beveridges  v.   Crawford  and   Coutts^   10  July 
1793,  M.  5296 ;  see  Duffy.  Ogilvie,  29  July  1734,  M.  198. 
But  if  there  be  no  notoriety  of  the  predecessor  ever  having 
been  proprietor  of  the  lands,  the  heir  must  bring  some  evi- 
dence, by  sasine  or  otherwise  ;   Gordon  v.  Forbessea,  7  Feb. 
1699,  M.  194.     And  the  possessor  of  the  lands  is  also  entitled 
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to  shew,  that  tlic  person  claiming  is  not  the  nearest  heir ; 
Erakine  v.  Kennedy,  19  June  1746,  M.  7782;  Elchies,  h.  L 
No.  37.  The  heir  may  also  be  called,  to  shew,  when  he 
proceeds  to  challenge  the  rights  to  the  lands,  that  he  is 
really  the  heir,  that  the  defender  may  know  he  is  not  fight- 
ing with  a  phantom,  or  with  a  person  against  whom  a  de- 
cree of  absolvitor  would  be  of  no  avail.  But  where  n 
general  service  to  the  predecessor  has  been  expede,  that 
is  suflBcient  evidence.  The  form  of  opposing,  is  by  ap- 
pearing in  tlie  action ;  and  if  interlocutor  adjudging  have 
been  pronounced,  by  reclaiming  against  it ;  Roxburgh  CasCf 
supra  ;  Dunhp  v.  Inglis  Cochraney  4  July  1820,  F.  C. 

This  form  of  making  up  titles  may  be  adopted,  though  the 
estate  be  entailed,  though  the  right  of  the  truster  be  disputed 
in  totOy  and  be  mibjudice,  and  though  heliave  attempted  to 
serve,  and  the  service  be  suspended  by  an  appeal ;  Noble  v. 
Dewar,  12  July  1758,  M.  15,606 :  Roxburgh  Case,  supra. 
It  has  been  stated  that  there  cannot  be  two  services  to  the 
same  ancestor  by  two  persons  in  the  same  character.  There 
would  seem  to  be  the  same  objection  to  the  making  up  the 
title,  by  charge  to  enter,  (or  equivalents,  supra,  p.  681),  and 
adjudication  ;  Rutherfm^d  v.  Sir  J.  NisbeVs  Trs.,  12  Nov. 
1830,  ix.  S.  3 ;  but  see  Watson  v.  Watson,  ^c,  25  Feb.  1835, 
xiii.  S.  543  ;   Wilson  v.  Macara,  15  Feb.  1848,  S.  Jur.  xx. 

227. 

The  title  of  the  heir  vests  from  the  date  of  the  adjudi- 
cation. When  conveyed  to  the  truster,  it  forms  an  active 
title,  and  transmits  to  his  heirs.  When  not  conveyed,  still 
the  right  to  demand  a  conveyance  passes  to  his  heirs,  and 
may  be  vested  by  general  service,  or  by  another  trust- adju- 
dication, Hepburn  v.  Scott,  25  July  1781,  M.  14,487  ;  Hailes, 
889;  see  Ersk.  iii.  8.  72;  Stair,  iii.  6. 14.  An  adjudication  on 
a  trust-bond  does  not  preclude  the  heir  who  has  granted  it, 
from  making  up  titles,  in  the  ordinary  way,  Bellenden,  ^c,  v. 
Trs.  of  Kerr,  6  June  1823,  ii.  S.  369,  (N.  K.  329),  and  17 
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June  1825,  i.  W.  and  S.  381.  Of  course,  where  no  charter 
or  infeftment  has  followed,  it  is  no  objection  to  a  subsequent 
lieir  to  pursue,  that  he  has  not  obtained  a  transmission  of 
the  adjudication,  Rutherfurd  v.  Nisbefs  Trs.j  supra. 

This  form  may  be  used  in  the  case  of  married  women, 
though  personal  bonds  granted  b^  them  are  in  general  null ; 
«ee  mpra,  p.  661,  and  cases  there,  and  Bruce  v.  Paterson, 
23  Jan.  1678,  M.  5965 ;  although  doubts  on  this  subject 
may  probably  have  led  to  the  form  of  proceeding  by  trust- 
disposition,  to  be  immediately  noticed. 

So  risk  need  be  apprehended  from  granting  the  bond; 
for  even  though  assigned  to  an  onerous  assignee,  tlie  truster 
would  be  effectually  protected  by  the  back-bond  for  assig- 
natus  utitur  jure  auctoris,  Ersk.  iii.  5.  10 ;  and  even  after 
decree  of  adjudication,  the  same  rule  applies ;  and  it  would 
eyenaeem  to  hold  after  infeftment,  the  back-bond  being 
granted  before  it,  Bankt.  iii.  2.  60 ;  Ersk.  ii.  12.  36 ;  Sin- 
clair V.  Sinclair,  Jan.  1685,  M.  5324.  If  a  bill  were 
gianted  as  the  document,  an  onerous  indorser  would  not 
be  affected  by  the  back-bond.  Where  the  right  to  an 
estate  has  been  challenged,  in  virtue  of  a  title  made 
Qp  under  a  trust- bond,  and  the  defender  has  been  assoil- 
oed,  it  would  rather  appear  that,  in  all  questions  with  sub- 
Bquent  heirs  having  the  same  title  as  the  pursuer,  the 
absohitor  would  be  held  as  res  judicata,  Crawford  v.  Ban- 
H  15  July  1760,  M.  14,066  ;  Gordons  v.  Ogilvie,  17  Feb. 
1761,  M.  14,070  ;  see  Rutherfurd  v.  Nibsefs  Trs.,  12  Nov. 
1830,  ix.  S.  3. 

E^ADJUDICATION  ON  TRUST-DISPOSITION. 

Another  form  of  making  up  a  title,  which  has  been  long 
known,  is  similar  to  the  above.  The  heir,  instead  of  grant- 
ing a  trust-bond,  grants  a  disposition  of  the  lands  ex  facie 
absolute^  and  receives  a  back-bond  from  the  trustee  declar- 
ing the  trust.     The  heir  is  then  charged  to  enter,  and  a 
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decree  of  adjudication  in  implement  is  obtained,  which 
forms  the  tentative  title.  This  form  seems  to  have  been 
used  by  married  women,  to  avoid  the  objection  of  nullity  of 
the  bond,  and  is  mentioned  as  far  back  as  1678,  in  Fountain- 
hall's  report  of  the  above  case  of  Bruce  v.  Paterson,  M. 
5965.  Where  the  lands  also  were  entailed,  it  seems  to  have 
been  the  practice  to  convey  the  estate  to  the  next  heir  of 
entail,  under  the  fetters  of  the  entail,  as  trustee,  to  avoid 
the  objection  of  adjudging  the  entailed  estate  for  debt, 
Murray  v.  Ramsay  and  Co,,  17  Jan.  1811,  F.  C.  Bankt 
iii.  5.  102,  also  mentions  it  as  in  common  use ;  see  also 
Molle  V.  Bidden,  13  Dec.  1811,  F.  C. 

The  question,  however,  as  to  the  competency  of  making 
up  titles  in  this  way  came  to  be  tried  in  the  case  of  Dttnhp 
V.  Cochrane,  4  July  1820,  F.  C,  when  a  majority  of  the 
Court,  by  their  ultimate  'decision,  found  that  this  was  an 
improper  mode  of  proceeding ;  and  as  to  the  practice,  "  they 
thought,  if  it  existed,  the  sooner  it  was  checked  the  better ;" 
and  the  decision  was  afRrmed  on  31  Mar.  1824,  ii.  S.  App. 
115.*  The  practice  seems  not  to  have  been  sufficiently 
brought  before  the  Court  in  the  above  case ;  but  the  deci- 
sion will  probably  put  an  end  to  this  form  of  completing 
titles.  Adjudications  on  trust-bonds  do  not  create  a  passive 
title  till  possession  is  assumed ;  whereas  Bankton,  iii,  5. 
102,  thinks  the  mere  granting  a  disposition  of  the  ancestor's 
lands  infers  the  passive  title  of  gestio ;  and  this  seems  con- 
sonant to  the  principles  of  law ;  Ersk.  iii.  8.  84.  It  was  once 
attempted,  but  unsuccessfully,  to  maintain,  that  making  up 
a  title  by  trust-disposition  did  not  infer  responsibility  for 
the  debts  of  the  heir  passed  by,  who  had  been  three  years 
in  possession,  as  adjudication  on  a  trust-bond  is  expressly 
declared  to  create  by  1695,  c.  24,  (c.  39,  Th.  Ed.  ix.  427); 
Murray  v.  Bamsay  and  Co,^  17  Jan.  1811,  F.  C. 

*  It  has  been  said  that  this  case  **  is  very  ill  reported  in  the  Faculty 
Reports." — BelPs  Law  Dicty.  in  loco. 
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F.— LEGALS  OF  ADJUDICATIONS. 

The  legal  may  now  be  defined,  the  period  after  expiry  of 
which,  the  adjudger  may  convert  his  judicial  security  into 
«n  irredeemable  right  of  property,  by  obtaining  decree  of 
declarator  of  expiry  of  the  legal.     Originally,  however,  it 
WM  the  period  allowed  the  debtor  to  redeem  his  lands ;  but 
now  he  may  redeem  at  any  time  before  decree  of  declarator 
of  expiry,  or  before  forty  years*  possession  has  run  on  charter 
tod  sasine;  see  supra,   p.  716.     In  apprisings,  the  legal 
period  of  redemption  first  allowed  was  seven  years  from 
their  date,  1469,  c.36,  (c.  12.  Th.  Ed.  ii.  96) ;  Laird  Limpid^ 
kiw  V.  Aitkenhead,  11  Nov.  1630,  M.  282;  i.  Sup.   314. 
Where  the  debtor  against  whom  the  apprising  was  led  was 
minor,  he  was  entitled  to  redeem  the  lands,  any  time  before  he 
wt«  twenty-five  years  of  age  complete.    If  he  died  beforp  that 
>ge,  and  another  minor  succeeded,  the  latter  might  also  re- 
deem any  time  before  he  was  twenty -five.     If  he  died  after 
expiry  of  the  seven  years,  and  a  major  succeeded  him,  the 
Ottjor  had  a  year  and  a  day  after  the  minor's  deatli  to  re- 
deem.   If  the  seven  years  were  not  expired,  the  major  was 
of  course  entitled  to  redeem  within  the  legal,  1621,  c.  6, 
(Th.  Ed.  iv.  609) ;  and,  in  practice,  he  has  been  in*  all  cases 
indulged  with  year  and  day  after  the  minor's  death ;  and 
the  above  regulation  has  been  extended  to  the  case  of  a 
niinor  succeeding  to  a  major;  Stair,  iii.  2.   14;    Ersk.  ii. 
12.10. 

It  will,  however,  be  observed,  that  where  the  legal  of  an 
apprising  expired  before  the  debtor  was  twenty-five,  the  cre- 
ditor was  entitled  to  possess  without  accounting  for  his  in- 
tromissions, after  the  debtor  was  twenty-one  yeara  of  age, 
or  after  the  expiry  of  the  legal,  if  it  had  not  expired  till 
the  debtor  was  twenty-one,  1621,  c.  6,  supra ;  1663,  c.  10, 
(c.  4.  Th.  Ed.  vii.  452) ;  but  it  has  been  thought  that,  not- 
withstanding  these  acts,  the  adjudger  is  bound  to  account 
for  his  intromissions  till  the  debtor  is  twenty-five  ;  Bankt.  iii. 
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2.  8.  68 ;  Ersk.  ii.  12. 19.    The  act  1661,  c.  62,  (Th.  Ed.  vu. 
317),  extended  the  legal  of  apprisings  to  ten  years. 

When  adjudications  were  introduced  in  place  of  apprisings, 
the  special  adjudication  {supra,  p.  656),  was  declared  re- 
deemable in  five  years  from  the  date  of  the  decree ;  but 
general  adjudications  were  declared  to  be  in  the  same  situ- 
ation as  apprisings,  and  therefore  the  above  rules  are  appli- 
cable to  them  ;  1672,  c.  19,  (c.  45.  Th.  Ed.  viii.  93).  Adju- 
dications  on  debita  fundi  are  on  the  same  footing  in  this 
respect  as  other  adjudications. 

By  the  act  1621,  c.  7,  (Th.  Ed.  iv.  611),  adjudica- 
tions  contra  hereditatem  jacentem  may  be  redeemed  by 
a  creditor  of  the  deceased,  or  of  the  heir,  within  seven 
years  after  the  obtaining  of  the  decree;  and  the  same 
power  of  redemption  is  given  to  an  heir  who  has  re- 
nounced in  his  minority.  The  other  privileges  given  to 
minors  in  comprisings  are  likewise  granted  to  them  in 
these  adjudications.  The  method  to  be  followed  by  a 
major  who  has  renounced  has  been  already  mentioned; 
supray  p.  718.  The  prorogation  of  the  legal  from  seven  to 
ten  years,  by  1661,  c.  62,  {supra),  is  limited  to  apprisings, 
so  that  the  legal  of  an  adjudication  contra  hereditatem 
jacentem  is  still  only  seven  years. 

The  legal  of  an  adjudication  in  security,  or  where  an  ad- 
judication in  payment  has  been  restricted  to  a  security, 
never  expires,  as  such  an  adjudication  may  be  redeemed  at 
any  time.  On  the  other  hand,  an  adjudication  in  imple- 
ment, is  an  irredeemable  right,  from  the  first. 

In  adjudications  on  trust  bonds,  care  is  usually  taken  to 
make  the  sum  adjudged  for  more  than  the  value  of  the  lands ; 
and  besides,  it  can  seldom  happen  that  any  one  has  an  in* 
terest  to  redeem  ;  for  the  truster  can  only  get  into  posses- 
sion if  he  have  the  best  right  to  the  lands.  From  the  nature 
of  the  right,  also,  it  seems  very  doubtful  if  such  an  adjudi- 
cation could  be  allowed  to  bo  redeemed  ;  and  the  j practice 
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of  adjudging  in  implement  on  a  trust-disposition  shews  that 
Bach  adjudications  were  not  considered  redeemable,  other- 
wise these  last  could  never  have  come  into  use ;  see  Hep- 
hum  V.  SeoUa,  25  July  1781,  M.  14,487;  Hailes,  889  ;  Dunlop 
T.  Cochrane,  4  July  1820,  F.  C. 

G.— OF  DECLARATORY  ADJUDICATIONS. 

This  is  a  form  of  action  which  may  be  conveniently  con- 
sidered in  the  close  of  the  subject  of  adjudications.     It  was 
frgt  sanctioned  in  the  case  of  Dalziell  v.  Dalziell  and  Hen- 
derson, 11  Mar.  1756,  M.  16,204,  and  ibid. ;  Trust  Apx. 
No.  1,  as  a  useful  practical  mode  for  vesting  heritable  sub- 
jects in  their  proper  owner,  where  a  trust  had  become  extin- 
guished by  the  death  of  all  the  trustees,     In  that  case,  an 
heritable  security  having  been  taken  in  the  names  of  certain 
parties,  and  their  heirs,  as  trustees,  for  behoof  of  the  chil- 
dren of  a  marriage  ;  and  the  trust,  by  the  death  of  the  trus- 
tees, having  devolved  upon  an  infant  who  did  not  represent, 
the  Court,  in  an  action  of  declarator  and  adjudication  at  the 
instance  of  the  heir  of  the  marriage,  decerned  in  terms  of 
the  declaratory  conclusions,  and  ordained  the  superior  to 
Jweive  and  enter  the  pursuer.     The  case  was  very  deli- 
berately argued  and  considered.     After  much  diflTerence  of 
opinion  on  the  Bench, "  at  last  it  was  suggested  that  the  Court 
thoold  declare  that  Henderson  (the  trustee  who  left  the 
in&nt  heir),  held  only  in  trust ;  that  that  trust  being  now  at 
an  end,  they  should  ordain  the  superior  to  grant  charters 
for  infefting  the  pursuer.      This  method,  as  the  easiest  and 
least  expensive,  was  unanimously  agreed  to,  and  declared  to 
be  the  rule,  in  all  cases  of  the  like  nature,  in  time  coming." 
It  was  accordingly  followed  in  a  similar  case  which  occurred 
5O0n  after;  Drummond  v.   M'Kenzie^   30  June   1758,  M. 
16,206,  and  has  been  established  ever  since  as  a  convenient 
pnu^tical  method  of  vesting  the  party  who  has  the  beneficial 
right,  under  a  trust  or  heritable  security,  with  a  proper  legal 
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and  feudal  title.  Thus,  a  party  having  mortis  causa,  dispone^ 
his  estate  to  trustees  for  his  daughter's  liferent  use,  with  in 
structions  to  denude  themselves  after  her  death,  in  favou 
of  the  heir  of  her  body,  if  a  male,  as  soon  as  he  should  arriv* 
at  majority  ;  and  failing  issue  of  his  daughter,  then  to  sucl 
disponees  as  he  should  point  out,  whom  failing  the  heir 
whatsoever, — the  trustees  having  been  infeft,  and  the  daugh 
ter  having  died,  leaving  a  son  who  attained  majority,  and 
died  after  executing  a  general  disposition  to  trustees, — it  wai 
held,  in  a  competition  between  these  trustees  and  the  hein 
of  the  truster,  in  the  form  of  a  declaratory  adjudicatioi 
brought  by  these  trustees  against  the  heirs  of  the  origina 
trustees,  (who  were  all  dead),  that  sljus  crediti  to  compel  the 
trustees  to  denude  was  vested  in  the  son,  and  efPectuallj 
transferred  by  him  to  the  pursuers ;  Gordon's  Trs.  v.  Harper, 
4-c.,  4  Dec.  1821, 1  S.  185,  (N.  E.  175).     Where  a  lady,  witl 
a  view  of  recovering  payment  of  a  debt,  granted  an  assig- 
nation in  trust  to  a  party  who,  in  accepting,  bound  him- 
self and  his  heirs  to  denude  of  the  same  and  of  the  debt  in 
favour  of  the  truster  or  her  sister  or  assignee,  and  expresslj 
contemplated  the  leading  of  an  adjudication,  this  party  ac- 
cordingly obtained  decree  of  adjudication  in  favour  of  him- 
self, his  heirs,  and  assignees,  and  thereafter  died,  without 
taking  any  further  step  in  the  matter  of  the   trust ;  the 
truster  was  succeeded  in  her  moveable  rights  by  her  sister, 
which  rights  came  to  be  vested  by  a  progress  of  testamentary 
deeds  in  certain  parties,  who  brought  a  declarator  against 
the  representatives  of  the  original  debtor,  to  have  it  found 
that  the  trust  had  expired,  and  that  the  right  to  the  debt 
and  the  adjudication  was  in  them  ;  Held,  (1.)  that  as  the  debt 
was  heritable  in  the  person  of  the  truster's  sister  at  her 
death,  the  pursuers,  deriving  right  from  her  merely  by  testa- 
mentary deeds,  had  no  sufficient  title;  (2.)  Opinion  intimated, 
in  conformity  with  the  case,  Dalziel  v.  Dalziels,  11   Mar. 
1756  (supra),  that  the  form  of  proceeding  for  obtaining  right 
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to  the  adjudication  was  competent,  supposing  the  title  to 
ha?e  been  good,  Crawford  or  Stewart,  Sfc.  v.  E.  o/Dundon- 
old,  ^c,  22  May  1838,  xvi.  S.  1017. 

There  is  nothing  peculiar  in  the  mode  of  bringing  this 
action  into  Court,  or  in  its  management  at  its  subsequent 
stages.  All  parties  in  any  way  interested,  including  the  heir 
of  the  trustee,  must  be  called. 

If  the  subjects  held  in  trust  are  not  heritable,  but  personal 
or  moyeable,  the  conclusions  for  adjudication  are  of  course 
inapplicable,  and  their  place  wlQ  be  supplied  by  the  ordinary 
petitory  conclusions,  for  payment  to  the  pursuer,  as  the  party 
to  whom  the  property  belongs.* 


CHAPTER  X. 
OF  THE  ACTION  OF  DECLARATOR. 

The  object  of  this  very  extensive  and  useful  class  of  actions,* 
is  to  have  it  judicially  found  and  declared,  that  a  particular 
right  exists  in  the  person  of  the  pursuer,  or  does  not  exist  in 
the  person  of  the  defender,  and  the  declaratory  conclusions 
are  generally,  though  not  necessarily,  followed  up,  in  practice, 
hy  petitory  or  possessory  ones,  to  give  effect  to  the  right  so 
declared,  Stair,  iv.  3.  47,  et  seq. ;  Ersk.  iv.  1.  46.' 

'  WheD  a  trust  fails  before  the  accomplishment  of  its  object,  the  Court, 
b  Tirtoe  of  its  equitable  jurisdiction,  often  nominates  a  judicial  factor  to 
eoodnae  the  management,  who  finds  caution  in  the  usual  way.  Infra^ 
P.T.  18.  I. 

'  •*  My  Lords,  I  cannot  close  my  observations  in  this  case,  without  once 
■ore  expressing  my  great  envy,  as  an  English  lawyer,  of  the  Scotch  juris- 
prudence, and  of  those  who  enjoy  under  it  the  security,  Various  facilities 
wmd  coDTeniences,  which  they  have  from  that  most  beneficial  and  mos£ 
adflurably  contrived  form  of  proceeding  called  a  declaratory  action." — 
Lord  Brougham  in  Stewart  and  E,  of  Mansfield  v.  Stewart^  3  July 
1346,  Bell,  App.  v.  158. 
'  Declarators  for  the  purpose  of  having  it  found  that  a  right  does  not 
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Declarators,  according  to  our  older  forms,  were  appropri- 
ated to  the  Inner  house,  but  this  has  long  ceased  to  be  the 
rule  of  practice.  They  are  now  in  the  same  situation  as 
Outer  house  processes  generally,  and  conducted  according 
to  the  same  rules ;  but  some  of  the  more  general  principles 
fixed  by  the  decisions  of  the  Court  in  relation,  to  this  form 
of  action,  require  attention. 

A  party  must  have  a  real  and  substantial  interest  to  in- 
sist in  a  declarator  of  the  right  for  which  he  contends.  Thus, 
an  action  of  declarator,  to  have  a  fact  declared  without  any 
legal  consequence,  is  incompetent,  GiffordL^  Sfc.  v.  Trail,  4«. 
8  July  1829,  vii.  S.  854;  Lyle  and  Bow  v.  Balfour,  17  Nov. 
1830,  ix.  S.  22.  Where  the  remedy  craved,  can  be  procured 
by  an  appropriate  form  of  action,  a  declarator  will  not  be 
allowed.  Accordingly,  an  ordinary  action  to  have  it  declared 
that  an  inhibition  had  fallen  by  lapse  of  time,  and  to  have 
it  scored,  held  incompetent.  Baring  Brothers  and  Co.  v, 
Wight,  19  Feb.  1824,  ii.  S.  727,  (N.  E.  609).  Although  de- 
claratory actions  can  be  insisted  in  only  before  the  supreme 
court,  declaratory  expressions  in  a  summons  before  the  she 
riff,  as  they  do  not  necessarily  infer  declaratory  conclusions: 
will  not  render  it  incompetent,  Hall  v.  Grant,  19  May  1831 
ix.  S.  612.  The  holder  of  a  bill  raised  diligence  on  it,  o\ 
which  a  bill  of  suspension  was  refused ;  he  thereafter  dis- 
covered a  defect  in  the  bill,  which  rendered  the  execution  of 
diligence  dangerous,  he  then  raised  an  ordinary  action  for 
payment  of  the  bill,  and  thereafter  a  supplementary  declara- 
tor to  have  it  found  that  he  was  entitled  to  go  on  with  his 
diligence ;  held  that  the  declarator  was  competent,  and  did 
not  create  an  undue  accumulation  of  actions,  Barbour  v. 
Grierson,  12  May  1827,  v.  S.  603,  (N.  E.  565).     A  party 


exut  in  the  defender,  or  negative  declarators,  as  they  are  sometimes  called, 
may  generally  be  most  conveniently  brought  in  the  form  of  Reductions, 
which  have  been  already  treated  of,  $upra^  P.  iv.  8. 
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broHght  an  action  of  declarator  to  have  it  found  that  certain 
interlocutors  pronounced  by  the  Court  of  Session,  and  af- 
firmed by  the  House  of  Lords,  imported  certain  rights  in  his 
fiivour,  and  that  certain  subsequent  interlocutors  being  in- 
conastent  therewith,  were  "  utterly  illegal,  null,  and  void, 
ind  incapable  of  operating  or  receiving  legal  effect,"  but  there 
were  no  reductive  conclusions  of  these  interlocutors;  held, 
that  as  one  formal  judgment  of  the  Court  is  equally  effectual 
with  another  formal  judgment,  (however  erroneous  either 
niay  be),  each  must  receive  full  effect,  so  long  as  unreduced, 
and  therefore  the  action  was  groundless,  Ross  v.  Mackenzie^ 
27  May  1836,  xiv.  S.  845.   A  summary  application  to  a  sheriff 
to  compel  a  party  to  admit  another  into  his  private  property, 
that  he  might,  under  the  statute  of  the  company,  make  a  con- 
tinuation of  a  collateral  canal,  or  cut  from  the  Forth  and  Clyde 
Canal,  into  his  own  property,  held  incompetent,  and  observed, 
that  in  order  to  establish  such  a  right,  unless  it  was  explicitly 
pTen  by  the  statute,  (which  it  was  not),  a  decLarator  was 
>»«ce«8ary,  Tennant  and  Co,  v.  Turner,  5  Dec.  1837,  xvi.  S. 
192.    An  action  of  declarator  of  the  validity  of  a  particular 
^e  of  making  up  titles  to  an  entailed  estate,  which  was 
''>»ed  before  any  question  had  arisen,  and  the  object  of 
*hich  was  truly  to  ask  an  opinion  from  the  Court  ah  ante,  was 
dismissed,  E.  of  Galloway  v.  Loi^d  Garlies,  26  June  1838, 
rt.  S.  1212.   A  party  entitled  to  a  postponed  and  contingent 
provision  under  a  marriage  contract,  is  entitled  to  have  his 
rights  ascertained  by  declarator,  if  the  debtor  in  the  obliga- 
twn  question  their  existence  or  their  validity,  Mackenzie,  ^^c. 
T.  Hanbury,  ^c,  1  July  1846,  viii.  D.  964.    When  such  ques- 
iiong  can  be  at  all  competently  tried,  a  declarator  is  the  pro- 
per action,  Provan,  8fc,  v.  Provan,  ^^c,  14  Jan.  1840,  ii.  D. 
298,  referred  to,  supra,  p.  602. 

3  B 
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CHAPTER  XL 

OF  THE  ACTION  OF  COUNT  AND  RECKONING. 

In  a  Count  and  Reckoning,  as  its  name  implies,  the  pui 
suer  calls  upon  the  defender  to  enter  into  an  acoountinj 
with  him,  and  to  pay  such  balance  as  may  be  found  to  b 
due  to  him.  A  specific  sum,  ''  or  such  other  sum,  more  o 
less,"  as  shall  be  ascertained  to  be  the  true  balance,  is  con 
eluded  for,  and,  in  the  event  of  the  defender  failing  to  coun 
and  reckon,  decree  is  craved  for  another  specific  sum,  ge 
nerally  larger  than  the  pursuer  considers  he  is  entitled  i 
recover,  for  which  judgment  will  be  given  against  the  defendei 
should  he  fail  to  appear,  or  to  enter  into  the  accounting. 

Various  regulations  on  the  subject  of  this  action  are  to  b 
met  with  in  the  older  acts  of  sederunt,*  which  are  now  ob 
solete,  the  procedure  being  generally  the  same  as  in  ordi 
nary  actions.  After  the  defences  are  lodged,  a  record  h 
prepared,  if  necessary,  and  a  remit  made  to  an  accountant,* 

»  See  particularly  A.  S.  22  Nov.  1711,  §§  1-5. 

'  The  form  of  these  remits  will  be  gathered  from  the  following  exim- 
ple :  "  The  Lord  Ordinary,  &c.  before  answer,  and  under  reservation  of 
all  pleas  of  the  parties,  remits  the  process,  accounts,  and  vouchers  produced, 
to  Mr.  ,  accountant,  that  he  may  audit  and  report  on  the  saxoe, 

and  make  up  a  report  and  state,  shewing  the  true  state  of  the  funds  and  ef- 
fects left  by  the  deceased  ,  and  now  claimable  by  his  children, 
classifying  the  same  under  such  heads  as  may  appear  most  satbfactorj  to 
distingubh  the  different  branches  thereof,  with  the  intromissions  of  the  dif- 
ferent defenders  with  the  same ;  with  power  to  the  accountant  to  report  on 
such  collateral  or  subordinate  points,  as  either  party  may  suggest  for  the  elu 
cidation  of  pleas  to  be  afterwards  maintained  by  them  ;  and  with  furtbe] 
power  to  the  accountant  to  direct  such  additional  vouchers  or  other  do 
cuments  to  be  produced  as  he  may  think  necessary  ;  and  grants  comnus 
sion  to  the  accountant  and  diligence  for  recovery  of  the  same  in  commo 
form ;  reserving  all  questions  of  expenses  till  an  ulterior  stage  of  tt 
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to  make  up  a  Btatc  of  accounts  between  the  parties.  This 
is  frequently  done  before  the  record  is  closed,  although,  in 
Findlay  or  DonaMson  and  Tra,  v.  Bannatyne,  8fc,  3  Dee. 
1828,  viL  8.  130,  the  Court  disapproved  of  this  course  of 
proceeding,  and  granted  a  diligence  to  parties  for  the  re- 
coreiy  of  documents,  to  enable  them  to  lay  them  before  a 
professional  man,  that  they  might  shape  their  averments 
properly  in  the  record.  But  in  the  subsequent  case  of 
Mackintosh  v.  Mdcqueens,  6  Mar.  1830,  viii.  S.  668,  it  was 
stated  from  the  Bench  that  the  remit  in  Findlay's  case 
WIS  refused,  not  because  it  was  considered  incompetent  till 
ifter  the  record  was  actually  closed,  but  because,  in  tlio 
Aen  situation  of  that  cause,  the  demand  was  premature. 
The  remit  will  be  made  to  the  accountant,  after  such  dis- 
CDasion  of  the  pleas  of  parties  as  may  bo  considered  ncces- 
«iy,  according  to  the  nature  and  circumstances  of  the  case. 
The  Lord  Ordinary  will  give  the  accountant  such  instruc- 
tions m  point  of  law,  for  the  framing  of  his  report,  as  may 
»ppear  necessary ;  or  the  latter,  should  he  find  himself  in 
^iifficulty  with  reference  to  the  law  of  the  case,  will  make 
tt  interim  report  to  the  Lord  Ordinary,  who  will  hear  par- 
ties, and  remit  of  new,  with  instructions  ;  or  the  accountant 
B*y  fraqne  his  report  so  as  to  shew  the  result  in  figures, 
according  to  the  different  views  of  their  legal  rights  which 
Ae  parties  may  maintain.  The  accountant  will  hear  the 
puties  viva  voce,  or  on  written  pleadings,  when  these  may 
ippear  necessary.  If  either  party  is  dissatisfied  with  the 
leeoimtant's  report,  he  must,  as  in  all  similar  cases,  lodge  a 


By  §  5  of  A.  S.  22  Nov.  1711,  the  remit  is  ordered  to  be 
i  to  "  one  or  more  advocates,  who  are  not  employed  in  the  cause,  or 
€(her  proper  persons,  men  of  integrity,  judgment,  and  experience."  At 
Ikat  period,  and  it  is  believed  for  long  afterwards,  professional  account- 
aitt  carrjing  on  this,  as  a  separate  branch  of  business,  were  unknown  in 
Scodand. 
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note  of  his  objections  in  process,  forty-eight  hoars  before  the 
enrolment  for  debate,  and  at  the  enrolment  furnish  a  copy 
of  these  objectidns  for  the  use  of  the  Lord  Ordinary,  A.  S. 
II  July  1828,  §  67 ;  see  supra,  p.  406,  et  seq.  Parties  will 
b^  heard  before  the  Lord  Ordinary,  and  judgment  will  be 
given.  The  record  will  be  closed  before  the  interlocutor  ii 
pronounced.* 


CHAPTER  XII. 
OF  THE  ACTION  OF  MAILLS  AND  DUTIES. 

This  is  the  suit  for  recovery  of  the  rents  and  profits  of 
heritable  subjects  ;  maills  and  duties,  in  the  old  law  language 
of  Scotland,  being  the  terms  used  for  rents.  The  action  is 
directed  against  the  tenants,  and  those  in  the  natural  occu- 
pation of  the  subjects,  for  payment  of  all  rents  past  due, 
and  of  those  still  to  fall  due,  as  the  amount  shall  be  proved ; 
Ersk.  iv.  1.  49.  It  may  be  either  petitory  or  possessory, 
and  **  it  is  competent  not  only  to  a  proprietor  who  has  a 
feudal  right  perfected  by  sasine,  but  to  a  simple  disponee 
or  assignee  ;  because  a  right  to  the  rents  is  included  virtuallj 
under  a  disposition  of  the  lands ;  and  consequently  to  an 

^  A  count  and  reckoning  being  enumerated  among  the  eztraordiDarT 
actions  in  §  103  of  the  A.  S.  11  July  1828,  (supra^  p.  345),  it  is  not  im- 
peratively required  that  the  record  should  be  closed,  as  it  most  be  m  all 
other  cases,  excepting  those  therein  mentioned,  before  pronooncing  judg- 
ment ;  but  in  practice  the  record  is  almost  invariably  closed  before  jadgmeof, 
even  where  the  action  is  one  of  count  and  reckoning  alone.  Where  other 
conclusions  are  combined  in  the  same  summons,  which  frequently  occorSf 
the  record  must  be  closed  before  the  Lord  Ordinary  pronounces  judg- 
ment on  the  merits. 

If  there  is  no  appearance  for  the  defender,  the  interlocutor  will  decern 
for  the  alternative  sum  concluded  for ;  (see  aupra^  p.  305,  Note  2.  (4).) 
If  there  is  appearance,  decree  will  be  given  in  the  usual  form,  for  what 
sum  may  be  ultimately  found  due;  or  if  nothing  is  found  due,  decree  of 
absolvitor  will  of  course  be  pronounced. 
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idjndger,  for  an  adjudication  is  a  judicial  disposition.  But 
in  this  th^  two  differ,  that  in  the  petitory  action  the  pur- 
msr,  because  he  founds  on  right  not  on  possession,  ought  to 
Dike  not  only  the  natural  possessors  of  the  ground,  but  the 
proprietors  or  liferenters  who  are  in  the  civil  possession, 
and  from  whom  the  natural  possessors  derive  their  right, 
ptrties  to  the  suit,  and  he  must  support  his  claim  by  titles 
of  property,  or  diligences,  preferable  to  those  in  the  person 
of  his  competitors; — whereas,  in  the  possessory  action,  it  is 
enough  that  the  pursuer  calls  the  natural  possessors  as  defen- 
ders, though  he  should  neglect  the  proprietor ;  and  in  ques- 
tions with  tenants  who  have  derived  the  right  from  himself, 
h  need  produce  no  other  title  in  this  possessory  action  than 
Us  own  or  his  ancestor's  seisin,  which  is  a  title  sufficient 
to  make  possession  lawful."     Ibid. ;  Hunter,  ii.  330. 

The  proprietor  of  a  cotton-mill  having  granted  an  heri- 
table bond  over  it,  on  which  infeftment  was  taken,   and 
aaogned  a   policy  of  insurance  over  the  machinery ;  and 
tie  creditor  having  entered  into  possession,  under  a  decree 
of  maills  and   duties,   and   drawn   the   rents  for  several 
jeare,  and  in  the  meantime  a  commission  of  bankrupt  hav- 
ing issued  against  the  proprietor, — it  was  held,  in  a  question 
with  the  assignees,  that  the  heritable  creditor  was  prefer- 
!    able  over  the  machinery  as  well  as  the  mill  itself,  Arkwright  v. 
BiUenge,  3  Dec.  1819,  F.  C. ;   but  the  authority  of  this  case, 
as  reported,  has  been  doubted,  and  it  has  been  said,  that 
the  right  of  the  creditor  over  the  machinery,  was  held  to 
have  depended  on  his  having  taken  the  actual  possession 
of  the  machinery,  under  the  conveyance  thereof  in  his  favour ; 
Niven8  v.  Pitcaim  and  Co.,  6  Mar.  1823,  ii.  S.  269,  (N.  E. 
239) ;  i.  Bell,  Com.  755,  n.  1.*   An  heritable  creditor,  not  in 

'  Regarding  the  question  of  heritable  or  moveable,  as  applied  to  ma- 
chinery, »ee  Dixon  v.  Fiiher,  6  Mar.  1843,  v.  D.  775  ;  aff.  26  June 
1845,  Bell,  App.  iv.  286. 
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possession  of  his  debtor's  lands  when  sequestration  is  awarded, 
cannot,  by  an  action  of  maills  and  duties,  disturb  the  manage- 
ment of  the  trustee  on  the  bankrupt  estate.  Trustee  for  FcM- 
side's  Heirs  y.  Walker,  4  Mar.  1815,  F.  C;  ii.  Bell,  Com.  327, 
n.  1.  An  action  of  maills  and  duties  by  a  creditor  in  an  herit- 
able bond,  having  been  raised  before  any  interest  was  due ;  bat 
the  debtor's  estate  was  sequestrated,  and  the  action  not  having 
been  called  in  Court  till  after  a  term's  interest  was  past  due, 
was  held  not  to  be  prematurely  brought,  Ferrier  v.  Dunlap, 
29  June  1831,  ix.  S.  837.  In  Bailton  v.  Muirhead,  20  June 
1834,  xii.  S.  757,  the  question  occurred,  whether,  if  an  heri- 
table creditor  infeft,  and  holding  a  decree  of  maills  and 
duties  against  former  tenants,  give  possession  to  a  new  ten- 
ant, or  to  the  proprietor  at  a  rent,  he  can  obtain  seques- 
tration. 

By  §  95  of  the  later  Sequestration  Act,  2  and  3  Vict.  c.  41, 
(17  Aug.  1839),  it  is  declared  "  that  no  poinding  of  the 
ground  which  has  not  been  carried  into  execution,  by  sale  of 
the  effects,  at  least  sixty  days  before  the  date  of  the  seques- 
tration, and  no  decree  of  mails  and  duties  on  which  a  charge 
has  not  been  given,  at  least  sixty  days  before  the  said  dat€, 
shall  (except  to  the  extent  herein  after  provided),  be  avail- 
able in   any  question   with  the   interim  factor  or  trustee, 
provided  always  that  no  creditor  who  holds  a  security  orer 
the  heritable  estate  preferable  to  the  right  of  the  trustee, 
shall  be  prevented  from  executing  a  poinding  of  the  ground^ 
or  obtaining  a  decree  bf  mails  and  duties  after  the  seques- 
tration, but  such  poinding  or  decree  shall,  in  competition  with 
the  trustee,  be  available  only  for  the  interest  on  the  debt 
for  the  current  term,  and  for  the  arrear  of  interest  for  one 
year  immediately  before  tlie  commencement  of  such  term.' 
A  party  was  infeft  in  subjects  under  a  bond  and  disposition 
in  security,  containing  a  power  of  sale  and  an  assignation  to 
tlie  rents,  with  power  to  enter  into  i)ossession,  and  uplift  tho 
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rents,  and  he  got  a  decree  of  maiUs  and  duties,  and  exposed 
the  Bubjects  to  sale,  and  no  other  creditor  was  infeft ;  held, 
that  he  was  entitled  to  have  them  struck  out  of  a  sequestra- 
tion awarded  in  relation  to  a  ranking  and  sale  of  the  debtor's 
estate,  Robertson  v.  Fenrier,  12  Dec.  1833,  xii.  S.  203.     An 
heritable  creditor  under  a  bond  of  annuity,  infeft  in  lands 
with  an  assignation  to  the  rents,  is  entitled  to  a  decree  of 
inaills  and  duties  for  subsequent  annuities  ;  Bruce  v.  Grant, 
29  Jan.  1824,  ii.  S.  657,  (N.  E.  552),  although  three  months 
premonition  was  stipulated   before  calling  up  a  principal 
nm,  and  no  such  premonition  was  given  before  raising  an 
Ktion  of  raaills  and  duties,  the  action  was  sustained ;  Fet^Her 
y.Dmhp,  29  Jan.  1831,  ix.  S.  837.      An  heritable  creditor 
for  £2000,  with  powers  of  sale  engrossed  in  his  infeftment, 
entered  into  possession  of  the  burdened  subject,  (value  £1900), 
^der  an  action  of  maills  and  duties,  and  was  in  cursu  of 
bringing  the  subject  to  sale,  when  the  heir  of  the  debtor 
itetituted  a  process  of  ranking  and  sale  of  the  whole  heritage, 
incloding  the  subject  burdened,  and  apphed  for  sequestra- 
tion of  the  heritage;  the  petition  was  refused,  so  far  as  it 
embraced  that  subject ;  Hutchison  v.  Gordon^  14  Feb.  1833, 
i  S.  395.     A  creditor  under  an  heritable  bond  was  held 
«ititled  to  bring  an  action  of  maills  and  duties  for  payment 
of  the  principal  debt,  although  an  arrear  of  interest  (as  to 
the  amount  of  which  there  was  a  dispute)  was  consigned  in 
ktot,  the  bond  requiring  no  period  of  premonition  before 
calling  up  the  principal ;  Davidson  v.  Douf/kts,  28  Nov.  1839, 
i  D.  169,  {Sess,  papers). 

In  practice  a  full  copy  of  the  summons  is  served  on  the 
heritor,  {supra^  p.  232,  note  2),  and  the  summons  proceeds 
on  the  ordinary  inducioi,  and  is  brought  into  Court  and  dis- 
posed of,  in  the  usual  way,  Jur.  Styles,  iii.  127. 

Decree  in  the  action  is  made  effectual  against  the  tenants 
by  sequestration  in  ordinary  form.  The  action  is  frequently 
preceded  by  a  poinding  of  the  ground  (next  sect.),  which 
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secures  all  arrears  of  rent,  the  decree  of  maills  and  duties, 
being  a  running  one,  attaching  the  rents  for  the  future. 


CHAPTER  XIII. 
OF  THE  ACTION  OF  POINDING  OF  THE  GROUND. 

**  Every  person  who  has  a  debt  secured  upon  land,  or,  as 
it  is  commonly  expressed,  a  debitum  furtdi,  whether  the 
security  be  constituted  by  law  or  by  paction,  is  entitled  U^ 
an  action  for  poinding  all  the  goods  upon  the  lands  burdened, 
in  order  to  his  payment,  even  though  the  original  debtor 
should  have  been  divested  of  the  property  in  favour  of  ^ 
singular  successor,  after  granting  the  creditor's  security^ 
"But  it  is  not  competent  to  proprietors,  nor  even  to  possessona 
though  not  strictly  proprietors,  as  adjudgers,  liferenters,  oi 
other  real  creditors,  who  possess  under  their  different  titleiB 
for  there  is  a  natural  impropriety  of  poinding  the  grommc 
of  lands  possessed  by  the  poinder  himself.  The  only  prop^: 
process  competent  to  such  for  the  recovery  of  their  rents,  i 
that  of  maills  and  duties." — Last  section  ;  Ersk.  iv.  1.  1  !• 
More,  ccxi. 

In  Thomson  v.  Scott,  §'c.  12  Feb.  1828,  vi.  S.  526,  the 
question  was  raised,  but  not  decided,  whether  a  general 
assignation  of  heritage,  or  a  special  assignation  of  maiUs  aiKl 
duties,  aflbrdcd  a  title  to  pursue  this  process.     An  assignee 
and  disponce  to  an  heritable  bond,  on  which  sasine  had 
been  taken  in  favour  of  the  cedent,  may  insist  in  a  poinding 
of  the  ground,  although  he  himself  be  not  infeft,  Tweedie  v. 
Beattie,  22  Jan.  1836,  xiv.  S.  337.     Where  a  party  aver- 
red that  a  bond,  on  which  a  summons  of  poinding  of  the 
ground  had  been  raised,  had  been  granted  without  value, 
but  did   not  offer  to  prove  this  immediately  by  writ  or 
oath,   a  diligence  to  recover  writings  to  substantiate  the 
allegation  was  refused ;  Ibid.     An  objection  to  the  execu- 
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tion  of  a  summons  of  poinding  of  the  ground,  founded  on 
the  statement  that  the  defender's  title,  on  which  the  pur- 
snei's  debt  was  a  reserved  burden,  was  not  regularly  made 
np,  was  repelled,  the  title  being  prima  facie  good ;  An- 
stnuher  v.  Anstrut/ier,  9  June  1838,  xyi.  S.  1132.  In  Bml- 
tm  V.  Muirheady  20  June  1834,  xii.  S.  757,  the  question 
occurred,  whether  an  heritable  creditor  infeft,  who  has  not 
used  a  poinding  of  the  ground,  can  attach,  by  sequestration, 
moveables  on  the  property  belonging  to  the  proprietor  who 
is  in  the  natural  possession. 

The  summons  (Jur.  Styles,  iii.  459),  requires  a  bill,  and 
in  practice  the  heritor  at  least  is  served  with  a  full  copy, 
(mi^a,  p.  232). 

With  regard  to  tenants,  the  action  is  lintited  to  the  amount 
of  rent  due,  including  arrears.  Hunter,  ii.  562.  The  ten- 
ttts,  possessors,  and  the  proprietors,  must  be  called  in  tho 
^on,  but  the  author  of  the  landlord  or  the  superior  need 
wt  be  cited;  Ibid. 

It  was  held  in  one  case  not  competent  for  the  proprietor 

of  the  ground,  against  which  a  poinding  was  led,  to  oppose 

^iocree  in  absence  against  the  tenant,  Buchan  v.  Scott,  20 

Jan.  1829,  vii.  S.  296.     Although  a  singular  successor  of  a 

property  over  which  a  real  burden  exists,  should  improve 

Ae  lands,  a  creditor  is  entitled  to  pursue  a  poinding  of  the 

pound,  and  to  sell  the  lands,  without  accounting  for  the 

meliorations  made  by  the  singular  successor,  Wilson  v.  Fraser, 

13  Feb.  1822,  i.  S.  316,  (N.  E.  292);  15  April  1824,  ii. 

S.  App.  162.    A  poinding  of  the  ground,  which  is  executed 

before  an  ordinary  poinding  of  the  effects  on  the  lands  has 

been  completed  by  sale,  and  report  thereof,  is  preferable, 

Tullis  V.  White,  18  June  1817,  E.  C. ;  ii.  Bell,  59,  n.  1 ;  60, 

n.  2  ;  but  the  authority  of  the  case  has  been  doubted.  Ibid, 

64,  n.  2. 

Poindings  of  the  ground  are  not  held  to  be  included 
under  the  Bankrupt  Act,  54  Geo.  111.  c.  137,  or  other  enact- 
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ments  regulating  poindings,  Bell  v.  Caddell,  3  Dec.  1831, 
X.  S.  100.  The  holder  of  an  heritable  bond,  who  has  not 
used  poinding  of  the  ground,  has  no  preference  over  the 
moveables  found  on  the  ground,  in  a  question  with  a  trustee 
for  personal  creditors  under  a  sequestration  of  the  estates  of 
the  proprietor ;  Hay  v.  Marshall,  7  July  1824,  iii.  S.  223, 
(N.  E.  157).  An  heritable  creditor,  who  has  obtained  de- 
cree of  poinding  of  the  ground  prior  to  sequestration,  is  en- 
titled to  proceed  with  the  same,  to  the  exclusion  of  the 
trustee  on  the  sequestrated  estate ;  Bell  v.  Caddell,  3  Dec. 
1831,  X.  S.  100.  Sequestration  under  the  Bankrupt  Act,  54 
Geo.  III.  c.  137,  was  not  allowed  to  stay  a  poinding  of  the 
ground,  but  decree  was  given  reserving  all  objections  to  the 
preference ;  Kinnenrs  v.  Watson,  17Nov.  1832,  xi.  S.  46-  After 
an  heritable  creditor  had  executed  a  poinding  of  the  ground, 
the  debtor's  estate  was  sequestrated  under  the  Bankrupt 
Act,  54  Geo.  111.  c.  137,  and  the  poinded  effects  were  sold 
by  the  trustee,  under  an  arrangement  of  parties ;  and  the 
creditor  thereafter  obtained  full  payment  of  his  bond,  partly 
under  a  ranking  and  sale  of  the  heritable  estate,  and  partljp 
from  the  proceeds  of  the  poinded  effects  paid  to  him  by  the 
trustee  ;  it  was  held,  in  the  circumstances,  that  the  credito: 
was  not  bound  to  account  to  the  postponed  heritable  credi 
tors  for  the  whole  proceeds  of  the  sale  of  the  poinded  goods, 
but  was  bound  to  assign  to  them  his  claim  of  accounting 
against  the  trustee ;  Goldie  v.  Bank  of  Scotland.,  27  Feb. 
1834,  xii.  S.  498.  The  estates  of  a  debtor  having  been  se- 
questrated under  the  Bankrupt  Act,  54  Geo.  III.  c.  137, 
his  land  estate,  which  was  in  his  own  natural  possession, 
being  covered  by  an  infeftment  under  an  heritable  bond ; 
the  heritable  creditor,  after  the  sequestration,  but  before  the 
confirmation  of  the  trustee,  having  raised  and  executed  a 
poinding  of  the  ground  ;  it  was  held,  that  the  creditor  had  a 
real  right  in  the  moveables,  as  accessories  of  the  lands,  and 
that  his  executed  summons  of  poinding  the  ground  secured  ; 
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preference  over  the  moveables  in  competition  with  the  con- 
firmed trustee ;  Campbell 's  Trs.  v.  Paul,  13  Jan.  1835,  xiii. 
S.  237.  By  the  recent  statute,  poindings  of  the  ground, 
which  have  not  been  carried  into  execution  by  sale  sixty 
days  before  sequestration,  are  to  be  available  only  for  the 
interest  on  the  debt  for  the  current  term,  and  the  arrear  of 
interest  for  one  year  before  the  commencement  of  that  term, 
in  competition  with  the  trustee  ;  2  and  3  Vict.  c.  41,  §  95, 
(mpray  p.  742)  ;  but  even  after  confirmation  of  the  trustee, 
may  not  the  poinding  now  proceed  to  the  extent  allowed 
by  the  act  ? 

As  the  object  of  the  action  is  to  attach  the  goods  on  the 
land,  there  are  no  personal  conclusions  against  the  defender  ; 
Erek.  iv.  1.  12,  and  the  poinding  will  issue  upon  the  decree 
at  once,  without  a  charge,  and  may  proceed  against  an  ap- 
parent heir  without  using  a  charge,  or  its  equivalents ;  Ibid, ; 
bnt  the  apparent  heir  must  be  called  as  a  party  ;  More,  ccxi. 
The  rights  of  the  superior  to  his  feu-duties  or  casualties, 
we  of  course  preferable  to  any  party  poinding  as  a  creditor  of 
Ae  vassal.  The  poinders  inter  se  will  be  preferred  accord- 
ing to  the  priority  of  the  rights  on  which  their  diligences 
proceed ;  but,  cceteris  paribus,  the  first  citation  will  secure  a 
preference;  Forrest  v.  Callendar,  Jan.  1687;  Harcarse, 
169,  M.  Sup.  Vol.,  Hare.  97. 

Sequestration  by  an  heritable  creditor  (as  if  he  had  been 

landlord)  of  the  moveables  situated  on  the  subject  of  his 

security,  is  an  inept  mode  of  securing  a  preference  over  the 

same,  and  is  not  equivalent  to  a  poinding  of  the  ground. 

This  being  one  of  the  extraordinary  actions  mentioned  in  § 

103  of  A.  S.  11  July  1828,  {supra,  p.  345),  a  decree  may  be 

pronounced  in  it  without  making  up  a  record  ;   Tweedie  v. 

Beattie,  22  Jan.  1836,  xiv.  S.  337.* 


*  There  is  nothing  peculiar  in  the  interlocutors  in  this  and  the  preced- 
ing" action.  If  absolvitor  is  not  grunted,  they  are  penerally  simply  ''  in 
terinn  of  the  libel." 
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CHAPTER  I. 

OF  THE  INNER  HOUSE. 

SECT.    I. — BUSINESS   APPROPRIATED    TO. 

The  Inner  House  may  be  viewed  in  two  lights, — as  a  court 
of  review,  and  as  a  court  of  original  jurisdiction.  All  causes 
which  commence  in  the  regular  form  by  summons,  arrive  at 
the  Inner  house  only  after  passing  through  the  rolls  of  the 
Outer  house  ;^  and,  in  general,  such  causes  are  cognizable  by 
the  Inner  house,  only  in  virtue  of  the  powers  it  possesses  of 
reviewing  the  judgments  of  the  Lord  Ordinary.  But  there 
are  some  cases  which,  as  we  shall  see  immediately,  are 
reserved  for  the  decision  of  the  Inner  house,  in  the  first 
instance,  though  originating  by  a  summons.  These  are,  either 
catses  which  are  considered  of  more  than  usual  difficulty  or 
importance,  or  cases  which  come  before  the  Court,  only  in 
virtue  of  its  jurisdiction  in  equity.  Of  the  former  class,  we 
may  notice  actions  of  ranking  and  sale,  and  formerly  de- 
clarators and  reductions  were  placed  along  with  them ;  of 
the  latter,  actions  of  aliment,  and  of  cognition  and  sale.  The 
Inner  house  has  an  original  jurisdiction  in  all  cases,  which 
commence  by  summary  application,  except  suspensions  and 
advocations,  which,  with  some  exceptions,  (mpra,  p.  445), 
most  be  presented,  in  the  first  instance,  in  the  Bill-chamber. 

SECT.  II. JUDGES. 

When  there  were  fifteen  judges,  they  formerly  sat  to- 
gether in  the  Inner  house  ;  but,  as  already  mentioned,  the 
Court  was,  in  1808,  divided  into  two  Divisions  or  Chambers. 

*  See  the  pecoUar  forms  in  actions  of  cestio  banorum^  infira,  P.  iv.  5- 
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The  Lord  President  and  three  ordinary  judges,  form  the 
Inner  house  of  the  first  division  ;  and  the  Lord  Justice  Clerk, 
and  other  three  ordinary  judges,  form  the  Inner  house  of  the 
second  division.  But  it  is  unnecessary  to  enter  into  farther 
detail,  in  regard  to  the  Judges,  their  quorum,  or  the  proceed- 
ings necessary  when  they  are  equally  divided  in  opinion,  &c. 
as  all  those  matters  have  been  already  fully  considered ; 
supra,  P.  i.  3.  A. 

SECT.  III. TIME  OF  SITTING. 

The  Inner  house  meets  at  eleven  o'clock  daily,  during 
session,  A.  S.  11  July  1828,  §  72,  except  on  the  days  which 
are  set  aside  for  teinds,  being  each  alternate  Wednesday, 
when  the  Teind  Court,  as  it  is  called,  also  meets  at  eleven 
o'clock,  and  generally,  after  disposing  of  the  Teind  cases,  the 
two  Divisions  assemble  for  the  despatch  of  their  ordinary 
business. 

CHAPTER  II. 

OF  THE  ROLLS  OF  THE  INNER  HOUSE. 

There  are  four  rolls  in  the  Inner  house, — ^the  roll  of  single 
bills,  the  summar  roll,  the  long  roll,  and  the  short  roll. 

SECT.  I. — THE  ROLL  OF  SINGLE  BILLS. 

The  word  Bill  means,  in  Scottish  law,  a  petition  ;  and 
indeed  the  word  is  used  in  the  same  sense  in  England  in 
Parliament, — a  bill  brought  into  Parliament  being  nothing 
else  than  a  petition  to  the  Crown,  to  make  wliat  is  contained 
in  it  law,  by  giving  sanction  thereto.  In  the  roll  of  single  bills, 
so  called  from  "  no  answers  being  yet  made  to  them,"  {New 
Form  of  ProcesSy  2d  Ed.  1799,  p.  125),  are  inserted  all 
petitions,  reclaiming  or  other  notes,  whether  written  or 
printed,  when  first  presented  to  the  Inner  Iiouse ;  and^all 
applications,  of  whatever  nature,  first  appear  in  this  roll, 
before  being  sent  to  any  of  the  others.    It  is  the  duty  of  the 
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keeper  of  the  Inner  house  rolls,  to  make  out  and  affix  to  a 
board  or  table  in  the  Outer  house,  each  day  before  one 
o'dock,  a  list  of  the  single  bills,  in  the  order  in  which  they 
are  to  be  mored  by  the  Lords  the  succeeding  day ;  A.  S.  11 
Mar.  1791.' 

SECT.  II. — THE  SUMMAR  ROLL. 

The  summar  roll  is  so  named  from  being  appropriated  to 
causes  requiring  despatch  ;  such  as,  cases  wherein  the  Court 
decide  by  virtue  of  special  statute,  or  in  which  they  exercise 
their  nobiU  officium, — as  formerly,  in  election  petitions  and 
complaints,  and  in  general,  in  all  causes  which  originate  in 
the  Inner  house  by  petition,  or  petition  and  complaint. 
fiedaiming  notes  from  the  bill-chamber,  or  in  seques- 
trations, after  being  moved  in  the  single  bill  roll,  are  sent 
to  this  roll  to  be  advised.  A  variety  of  other  cases  are 
appropriated  to  this  roll,  either  by  uniform  practice  or  by 
statute, — as  sales;  cessios,  A.  S.  24  Dec.  1838,  (cesdos), 
§  6 ;  alimente,  1696,  c.  21,  (Th.  Ed.  x.  61) ;  some  cases  of 
wrongous  imprisonment,  1701,  c.  6,  (Th.  Ed.  x.  275) ;  actions 
for  payment  of  ministers'  stipends,  1695,  c.  27,  (c.  51,  Th.  Ed. 
ix.  450).  Reclaiming  notes  against  interlocutors  pronounced 
in  the  preparation  of  a  cause,  are  also  advised  in  this  roll ; 

1  FIRST  DIVISION  SINGLE  BILLS. 

1.  W.  R.  N.  Alex.  Proudfoot — Lord  Cuninghame.     R.  Anderson. 

2.  L.  R.  N.  Edinr.  and  Northern  Railway  Co.— Lord  Robertson.  Sir 
C  Gordon  &  Co. 

3.  L.  R-  N.  North  British  Railway  Co. — Lord  Robertson.  Dalroahoy 
md  Wood. 

4.  L.  R-  N.  Alex.  Thomson— Lord  Ivory.     Alex.  James. 

5.  L.  R-  N.  Richmond  Willock — Lord  Cuninghame.     J.  L.  Hill. 

6.  W.  R,  N.  W.  A.  Flowerdew— Lord  Wood.     Greig  and  Morton. 

7.  jury  C  Notice  in  Cocks  and  Co.  r.  Melchison.    Malcom  and  Miller  • 

8.  W.  Pet.  Miss  J.  L.  Speirs  for  factor.    Murray  and  Logan. 
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and  where  a  party,  in  the  Inner  House,  fails  to  lodge  his  paper 
within  the  time  fixed,  the  cause  may  immediately,  on  expiry 
of  the  time,  be  enrolled  in  the  summar  roll,  to  be  disposed 
of;  A.  S.  11  July  1828,  §  80.  Even  in  ordinary  actions, 
if  a  strong  case  can  be  made  out,  shewing  the  necessity 
of  despatch,  such  causes  may  be  sent  to  this  roll,  if  the  Court 
see  fit."  "  Every  enrolment  in  the  summar  roll,  shall  be 
on  or  before  the  second  day  preceding  the  advising,  except 
that,  during  the  last  seven  days  of  each  session,  such  enrol- 
ment may  be  made  on  the  day  preceding  the  advising ;"  A. 
S.  11  July  1828,  §  81. 

The  summar  roll  is  called  after  the  single  bill  roll,  and 
used  formerly  to  be  put  out  only  once  a-week,  on  Sator- 
day ;  A.  S.  23  July  1696.      In  the  end  of  the  session,  there 
used  to  be  a  summar  roll  every  day ;  Tait's  MS.  "  Rolb  for 
the  Inner  house ;"  and  at  present,  throughout  the  sesdon^ 
it  is  usual  to  put  up  daily,  in  this  roll,  the  cases  appropriated, 
to  it,  which  generally  do  not  require  very  lengthened  discu* — 
sion,  and  are,  therefore,  not  likely  to  occupy  much  time. 

SECT.  in. — THE  LONG  ROLL. 

This  roll  takes  its  name  from  the  great  number  of  cause^^ 
usually  contained  in  it.     It  is  put  up  only  at  the  conclusioi^ 
of  the  session,  and  exhibits  a  view  of  all  the  cases  then  un^ 
disposed  of  before  each  division  of  the  Court.   It  is  unneces- 

>  FIRST  DIVISION  SUMMAR  ROLL. 

W.  Printed  Notice  of  Motion,  and  Record  subjoined,  with  Apx.  (26 
June  1847),  in  Macdonald's  Trustees  r.  Forbes. 

Teind,  C.  R.  N.  Ewen  Macpherson,  in  Locality  of  Laggan,  and  Apx. 
apart,  (June  1847). 

L.  Report,  Reid  r.  Whytock,  with  previous  R.   N.,  Whytock Lord 

Robertson. 

W.  R.  N.  Dond.  Munro  v.  Sutherland— Superseded  18th  July  1846, 
for  Decision,  in  Taylor  r.  Scott.— Lord  Cuninghame. 
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aarj  to  particularize  the  various  provisions  which  have  been 
made  for  its  regulation,  as  few  of  them  are  now  in  observance.* 


*  SECOND  DIVISION  LONG  ROLL. 
Ordinary  Actions. 

1.  T.  R.  N.  and  Cases,  Geo.  Diinlop  and  Co.,  &c.  t;.  Howden  and 
Tr». — Lord  Moncreiff. 

2.  T.  R.  N.  Lord  Belhaven— C.  N.,  Will.  Haggart— Lord  Jeffrey. 

3.  T.  R.  N.  Lord  Dundas  v.  Lord  Advocate— Lord  Moncreiff. 

4.  R.  N.  William  McDonald  v,  Lawsons — Lord  Moncreiff. 

5.  R.  R.  N.  Walter  Anderson  v,  Ker — Lord  Moncreiff. 

B.  T.  Ann  Macpherson  r.  Jas.  Tytler,  W.S Lord  Jeffrey. 

7.  T.  R.  N.  Mrs.  J.  Campbell  or  Macan,  &c C.   N.,   Mrs.  Hun. 

tor's  Tr» — Lord  Jeffrey. 

B.  Jury,  R.  N.  J.  A.    Stewart  v.  Yorkshire   Assurance  Co. — Lord 
Moncreiff. 

9.  R.  R.  N.  William  Law  v.  Sir  T.  I.  J.  Cochran— Lord  Wood. 
10.  Jury,  Record,  &c.,  Mrs.  M.  Smith,  v,  J.  T.  Murray— Lord  Cun- 

niogbame: 

And  80  on. 

Summary  Causes, 
I-  T.  Petition,  Hugh  Macqueen — Ans.  M^Kenzie. 

2.  R.  Extracts  from  Report,  Marquis  of  Abercorn  v,  Hamilton. 

3.  R,  Note  of  Appeal,  Alex.  Ross,  in  Seqn.,  John  Christie  and  Co. 

4.  R.  Petition,  Aitchison  and  Co. — Ans,  Petrie's  Executors. 

5.  R.  Petition,  George  Mercer — Ans.  Elliot  Anderson. 

0*  T.  Note  of  Appeal,  Halliwell  and  Sons  Tr.  v.  Mackenzie  and 
MaekiDtosh — Sheriff  of  Renfrew. 

7.  R.  R.  N.  Robert  Duff,  &c.  r.  Patrick  Orr— Lord  Cockbum. 

8.  T.  R.  N.   Alex.  Alexander  v.   Officers  of  State— Lord  Cuning- 
Imne. 

9.  Sams,  of  Aliment,  Mrs.  Patrick  or  King  o.  Dr.  Daniel  King : — 
And  9o  on. 

Abstract, 
Ordinary  Actions, 
Summary  Causes, 

Total, 
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SECT  IV. — THB  SHORT  ROLL. 

The  short  roll  is  merely  an  excerpt  from  the  long  roll, 
shewing  the  days  in  which  the  cases  will  be  advised.  A 
printed  short  roll  is  put  up  at  the  beginning  of  each  ses- 
sion,— two  or  three  cases  being  put  out  for  each  sederunt 
day.  The  order  of  the  long  roll  is  observed,  unless  where 
cases  involving  the  same  principles  of  law  occur,  which  are 
therefore  advised  together.  Where  there  is  more  than  usual 
necessity  for  despatch,  a  cause,  on  being  moved  in  the 
Single  Bills,  or  on  application,  by  written  note  to  the  Pre- 
sident of  the  Division,  may  sometimes  be  inserted  in  this 
roll  out  of  its  proper  turn.  During  session,  a  short  roll  is  pat 
up  from  time  to  time,  or  from  day  to  day.  The  short  roll 
is  called  every  day ;  and  except  when  a  hearing  in  presenoe 
is  to  take  place,  it  comes  last  in  the  order  of  business.^ 

SECT.  V. — ROLL  FOR  CONCLUDED  CAUSES  AND  HEARINGS  IN 
PRESENCE. 

There  are  many  regulations  to  be  found  in  the  acts 
of  sederunt,  regarding  the  rolls  for  "  concluded  causes" 
and  heanngs  in  presence,  but  few,  if  any,  of  these  en- 
actments are  now  in  observance.  Certain  days  in  the 
week  were  appointed  for  hearing  such  cases ;  but  they  are 
now  heard  on  any  day  the  Court  is  pleased  to  fix  for  their 
determination ;  see  Regulations  1695,  §  15,  (A.  S.  209  ; 
Alex.  Abridgt.  Apx.  133) ;  A.  S.  20  Nov.  1711,  §  10 ;  A.  S. 
12  Nov.  1760. 

1  SECOND  DIVISION  SHORT  ROLL. 

R.  R.  N.  Patrick  Forbes,  W.S.,  in  causa,  T.  and  W.  Blackwood  v. 
Him  and  the  Countess  and  Earl  of  Buchan. Lord  Wood. 

R.  Revd.  Cases  and  previous  Papers,  D.  C.  Cameron,  Esq.  v.  Game- 
ron,  to  Adjust  Case  and  Queries,  &c. — Lord  Cuningbame. 
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Varionfl  anxions  regulations  are  also  to  be  found,  regarding 
the  enrolments  in  the  inner-house  rolls,  A.  S.  16  Jan.  1798 ; 
Itoij,  iL  86 ;  but  this  matter  now  gives  no  trouble  to  the 
pftrties  or  their  agents,  being  all  quietly  managed  by  the 
keeper  of  the  Inner  house  rolls. 


CHAPTER  III. 

OF  INNER  HOUSE  ACTIONS. 

The  cases  which  are  appropriated  to  the  Inner  house  are 
in  most  instances  brought  before  it  by  summary  complaint ; 
but  there  are  several  exceptions  to  this  rule,  and  the  follow- 
ing Inner  house  actions  originate  by  summonses,  and  (with 
the  exception  of  Gessios),  only  reach  the  Inner  house,  after 
having  been    enrolled  in  the  printed  rolls  of  the  Outer 

hoDae: — 

Actions  of  aliment, 

cessio  bonorum,' 
proving  the  tenor, 
division  of  commonty, 
division  of  runrig  lands* 
cognition  and  sale, 
ranking  and  sale. 
We  shall  now  proceed  to  consider  these  actions  in  their 
ofder. 

OP  ACTIONS  OF  ALIMENT. 

SECT.  I. — INTRODUCTION. 

There  are  several  grounds  on  which  a  claim  of  aliment 
Bay  be  founded  in  our  law. 


'  The  procedure  in  thU  action  is  now  peculiar,  and  will  be  noticed 
m  iu  place,  tn/ra.  Cap.  IV. 


I 
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1.  On  the  mutual  obligation  incumbept  on  parmits  and 
lawftd  children  to  support  each  other, — an  obligation  which 
arises,  as  it  is  expressed  in  our  books,  ex  debito  naturcUi,  ex 
pietate,  or  is  said  to  rest  super  jure  naturce. 

2.  On  the  obligation  on  children,  as  representing  their 
parents,  by  receiving  from  them  a  lucrative  succession,  to 
support  their  lawful  and  unprovided  brothers  and  sisters. 

3.  On  the  obligation  on  liferenters  of  heritable  subjects  to 
support  the  indigent  heir,  arising  &om  an  extension  of  the 
principle  of  the  act  1491,  c.  25,  (c.  6,  Th.  Ed.  iL  224),  im- 
posing a  like  burden  on  ward  superiors. 

4.  On  the  obligation  of  a  husband*s  representatives,  by 
receiving  a  lucrative  succession,  to  support  his  widow. 

5.  On  the  obligation  upon  the  parents  of  natural  children 
to  support  them,  arising  not  only  ex  debito  naturali  but  ata^ 
ex  delicto. 

Till  the  statute  11  Geo.  IV.,  and  1  William  IV.  c  6»» 
(injra),  cases  of  aliment,  falling  under  the  first  four  head*,, 
were  peculiar  to  the  Court  of  Session,  and  incompetent  in. 
the  inferior  courts,*  Jackson  v.  Jackson,  3  Mar.  1825,  iii.  S* 
610,  (N.  E.  429),  but  aliment,  in  that  case,  was  held  due 
from  the  date  of  the  summons  in  the  inferior  court,  17  Nov- 
1825,  iv.   S.  186,   (N.  E.   188).— Such  claims  were  held, 
to  be  founded  on  equity  alone,  and   to  come  before  th^ 
Court  more  in  virtue  of  their  nobile  offidum  than  of  the»^ 
legal  powers.     They  were  considered  to  depend  on  a  variety 
of  circumstances,  which  are  not  points  of  ordinary  legal  ^0^ 
cussion,  and  they  were  therefore  judged  unfit  for  the  decisioi:^ 
of  an  inferior  tribunal.     Claims  of  aliment  by  a  married 
woman  against  her  husband,  again,  were  appropriated  to  the 


^  See  a  decree  of  a  Bailie  Court  for  alinient  sustained,  where  much 
litigation  had  taken  place,  without  ohjection  to  the  jurisdiction,  Rrid  v. 
Black,  3  June  1814,  Hume,  5. 
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Commissary  Court,  whether  the  relation  of  husband  and 
wife  were  disputed,  Wylie  v  Hamilton,  8  July  1824,  iii.  S. 
231,  (N.  E.  162),  or  not,  Grahame  v.  Grahame,  3  June  1826, 
vr.  S.  670,  (N.  E.  677) ;  Braick  v.  Forbes  or  Braick,  19  Dec. 
1829,  yiii.  S.  284;  while  actions  for  the  aliment  of  bastard 
children  have  always  been  competent,  not  only  before  the 
Sheriff  Courts,  but  by  inveterate  usage,  the  justices  of  the 
peace,  though  they  have  no  proper  jurisdiction  in  civil  debts, 
except  for  servants'  wages,  and,  under  the  small  debt  acts, 
not  only.imprison  the  fathers  of  natural  children  until  they 
giTe  security  that  the  child  will  not  become  a  burden  on  the 
parish.  Pollock  v.  Clark,  &c.  12  Nov.  1829,  viii.  S.  1,  but 
ilso  take  cognizance  of  such  actions,  Scott  v.  Oliver,  5  Mar.  ' 
1778,  V.  Sup.  390,  though  brought  at  the  distance  of  years, 
against  the  father  of  the  bastard,  at  the  instance  of  the  mo- 
Aer,  or  other  person  who  may  have  alimented  it ;  i.  Hutchi- 
wn,  116.     The  justices  have,  however,  no  jurisdiction  over 
me  who  has  become  cautioner  for  the  aUment  of  the  bas- 
tard ;  and  where  the  paternity  is  disputed,  they  cannot  de- 
cern for  aliment  while  sitting  under  the  small  debt  acts, 
Undsay  v.  Barr,  23  June  1826,  iv.  S.  749,  (N.  E.  756) ; 
Smith  V.  Porterfield,  Outer  house,  Mar.  1846,  (Lord  Robert- 
ion),  not  reported. 

The  statute  11  Geo.  IV.  and  1  WiU.  IV.  c.  69,  (23  July 
1830),  removed  these  distinctions  by  transferring  the  juris- 
diction of  the  Commissary  Court  to  the  Court  of  Session, 
and  by  declaring  that  actions  of  aUment  may  be  "  instituted, 
heard,  and  determined,  in  any  Sheriff  Court  in  Scotland ;" 
f  32.     But  the  distinction  between  the  mode  of  signing  con- 
SttBtorial  and  other  summonses  must  be  kept  in  view,  (mpra, 
p.  421),  and  actions  of  aliment,  in  the  Court  of  Session,  are 
still  Inner  house  cases. 
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A.— ALIMENT  SUPER  JURE  NATUR-fi, 

SECT.  I. — PRINCIPLE  OF  THIS  OBLIGATION. 

The  obligation  on  parents  to  support  their  children  during 
infancy,  or  while  they  are  unable  to  work  for  their  own  sub- 
sistence, and  have  not  the  means  of  living,^  is  compensated 
in  some  measure  by  the  reciprocal  obligation  on  children  to 
maintain  their  indigent  parents.  The  obligation  in  the  for- 
mer case  is  founded  not  only  svperjure  naturcBf  but  also  on 
the  circumstance  that  the  relation  of  marriage  creates  a  so- 
ciety or  communion  of  goods,  of  which,  although  the  father 
'  is  the  absolute  administrator,  the  children  are  proprietors  to 
a  certain  extent,  which  they  receive  on  the  dissolution  of 
the  marriage.  By  the  civil  law,  the  father  was  farther  bound 
to  provide  portions  for  his  daughters ;  but  no  such  obliga- 
tion is  incumbent  on  fathers  by  our  law  ;  Robertson  or  Mac- 
Intosh  v.  Robertson,  27  Nov.  1685,  M.  9619 ;  Bankt.  i.  6.  18. 
There  is  one  important  distinction  in  the  obligation  to  ali- 
ment as  applied  to  parents  and  children.  A  parent  in  ge- 
neral sufficiently  implements  his  obligation  by  taking,  or 
offering  to  take,  and  finding  security  to  take  his  child  into 
his  house,  whatever  may  be  the  age  of  the  latter,  or  the  cir- 
cumstances of  the  former,  Children  of  E.  of  Buchan  v.  Lady 
Buchan,  23  Feb.  1666,  M.  411 ;  Ersk.  i.  C.  56  ;  MKissocks  y. 
M'Kissock,  14  Feb.  1817,  Hume,  6;  Jamesons  v.  Jameson^  22 
Nov.  1845,  viii.  D.  86  ;  unless  he  have  forfeited  this  right  by 
maltreatment  of  his  children,  in  which  case  he  must  allow 
them  a  separate  aliment,  Cairns  v.  Bellamore,  July  1687,  and 

>  By  the  new  Poor  Law  Act,  8  and  9  Vict.  c.  83,  (4  Aug.  1845),  §  80, 
husbands  or  fathers  neglecting  or  refusing  to  maintain  tbcir  wives  or 
children,  if  able  to  do  so,  and  mothers  and  putative  fathers  of  bMUrds, 
guilty  of  the  same  offence,  are  puni^bable  a?  vaghboud.%  by  fine  and  inixrU 
sonuient. 
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Other  cases,  M.  410 ;  Baillie  v.  Sir  Stair  Agnew,  4  July  1775, 
T.  Sup.  526 ;  Erak.  ubi  supra.    The  cases  of  a  mother  married 
to  a  second  husband,  or  of  a  grandmother  alimenting  her 
grandchildren  when  their  mother  is  alive,  seem  other  excep- 
tioii8,at  least  in  claims  of  aliment  under  the  act  1491,  injraf  p. 
773;  Moncreiffy.  Fairholm,  27  Jan.  1736,  M.  454 ;  Elchies, 
k  L  No.  4 ;  Laird  of  Kirklandy.  his  Mother  and  Grandmother, 
27  Not.  1685,  M.  403;   yet  in  the  above  case  of  Lady 
Bueharif  a  mother  was  found  entitled  to  aliment  her  chil- 
dren infamilia,  though  she  had  married  again  and  below 
her  rank.     A  distinction  is  made  between  aliment  on  the 
act  1491,  and  ex  pietate,  in  respect  to  the  right  to  aliment 
mfamiliaj  there  being  no  right  to  elide  the  obligation  to 
aliment  by  taking  the  claimant  in  familiam,  in  the  former 
case,  Bankt.  i.  6. 2,  (p.  157);  Lady  Btichan,  supra ;  Moncreiff, 
tapra,  and  v.  Sup.  185.    A  child,  however,  cannot  discharge 
Ub  obligation  to  aliment  his  parent,  by  offering  to  take  him 
into  bis  own  house,  unless  he  be  totally  unable  to  give  a  se- 
parate maintenance ;  Greig  v.  Crauford,  1817,  Dunlop,  372, 
note  5 ;  Jackson  v.  Jackson,  17  Nov.  1825,  iv.  S.  186,  (N. 
£  188) ;   see  Whyte  v.  Whyte,  10  March  1829,  vii.  S.  567. 
When  the  amount  of  the  child's  means  is  disputed,  a  remit 
ia  Bometimes  made  to  the  sheriff  to  inquire,  and  to  award  an 
tatertwi  aliment  if  necessary ;  Whyte  v.  Whyte,  supra. 

aaCT.  II. — ON  WHAT  PARENTS  THE  OBUGATION  IS  INCUMBENT. 

The  obligation  on  parents  to  aliment  their  children  is  in- 
cmnbent,  in  the  first  place,  on  the  father.  No  obligation 
attaches  to  the  mother,  daring  the  father  s  lifetime,  even 
irfaere  she  has  funds  secluded  from  the  jiM  maritiy  and  no 
attempt  can  be  made  to  attach  such  funds  by  tradesmen  who 
have  made  furnishings  to  the  children.  The  husband  can- 
not call  on  his  wife  to  contribute  out  of  her  separate  funds 
to  the  support  of  their  children  ;  and  if  she  voluntarily  con- 
tributes, she  may  take  vochers  for  the  payments,  and  koop 
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up  the  debt  against  an j  property  he  may  afterwards  acquire ; 
see  Mitchdam  y.  Lady  Cranston  and  Lade^  12  Dec  1780,  M. 
6886.    If  the  father  be  unable  to  aliment  them»  or  have  died 
in  indigent  circumstances,  it  has  been  held  that  the  paternal 
grandfather  isliable,  Ruthven  y.  Laird  ofGaim,  27  June  1662, 
M.  393;  and  where  the  father  has  deserted  his  family,  BeliA  v. 
Belch^  1  Dec.  1798,  Hume,  1,  or  is  domiciled  abroad,  Chrystie 
V.  MacmiUan,  6  July  1802,  M.  h.  t.  Apx.  No.  5 ;  but  there  are 
many  authorities  for  holding  that  the  mother  is  next  liable, 
failing  the  father ;  see  Eraser,  ii.  35  ;  More,  xxix. ;  Children 
ofE.  o/Buchan  v.  Lady  Buchan^  23  Feb.  1666,  M.  411; 
Bisset  V.  Bisects,   13  Dec.  1748,   M.  413;   Maidment  v. 
Landers,  25  May  1815,  F.  C.     This  last  case  was  reversed 
on  appeal,  vi.  Dow,  257,  but  on  special  grounds.    After 
the  mother,  the  paternal  ascendants  seem  to  come  next, 
More,  supra,    A  grandfather  is  not  liable  for  the  aliment 
of  a  bastard  grandchild,  NicoU  v.  K.  &,  Sfc.  of  Dundee^ 
19  June  1832,  x.  S.  670  ;  Dunlop,  370,  §  34 ;  and  he  is  en — 
titled  to  be  reimbursed  for  the  aliment  of  legitimate  grand — 
children   by  their  father,   as  the   primary   obligant,    T(£~^ 
V.  White,  28  Feb.  1802,  M.  Apx.  A.  t.  No.  3.     The  obli- 
gation  upon   parents   to   maintain  their  offspring  and  d^^— 
scendants,  applies  to  every  man,  whatever  may  be  his  coc»^- 
dition,  from  the  peer  to  the  peasant,  the  rate  of  alimec^'*^ 
being  of  course  modified  according  to  his  means,   TaU^  st^-^ 
pra ;  and  the  obligation  to  support  one's  grandchildren  '^^ 
equally  strong  with  that  to  maintain  one's  children,  lVih(r^ 
V.  Heritors  and  Kirk'Sessian  of  Cockpai,  18  Feb.  1825,  ii^"* 
S.  547,  (N.  E.  378). 

SECT.  III. — RATE  OF  ALIMENT. 

With  regard  to  the  amount  of  aliment,  it  is  impossible  to 
lay  down  any  precise  mle.  This  is  in  a  great  degree  an 
arbitrarj'  question,   depending:    on    the    circumstances   and 


V.  3.  A.  3.]  OF  ACTIONS  OP  ALIMENT.  763 

atoation  of  life  of  the  parties ;  but  any  allowance  above  sub- 
UBlence  is  Bt  the  father's  discretion.    A  small  tenant  was 
found  liable  in  £6  a-year,  for  the  first  three  years  after  her 
birih,  to  the  daughter  of  his  son,  who  was  a  common  la- 
bourer, Tait,  supra.     A  father  was  found  entitled  to  aliment, 
at  the  rate  of  £12,  from  his  daughter,  whose  principal  source 
of  income  was  an  annuity  of  £52.  5s,,  Spence  v.  Murray ,  19 
Not.  1796,  M.  Apx.  A.  t.  No.  1.    A  son,  who  had  succeeded 
to  a  very  considerable  fortune,  and  who  had  a  family  of  his 
own,  was  found  liable  in  an  allowance  of  £100  per  annum 
to  his  mother,  though  she  had  always  lived  in  an  inferior 
nnk  of  life,  her  husband  being  a  small  farmer,  Jackson  v. 
Jocfaon,  17  Nov.  1825,  iv.  S.  186,  (N.  E.  188).    In  another 
case,  M'Culloch  v.  M'Culhchy  7  Mar.  1778,  v.  Sup.  376, 
A  mother  was  allowed,  what,  with  her  other  provisions, 
amoanted  to  £60  per  annum^  her  eldest  son  having  £240. 
And  in  a  prior  case,  Ayton  v.   Colvilly  25  July  1705,  M. 
451,  a  stepmother  liferenting  the  estate  was  obliged  to 
give  a  fourth  of  her  liferent  for  her  stepson's  aliment.     In 
another  case,  Dalziely.  Dalziel,  14  Dec.  1788,  M.  450,  £30 
dnring  life,  or  till  marriage,  was  allowed  to  a  niece,  from  her 
uncle,  who  had  succeeded  to  an  opulent  estate  from  her 
grandfather.     In  a  case  in  which  the  father  had  some  small 
means  of  support,  and  his  son's  income  was  £80  per  annum, 
the  latter  was  ordered  to  pay  his  father  £5  per  annum, 
Pringk  and  Tutor  v.  Pringfe,  10  July  1824,  iii.  S.  248,  (N. 
E.  174).     The  eldest  son  of  an  heir  of  entail,  having  a  clear 
revenue  of  £10,500,  was  found  entitled  to  an  aliment  of  £800 
per  annum,  though  his  father  had  purchased  him  an  ensigncy 
in  the  army,  yielding  £90  per  annum,  and  allowed  him  £100 
per  annum  additional,  Maule  v.  Maule,  9  July  1823,  ii.  8. 
464,  (N.  E.  415).     But  this  decision  was  reversed  on  appeal, 
1  June  1825,  i.  W.  and  S.  266.    in  a  prior  case,  Moncricffw 
Moncrieff,  21  Mar.  1735,  (>.  and  8ttw.  162,  a  father  allowed 
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a  son  2000  merks  of  aliment,  and  the  Conrt  of  Session 
modified  to  him  an  additional  aliment;  bat  this  decision 
was  reversed  on  appeal.  If  a  father  pay  large  sums  to  his 
son,  as,  if  he  purchase  a  commission  in  the  army  for  him, 
advance  a  sum  to  set  him  up  in  business,  &c.f  he  is  entitled 
to  be  repaid  by  his  son,  and  if  he  take  a  voucher  from  the 
son  for  his  payments,  it  will  be  held  he  did  not  intend  the 
advance  as  a  donation.  The  highest  allowance  which,  it 
appears,  a  son  can  be  forced  to  make  to  his  parent,  or  a 
father  to  his  lawful  son,  in  England  is  208.  a  lunar  month, 
or  '£13  a-year,  i.  Blackstone,  448,  and  Christian's  Notes;  and 
it  is  not  probable  that  any  allowance  beyond  a  bare  sub- 
sistence will  now  be  given  in  this  country.  Many  of  the 
cases  above  quoted  were  actions  of  aliment  on  the  act 
1491 ;  {infra,  p.  773).  We  may  conclude  from  the  reversal 
of  the  case  of  Afaidment,  supra ;  and  from  a  later  case,  27ry«- 
dales  v.  Drysdale  or  Gordon,  3  Dec.  1831,  x.  S.  98,  that 
children  will  not  be  allowed  any  aliment,  if,  by  sale  of  their 
reversionary  rights,  or  funds  burdened  in  favour  of  their 
mother,  they  can  possibly  raise  means  for  their  subsistence. 

SECT.  IV. — DURATION  OF  ALIMENT. 

In  England  the  obligation  to  aliment  a  son  appears  to  be  all 
but  at  an  end  at  majority;  but  with  us  age  makes  no  difference, 
if  he  be  in  reality  indigent,  Ramsay  v.  Rigg,  4  June  1687,  M. 
391 ;  see  infra,  Division  B.  p.  678.  Neither  does  it  signify 
that  the  father  has  bred  him  to  a  profession,  if  his  gains  in 
that  profession  do  not  afford  him  a  livelihood,  Dick  y.  Dick, 
13  Jan.  1666,  M.  409 ;  Ayton  v.  Colvill,  25  July  1705,  M.  451 ; 
Woolley  V.  Maidment,  13  Mar.  1818,  vi.  Dow,  257 ;  More, 
xxix. ;  but  if  the  son  have  any  means  or  rights  which  can  be 
converted  into  money,  he  will  not  be  allowed  an  aliment. 
Neither  does  the  circumstance  that  the  child  is  forisfami- 
liated cut  off  bis  claim,  Campbell  v.  Campbell,  Feb.  1741,  M. 
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448 ;  and  no  agreement  between  parents  and  children,  that 
they  shall  not  support  each  other  when  indigent  is  effectual, 
Stair,  i.  5. 1. ;  Bankt.  iv.  45.  17.     In  a  civilized  country  no 
one  can  be  allowed  to  starve,  and  the  giving  effect  to  such 
an  agreement  would  merely  be  throwing  on  the  public  a 
burden  which  ought  to  be  borne  by  the  parties  themselves 
When  a  parent  has  alimented  his  child  ex  pietate^  and  on 
accooBt  of  his  having  no  other  means  of  support,  the  parent 
k  not  entitled,  on  the  child  succeeding  to  an  estate,  to  re- 
imbnTsementof  the  expense  of  aliment,  Drummondv,  Stewart, 
2  Mar.  1756,  M.  412 ;  Home  v.  Assignee  of  Lady   Wedder- 
iurn,  12  July  1757,  Ibid. ;  Steele's  Trs.  v.  Coopers,  16  June 
1830,  Yiil  D.  926  ;  where  an  heir  succeeded  to  heritage  be- 
longing to  his  father,  he  was  found  liable  to  relieve  the 
ezeentor  of  debts  of  an  alimentary  description  due  by  him- 
lelf,  for  which  the  father  had  become  responsible,  Hughson 
y.Hughson,  17  May  1822,  i.  S.  415,  (N.  E.  388);  see  also  Gult 
or  Bfacib,  ^c.  V.  Boyd,  ^c.  19  Jan.  1830,  viii.  S.  332;  although 
a  parent  is  undoubtedly  entitled  to  board  from  his  child  who 
has  means  for  his  own  support ;  Ersk.  i.  6.  56,  and  iii.  3.  92. 
Lawful  children  cannot  compete  with  the  onerous  creditors 
oftheir  father  for  aliment,  for  the  obligation  on  him   must 
eease,  when  he  is  no  longer  able  to  aliment  himself ;  and  this 
» trne,  even  where  a  father  is  bound  in  his  contract  of  mar- 
riage to  aliment  and  educate  his  children,  Crers,  ofStrachan 
T.  Siraehafiy  1  July  1754,  M.  996  ;  Elchies,  Adjudication,  No. 
41,  and  reference.   In  Macdonald  v.  Macdonald,  8fc,,  20  June 
1846,  viii.  D.  830,  the  Court  intimated  an  opinion  that  a  mother 
isliable  to  aliment  her  indigent  child,  though  he  have  impru- 
dently squandered  away  his  fortune,  and  be  past  majority  ; 
bat  see  Hunter's  Trs.  v.  Macan  or  Campbell^  8fc.,  25  May  1839, 
i  D.  817,  (p.  823),  and  More,  xxix.   In  the  same  case  of  Mac- 
danaldf  a  mother  domiciled  in  England,  but  against  whom 
jurisdiction  had  been  founded  by  arrestment,  was  held  liable 


766  OF  ACTIONS  OF  ALIMBNT.  [V.  X  A.  4-^>. 

to  aliment  her  child,  not  according  to  the  law  of  Scotland, 
but  according  to  the  law  of  England,  thoogh  she  waa  domi- 
ciled in  Scotland  at  the  date  of  her  marriage,  and  of  the 
child's  birth.  Children  entitled  to  a  contingent  or  rever- 
sionary interest  in  property,  but  deriving  no  immediate  pro- 
fits from  it,  are  not  bound  to  sell  it,  or  contract  debt  on  it, 
in  order  to  afford  aliment  to  an  indigent  parent. — Ibid. 

SECT.   V. OBLIGATION   CONFINED   TO   ASCENDANTS   AND 

DESCENDANTS. 

The  obligation  to  aliment  ex  pietate  is  confined  in  our  law 
to  ascendants  and  descendants.  In  the  civil  law  brothers 
were  bound  to  aliment  their  sisters,  but  with  us  a  brother 
is  not  bound  to  aliment  his  sister,  unless  as  representing  his 
father;  Clerk  a^id  Tutor  v.  Clerk,  19  Feb.  1799,  M.  Apx. 
h.  t.  No.  2,  and  casesthore;  see  infra.  Division  B.  p.  768.  The 
maternal  grandfatherandgrandraother  would  probably  be  held 
liable,  after  the  mother  and  the  paternal  line ;  see  BucJuman 
and  Punlop  v.  Morrison  and  Leny,  21  Jan.  1813,  F.  C. ; 
Brodie's  Stair,  i.  5.  7 ;  Ersk.  i.  6.  56.  A  nephew  is  certainly 
not  bound  to  support  his  aunt ;  Fletchers  v.  Fletcher,  8  Jan. 
1696,  iv.  Sup.  294.  Neither  is  one  bound  to  support  his 
stepson  after  his  wife's  death ;  Melvill  v.  Fergusson,  25 
June  1664,  M.  11,433 :  nor  can  a  stepmother  be  called  on 
to  aliment  a  stepson ;  Macdonald^  30  June  1846 ;  supra. 
It  is  a  nice  point  how  far  a  son-in-law  is  bound  to  aliment 
his  mother-in-law  where  he  has  received  no  fortune  with  his 
wife ;  Reynoldson  or  Laidlaw  v.  Laidlaw,  Sec,  3  July  1832, 
X.  S.  745.  If  ever  it  could  be  considered  doubtful,  it  was  long 
ago  decided,  {MCulhch  v.  M'Culbch,  7  Mar.  1778,  v.  Sup. 
376),  that  a  mother  was  entitled  to  aliment  from  her  children ; 
and  it  may  now  be  held  as  settled  in  claims  of  aliment  by 
widows  and  parents,  that  wherever  one  is  liable  for  aliment, 
his  representatives,  although  distant,  and  even  totally  uncon- 
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iiecied  with  the  claimants, are  likewise  liable;  Lowther  v.  Mac- 
Laine,  15  Dec.  1786,  M.  435 ;  Buchanan  and  Dunlop,  supra. 

SECT.    VI. — IS  A   FATHER  BOUND   TO   SUPPORT   HIS  80N*S  WIFE 
OR   WIDOW? 

A  point  which  has  led  to  some  discossion  is,  whether  a 
&ther  is  liable  for  aliment  to  his  son's  wife  during  his  inca* 
pacity  to  maintain  her,  and  it  was  held  in  one  case,  that 
he  is ;  Duncan  v.  Hill,  ^c,  17  Feb.  1810,  F.  C.     If  the  son, 
however,  be  able  to  provide  for  his  wife,  no  claim  can  be 
made  against  his  father,  though  the  son  be  in  a  foreign 
country;  for  it  is  the   duty  of  a  wife   to   live  with  her 
husband;  Chrystie  v.  Macmillan,  6  July  1802,  M.  Apx.  h,  L 
No.  5.    In  Belch  v.  Belch,  1  Dec.  1798,  Hume,  p.  1,  the 
wife  of  an  advocate,  who  had  deserted  her  and  gone  abroad, 
was  held  to  have  no  claim  of  aliment  against  his  father.     In 
Browns  v.  Brown,  10  July  1824,  iii.  S.  247,  (N.  E.  174),  a 
fiither  was  found  not  bound  to  support  the  wife  or  daughter 
of  his  son,  to  whom  he  had  given  ample  provisions,  and  who 
was  abroad,  and  apparently  able  to  support  them ;  Dunlop, 
p.  370,  §  35  ;  see  also  Fea  v.  Trails,  8  Feb.  1710,  M.  1372, 
▼.  Sup.  61.     The  case  of  Adam  v.  Lauder,  1  Mar.  1762,  M. 
398,  is  opposed  to  these  decisions,  but  has  been  held  a 
doubtful  decision,  {Duncan  v.  Hill,  infra) ;  and  its  authority 
lias  been  much  impaired  by  the  reversal  of  the  case   of 
Maule,  supra,  sect.  iii. ;  for,  in  that  case,  the  circumstance 
of  the  father  possessing  an  entailed  estate  was  held  to  be  of 
no  importance  in  considering  the  claim  of  aliment ;  yet  it 
was  a  circumstance  which  was  considered  to  distinguish  the 
case  of  Lauder  from  that  of  Chrystie.     On  the  son's  death, 
however,  the  right  to  aliment  was  held  to  cease ;  Adam  v. 
Lauder,  11  July  1764,  M.  400.     This  cannot,  however,  be 
considered  as  entirely  settled,  for  aliment  was  given  in  a 
later  case ;  De  Courcy  v.  Agneuf,  3  July  1806,  M.  Apx.  h.  t. 
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No.  8,  on  the  ground  that  the  father  was  proprietor  of  an 
entailed  estate,  to  which  the  son  of  the  widow  was  the  next 
heir,  but  there  were  other  specialties  in  the  case ;  More,  xxx. ; 
Dunlop,  371,  Note  1 ;  and  the  point  was  held  doubtful  in 
Duncan  v.  Hill,  ^c,  28  Feb.  1809,  F.  C.  In  another  case, 
it  was  found  that  a  father  was  not  bound  to  support  a 
son's  widow :  Yuill  or  Marshall  v.  MarahaiU  21  Dec.  1815, 
F.  C. ;  but  the  decision  was  rested  on  the  unsatisfaetorj 
ground  that  the  parties  were  in  the  lower  ranks  of  life ; 
More,  xxxi.  The  father-in-law  of  a  solicitor,  who  died  in 
indigent  circumstances,  was  held  not  liable  to  aliment  the 
widow ;  Beattie  or  Pagan  v.  Pagan,  27  Jan.  1838,  xri.  S. 
399 ;  see  Lady  Cardross  v.  E.  of  Buchan,  17  Dec.  1842, 
V.  D.  343. 

B.— OBLIGATION  OF  PARENTS'  REPRESENTATIVES. 

Let  us  now  proceed  to  consider  the  obligation  on  children 
who  have  succeeded  to  the  effects  of  their  father  or  mothw, 
to  maintain  their  unprovided  brothers  or  sisters 

SECT.  I. — FOUNDATION  OF  OBLIGATION. 

This  obligation  can  scarcely  be  said  to  depend  on  the 
jus  naturale.  It  is  founded  on  the  circumstance,  that 
those  representing  another  are  liable  for  performance  of 
the  obligations  incumbent  on  their  predecessor.  Perhaps, 
on  this  subject,  our  practice  has  not  reached  maturity; 
and  it  is  not  easy  to  reconcile  all  the  cases  with  any 
general  rule.  Probably  that  which  would  include  the 
greatest  number  of  decisions  would  be,  "  that  the  repre- 
sentative is  liable  in  aliment  to  his  brothers  and  sisters 
of  the  whole  or  half  blood,  if  he  have  succeeded  to  one 
who  was  bound  to  aliment  them  during  his  life."  The  case, 
however,  of  Dalzieland  Tutor  v.  DahsieU  infra,  M,  450,  and 
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probably  some  others,  do  not  fall  under  this  rule.  There 
ire  two  situations  in  which  such  claims  may  be  made  :  Ist^ 
Where  a  father,  grandfather,  or  other  parent,  whom  the 
children  represent,  dies,  without  haying  made  any  provision 
for  the  younger  children ;  2d,  Where  he  has  made  such  a 
provis'on,  but  has  postponed  the  term  of  payment,  without 
declaring  it  should  bear  interest  till  payable. 

Now,  with  regard  to  the  first  point,  it  may  be  premised, 
tbtt  where  a  father  has,  at  his  death,  provided  for  his  child, 
BO  daim  for  aliment  can  afterwards  arise  against  his  repre- 
•entatives,  by  its  subsequent  poverty,  E.  of  Strathmore  v. 
Tr8.  ofE.  of  Strathmore,  13  Dec.  1822,  ii.  S.  84,  (N.  E.  77) ; 
but  they  would  be  bound  to  relieve  the  parish  of  any  claim 
on  his  account ;  More,  xxix. ;  and  although  a  grandfather  is 
hounidejure  naturce  to  aliment  his  indigent  grandchildren, 
Im  grandson,  who  represents  him,  is  not  bound  to  aliment 
Ka  sisters,  unless  he  also  represent  his  father,  Seton,  S^c.  v. 
Paierion,  25  June  1761,  M.  429 ;  Clerk  and  Tutor  v.  Clerk, 
19  Feb.  1799,  M.  Apx.  A.  t.  No.  2,  though  there  is  an  iqter- 
JMdiate  decision  to  the  contrary,  Seatom  v.  Seaton,  11  Feb. 
1764,  M.  431 ;  see  also  Dalziel  and  Tutor  v.  Dalziel,  14 
Dec  1788,  M.  450.  Whether  the  representatives  of  the 
■wre  remote  relatives  can  be  compelled  to  aliment  those 
^m  the  deceased  party  was  bound  to  support,  cannot  be 
■ttd  to  be  settled ;  see  Ersk.  i.  6.  58,  (Ivory's  Note) ;  Fraser, 
■•43.  If  the  estate  also  be  entailed,  the  son  and  heir  is 
M  liable,  Malcolms  v.  Malcolm,  16  Jan.  1756,  M.  439 ; 
Jackwn  or  Marshall  v.  Gourlaij,  24  Dec.  1836,  xv.  S.  313 ; 
hit  it  is  immaterial  whether  the  mother  or  the  father  has 
w  the  aucceasion,  though  the  father's  representatives  are 
primarily  liable,  Thomson  v.  Wilkie,  23  July  1678,  M.  419  ; 
^Scot  V.  Sharp  and  Husband,  8  Mar.  1759,  M.  440 ;  whether 
tbe  heir  has  snccoeded  ah  intestato,  or  in  virtue  of  a  deed, 
Dalziel,  supra ;  FenUm  v.  Scott,  ^c,  26  May  1832,  S.  Jur.  iv. 

3d 
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457  ;  whether  it  consist  of  heritage  or  moveables,  Soot, 
supra ;  Thomson,  supra  ;  whether  the  heir  be  male  oi 
female,  and  whether  the  child  to  be  alimented  be  of  the 
whole  or  of  the  half  blood,  provided  the  succession  have 
belonged  to  the  common  parent;  Frazer  v.  Frazer^  11  Feb. 
1663,  M.  415 ;  Scot,  supra. 

SECT.  II. — DURATION  OF  ALIMENT. 

With  regard  to  the  duration  of  the  aliment,  this  is  a 
question  depending  on  circumstances.    In  general,  sons  az^ 
not  to  be  alimented  beyond  majority,  for  a  man  should  then 
be  able  to  maintain  himself,  Haatie  and  Ker  v.  Hastie,  10  Nov. 
1671,  M.  416 ;  Douglasses  v.  Douglas,  8  Feb.  1739,  M.  425; 
but  where  the  estate  is  inconsiderable,  the  aliment  will  ex- 
pire at  fourteen,  Don  v.  Don,  13  Jan.  1697,  M.  420  ;  Seatantf 
supra,  M.  431.     The  obligation  will  continue  after  majority, 
if  it  be  plainly  impossible  that  a  son  can  earn  his  subsi8teiioe» 
SB  if  he  be  fatuous  or  furious ;  Thomson,  supra.    In  tlM 
case  of  females,  again,  where  the  succession  is  inconsideraUe,' 
the  obligation  to  aliment  will  cease  at  twelve ;  Adamsone  ad 
Tutor  V.  Cuninghame,  7  July  1649,  i.  Sup.  410 ;  Don^  sapA; 
Seatons,  supra ;  or  eighteen,  M'Rostie  v.  M'Rostie,  21  FA 
1818,  Hume,  9.     In  cases  where  the  property  is  more  coa* 
siderable,  it  has  been  continued  till  majority,  Somervdk, 
supra;   Logan,  Sfc.  v.    Campbell,  18  Dec.  1758,  M.  424 
Where,  again,  the  family  is  of  some  rank,  and  the  estate 
opulent,  as  it  is  inconsistent  with  the  dignity  of  such  a  £umlj  * 
that  the  daughters  should  betake  themselves  to  a  mean  eoh 
ployment  to  earn  their  subsistence,  the  aliment  will  be  eoft- 
tinned  during  life,  or  till  marriage,  Dabsiel,  supra,  M.  450;  ; 
Douglasses,  supra,  M.  425  ;  Bisset  v.  Bissets,  13  Dec.  1748> 
M.  413. 

The  heir,  in  one  case  of  old  date,  appears  to  have  beet 
held  bound  not  only  to  aliment  the  younger  children,  but 
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to  bring  them  up  to  some  calling  or  profession,  by  which 
they  might  earn  their  own  subsistence ;  Chiesly  v.  Edgar, 
5  July  1676,  M.  417 ;  u.  Sup.  202. 

SECT.    III. — CAN    RELATIONS  MORE    DISTANT    THAN   BROTHERS 
AND  SISTERS  DEMAND  ALIMENT  ? 

Whether  aliment  expietate  can  be  demanded  by  relations 
more  distant  than  brothers  and  sisters,  does  not  seem  to  be 
settled  with  any  certainty.  In  the  case  of  Dakiel,  supra,  M. 
450,  a  second  son,  who  had  succeeded  his  father  in  an 
opulent  family  estate,  was  foifnd  bound  to  aliment,  during 
her  life,  his  niece  by  an  elder  brother  deceased ;  but  this 
was  evidently  a  peculiar  case,  for  the  niece  was  the  heir-at- 
law  to  the  property.  In  another  case,  Anderson  and  Gib- 
son v.  Gibson,  25  Jan.  1754,  M.  427,  one  who  had  succeeded 
as  heir  to  his  grand-uncle  was  found  not  bound  to  aliment 
his  own  sister.  In  an  old  case,  Pletchers  v.  Fletcher,  8  Jan. 
1696,  iv.  Sup.  294,  a  nephew  was  found  not  obliged  to 
aliment  his  aunt,  though  she  had  a  decree  against  his 
father,  whom  he  represented;  but  the  aunt  was  beyond 
majority,  although  said  to  be  unable  to  maintain  herself.  In 
a  more  recent  case,  Meams  v.  Gibbon,  10  Aug.  1 780,  M. 
399,  the  widow,  and  universal  disponee  of  her  husband,  was 
found  not  bound  to  aliment  his  daughter  by  a  former  wife, 
on  the  general  principle,  as  is  said,  that  though  a  claim  for 
aliment  super  jure  natnrce  be  competent  against  parents,  and 
other  very  near  relations,  it  is  not  transmissible  against  their 
representatives.  It  will,  however,  be  observed,  that  this 
claimant  was  beyond  majority,  was  able  to  earn  a  subsistence 
for  herself,  and  had  received  her  portion  formerly  from  her 
father.  It  was  not  therefore  a  case  in  which  the  general 
question  could  be  properly  tried,  and  it  has  not  been  followed, 
More,  XXX.  The  plain  legal  principle  seems  to  be  that  acted 
upon  in  another  caaejBuchanafi  and  Dunlop  v.  Morrison  and 
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Leny,  21  Jan.  1813,  F.  C,  that  wherever  one  is  liable  in  a 
claim  of  aliment,  his  representatiyes  are  bound  in  like  man- 
ner, More,  XXX ;  but  this  cannot  be, laid  down  as  law  in 
every  case,  see  Fraser,  ii.  43.  The  son  and  representative 
of  a  parent  is  not  liable  for  aliment  to  his  natural  brother ; 
Ker  V.  Tutors  of  Morriston,  7  Dec.  1692,  M.  1363,  &c. 
Though,  however,  there  be  no  legal  obligation  in  such  cases, 
the  Court  will,  in  some  of  them,  sustain  moderate  allowances 
made  by  the  tutors  of  minor  heirs  to'the  brothers  or  sisten 
of  their  ward,  whether  lawful  or  natural ;  Clerks  supra,  M. 
Apx.  h.  t  No.  2 ;  JTer,  supra. 

SECT.  IV. — WHERE  THE  FATHER  IS  BOUND  TO  PAY  CERTAIN 
PROVISIONS. 

Where  a  father  is  bound  in  his  contract  of  marriage,  or  by 
bond  of  provision,  to  pay  certain  provisions  to  his  children 
at  a  certain  age,  and  he  dies  before  the  term  of  payment 
arrives,  his  son  and  heir  is  bound  to  aliment  these  children, 
until  their  provisions  become  payable.  The  old  rule  for 
modification  of  aliment  in  such  cases  was  to  allow  the  child 
one-third  of  the  interest  of  the  provisions  till  seven,  half  of 
the  interest  till  ten,  and  two-thirds  till  fifteen,  the  age  at 
which  provisions  were  formerly  commonly  made  payable, 
Clelatid  and  Geddes  v.  Geddes,  8  Feb.  1678,  M.  449 ;  but 
this  rule  does  not  seem  to  have  been  strictly  adhered  to. 
It  is  immaterial  in  this  question  whether  the  father  have  or 
have  not  bound  himself  to  aliment  his  children  until  the  term 
of  payment  of  their  provisions,  as  the  obligation  is  at  any 
rate  incumbent  on  him.  Neither  does  the  interest  of  the 
provision  left  form  any  rule  as  to  the  aliment  to  be  al- 
lowed the  child ;  for  the  allowance  depends  on  the  extent 
of  the  provision,  and  the  circumstances  of  the  estate; 
McNeil  V.  M'Neil,  14  June  1749,  M.  426. 

It  must,  however,  be  kept  in  view,  that  the  father's  heir 


Y-3LC.  I.]  OF  ACTIONS  OF  ALIMENT.  773 

18  onlj  liable  in  aliment,  provided  the  child  have  no  other 

means  of  support,  M^NeiU  supra ;  and  if  he  aliment  his 

brothers  and  sisters  in  his  house  after  their  provisions  are 

pajable,  he  is  entitled  to  an  abatement  from  the  interest ; 

Gwdon  V.  Maitland,  1  Dec.  1757,  M.  11,168,  affirmed  on 

appeal,  M.  Sup.  Vol.  App.  79.     The  heir  is  of  course  the 

pi«iary  obligantfor  aliment ;  but  if  his  means  are  straitened, 

while  the  mother  is  in  opulent  circumstances,  she  also  must 

contribute,  Zteii^r&we*,  supra,  8  Feb.  1739,  M.  425  ;  Bisaets  v. 

Biiw^,  13  Dec.  1748,  M.413. 

C— ALIMENT  ON  ACT  1491. 

SECT.  I. — FOUNDATION  OF  OBLIGATION. 

The  next  ground  on  which  an  obligation  to  aliment  may 

rert,  arises  from  an  extension  of  the  spirit  of  the  statute 

1491,  c.  25,  (c.  6,  Th.  Ed.  ii.  224),  by  which  ward  superiors 

«nd  liferenters  were  ordained  to  give  security  to  the  sheriff, 

tkit  they  would  not  destroy  the  ward  or  liferented  lands  ; 

**  and  ane  reasonabil  living  to  be  given  to  the  sustentation 

of  the  air,  after  the  quantity  of  the  heritage,  gif  the  said  air 

ittB  Da  blench  farm  nor  feu  ferme  land  to  sustain  him  on, 

ibweilof  the  ward  lands  that  falls  in  our  soveraine  lordis 

kods,  as  onie  other  barron  spiritual  or  temporal."     The 

vords  of  the  statute  limit  the  heir's  claim  to  the  case  of  ward 

lands,  under  which  tenure  the  superior  was  entitled  to  possess 

lii  vassal's  lands,  as  if  he  had  been  absolute  proprietor,  dur- 

hg  the  minority  of  the  male  heir,  as  a  compensation  for  the 

%int  of  the  military  services  of  his  vassal.     Ward  tenure 

ins  abolished  by  the  20  Geo.  II.  c.  50,  (1747) ;  but  long 

iefore  this  period,  our  lawyers,  following  the  authority  of 

the  Roman  law,  had  allowed  aliment  to  the  fiar  of  a  landed 

ertftte,  when  its  produce  was  exhausted  by  liferenters  and 

^bts  of  his  predecessor,  and  where  he  had  no  other  means 

•f  foppoitiog  himself.     Many  great  lawyers  have  censured 
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the  extension  of  the  act  to  liferenters,  Mackensie's  .Obwr 
rations  on  the  Act,  (Works,  L  226);  Lord  Redesdale's 
Opinion  in  Maule  v.  Maule,  supra,  1  June  1825,  L  W.  and 
S.  266,  &c.  But  it  must  now  be  held  a  fixed  point  in  the 
law  of  Scotland,  that  liferentors  are  bound  to  aliment  the 
heir,  whom  they  exclude  from  the  possession  of  his  prede- 
cessor's estate,  and  who  has  no  other  means  of  sappoit, 
Craig,  li.  17.  20 ;  Stair,  ii.  4.  36,  and  6.  5 ;  iii.  5.  3;  Ersk. 
il  9.  62 ;  and  some  eminent  lawyers  have  been  of  opimon, 
that  the  obligation  rested  directly  on  the  words  of  the  act, 
Auchinleck  v.  Winranu  10  July  1751,  M.  401 ;  Elchies,  A.  t. 
No.  13. 

SECT.  11. — IN  WHAT  CASES  THE  CLAIM  LIES. 

We  shall  first  consider  to  what  situations  this  claim  of 
aliment  does  not  apply.  An  heir  of  entail  in  posseaioii, 
though  his  rights  be  greatly  restricted,  is  still  a  fiar,  and 
not  a  liferenter ;  and,  therefore,  the  next  heir  has  no  claim 
under  this  statute,  Maule^  supra.  Where  an  estate  is  vested 
in  trustees,  the  heir  has  no  claim  to  aliment,  as  they  are  not 
in  the  situation  of  liferentera.  Lord  Glammis  v.  £,  Stratk" 
more'8  Trs,  21  Feb.  1823,  ii.  S.  234,  (N.  E.  206) ;  Aff.  6  May 
1825,  i.  W.  and  S.  183;  Reid  v.  Coatea,  ^c.  10  Mar.  1809, 
F.  C.  Neither  is  the  proprietor  of  an  estate  in  fee-simple 
liable  for  an  aliment,  though  he  be  a  cognosced  idiot ;  and, 
consequently,  can  neither  burden  nor  dispone  the  estate, 
Bonar  v.  Bonar,  15  Feb.  1709,  M.  395  ;  although  this  seems 
to  have  been  a  circumstance  taken  into  view,  in  estimating 
the  aliment,  to  be  allowed  to  children,  ex  debiio  natfimli, 
Carstairs  v.  Camtaira,  10  Dec.  1672,  M.  409.  Another 
situation  in  which  a  claim  on  this  act  cannot  be  maintained, 
is  where  it  is  not  an  heritable  estate,  but  a  sum  of  money, 
which  is  liferented,  the  statute  having  reference  to  heritable 
estate  alone,  Mirrie  v.  Pollocks,  July  1731,  M.  397.     But 
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it  applies  to  liferenters  of  houses,  Finnie  v.  Oliphant,  22 
Feb.  1631,  M.  406 ;  and  it  was  doubted  if  it  did  not  also  ex- 
tMid  to  a  mother  liferenting  her  daughter's  money  portion, 
Mancreiffy.  Fairholm,  27  Jan.  1736,  v.  Sup.  185.  It  was  held, 
but  in  very  special  circumstances,  that  the  children  had  no 
daim  of  aliment  against  their  mother,  although  her  annuity 
exhausted  the  whole  rental  of  their  father's  estate,  Drysdales 
y.Drysdale  or  Gordon,  3  Dec.  1831,  x.  S.  98 ;  nor  will  it  lie 
wkere  the  person  against  whom  the  claim  is  made  is  not  a  life- 
rater,  but  merely  an  annuitant  upon  the  estate,  Stewart  v. 
Qmpbell,  24  June  1780,  M.  398.     The  heir  has  no  right  to 
iliment,  after  he  has  renounced  the  succession,  Hamilton  v. 
SfmngUm^  16  July  1667,  M.  382,  Lyon  v.  Gray  and  Denmure, 
16  Jan.  1712,  M.  383 ;  or  sold  the  lands,  Sandiland  v.  Sandi- 
W,  27  Jan.  1700,  M.  385 ;   for  in  both  these  cases,  the 
dttnant  has  divested  himself  of  the  character  of  heir,  Ersk. 
ii*9. 62.     Neither  will  he  be  allowed  aliment,  where  the 
tMe  is  so  far  bankrupt    that  the  heir    cannot    repre- 
nathis predecessor;  Napier,  2  Feb.  1751,  Elchies,  A.  t.  No. 
li   Another  case  in  which  no  aliment  is  due,  is  where 
Ae  lands  have  been  conveyed  to  the  heir,  after  the  liferent 
!   im  begun  to  take  effect ;  Blair  v.  Trs.  and  Crers.  of  Scot, 
4  Nov.  1737,  Elchies,  h.  t.  No.  5 ;  and  generally,  where  he 
gets  the  estate  not  as  heir,  but  by  a  singular  title ;  Bankt.  i. 
1 2.   Onerous  assignees  to  the  liferent,  or  adjudgers,  are  not 
ifected  by  the  heir's  claim,  for  it  is  not  real ;  Ogilvie  v. 
Gffrdan,  14  July  1699,   M.   408  ;  Crera.  of  Newlands   v. 
Nmlands,  6  July  1799,  M.  Apx.  A.  t.,  No.  3 ;  Blair,  supra. 
Bit  the  circumstance  that  the  heir  is  major,  and  bred  to  a 
frofeesion,  is  not  sufficient  per  se  to  cut  off  his  claim,  if  he 
imfe  not  the  means  of  support ;  Ramsay  v.  Rigg,  4  June 
1C87,  M.  391;  Alton  v.    Colvil,   25  July  1705,   M.  390; 
Maidment  v.  Landers,  27  May  1818,  vi.  Dow,  257.     The 
hore  drcumstances,  however,  always  operate  against  his 
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claim ;  Offilvie,  supra ;  Sibbald  v.  WcUlace,  11  Feb.  1636, 
and  other  cases,  M.  388.     Where  the  liferent  provision  is 
small,  and  not  more  than  sufficient  for  the  liferenter's  subsis- 
tence, no  aliment  will  be  allowed;  Napier,  supra,  2  Feb.  1751, 
Elchies,  A  t.  No.  12  ;  Auchinleck  v.  Auchinleck,  10  July  1751, 
Elchies,  (notes),  h.L  No.  13;  Sibbald,  supra,  M.  388,  and  other 
cases  there.  It  is  not  necessary,  in  claims  under  this  statute, 
that  any  relationship  should  exist  between  the  liferenter 
and  the  heir,  to  found  the  claim  of  the  latter ;  for  a  step- 
mother has  been  found  liable  ;  Aiton  v.  Coluil,  supra ;  and 
even  a  donator  to  the  liferent  escheat  of  the  liferenter; 
Master  of  Lovat  v.  Fraser,  Feb.  1722,  M.  396  ;  but  this  casa 
was  reversed  on  appeal ;  Robertson,  449.     A  grandfather* 
who  had  conveyed  over  his  estate  to  his  son,  reserving  bufe 
a  small  part  of  it  for  his  own  liferent,  was  found  not  liable 
for  aliment  to  his  grandson,  for  his  mother  had  also  a  life— 
rent  on  the  estate,  to  whom  he  might  therefore  apply,  and 
he  was  nearly  major;  Hamilton  v.  Hamilton,  7  July  162^» 
M.  392 ;  and  the  general  point  seems  to  be  settled,  that  st 
grandfather  is  not  liable  under  this  statute  for  aliment  to  tb« 
heir  as  liferenter,  if  he  have  disponed  the  estate,  under  ro- 
servation  of  his  own  liferent ;  but  the  mother,  if  she  \ye 
liferenter,  must  first  be  applied  to ;  Hay  v.  Hays,  Jan.  1729> 
M.  393 ;  and  IVhiteford  v.  Laird  of  Lamington,  26  Feb. 
1675,  M.  394  ;  Brymear,  10  July  1649,  i.  Sup.  410.   On  the 
other  hand,  if  he  do  not  hold  the  Uferent  by  reservation,  or  if 
his  widow,   (though  not  the  heir's  grandmother,)  and  the 
heir's  mother,  have  liferents  on  the  estate,  they  are  bouud  to 
aliment  the  heir  pro  rata ;  Preston  v.  Liferenters  of  Airdriet 
12  Dec.  1677,  M.  394  ;  and  it  may  be  laid  down  in  general 
that  when  a  mother  and  grandmother  liferent  an  estate,  they 
are  bound  to  contribute,  proportionally  to  the  amount  of 
their  liferents,  towards  the  aliment  of  the  heir,  oven  though 
the  grandmother  had   given  up   a  part  of  her  provision 
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on  her  son's  marriage;  Laird  of  Kirkland,  27  Nov.  1685, 
M.  403 ;    Cunningham^  12  July  1715,   M.   405 ;    Auchin- 
kck  Y.  Auchinleck,  10  July  1751,  Elchies,  h.  L  No.  13, 
ind  Notes;    though  the  grandmother  was   assoilzied  in 
one  case,  where  she  had  given  up   more  than  the  Court 
would  have  awarded  to  the  heir  ;  Allardice  v.  Mill,  12  July 
1729,  M.  406.     Where  a  brother  succeeded  to  his  elder 
brother,  whose  widow  liferented  one  half  of  his  estate,  and 
hb  fatlier  the  other,  the  fiar  was  found  not  entitled  to  pur- 
sue the  widow  for  aliment,  as  she  had  acquired  the  liferent 
for  an  onerous  cause,  and  his  father  was  alive ;  Heriot  v. 
Hmot  and  Law,  21  July  1636,  i.  Sup.  219.     An  heir  is  not 
entided  to  aliment  if  he  have  other  property,  whether  lands 
or  moveables ;  Ersk.  ii.  5,  6,  and  ii.  9.  62  ;  but  if  that  pro- 
perty be  carried  oflf  for  payment  of  his  father's  debts,  he  is 
then  entitled  to  aUment ;    Whytford  v.  Cdlderwood,  1619, 
M.386 ;  see  Dobie  v.  Lady  of  Stony  hill,  18  Dec.  1667,  M. 
392.    Where  the  other  property  is  insufficient  for  aliment, 
the  liferenter  must  make  up  a  subsistence  for  the  heir ; 
Bdr  of  Milnton  v.  Calderwood,  16  Mar.  1622,  M.  386,  &c. 
When  the  heir  has  been  left  sufficient  funds  to  aliment  him 
tt  his  predecessor's  death,  but  they  have  been  subsequently 
(foandered  by  his  own  extravagance,  as  he  had  no  claim  to  ali- 
ment at  that  period,  it  cannot  be  created  afterwards ;  HamiU 
ton  T.  Hamilton,  7  Feb.  1682,  M.  387 ;  E.  of  Strathmore  v. 
Tr8.ofE.  of  Strathmore,  13  Dec.  1822,  ii.  S.  84,  (N.  E.  77). 
An  heir-apparent  has  right  to  aliment  under  this  statute,  with- 
out a  service  ;  Hepburn  y.  Seaton,  12  Feb.  1635,  M.  381.   No 
elaim  can  be  made  for  arrears  of  aliment  against  the  life- 
lenter,  for  the  rents  received  are  presumed  to  bo  bona  fide 
\     consumed,  although  a  different  rule  may  apply  to  a  claim  of 
aliment  by  a  daughter  against  her  father's  representatives ; 
Stuart  and  Laird  of  Lines  v.  Laird  of  Rosy th,  21  Jan.  1{)68, 
31.  415 ;  Douglasses  v.  Douglas,  8  Feb.  1739,  Elchici«,  h.  t. 
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No.  9 ;  M.  425 ;  and  if  the  liferent  have  been  diminished  by 
debts,  either  of  the  predecessor  or  of  the  liferenter,  after 
the  death  of  the  former,  and  before  the  action  is  raised, 
the  aliment  to  the  heir  will  be  modified  according  to  the 
amount  of  the  rent  at  the  date  of  raising  the  action,  and  not 
according  to  its  free  amount  at  the  predecessor's  death; 
Ogilvie  v.  Grordon,  14  July  1699,  M.  408 ;  CJunningham  v. 
Ramsay,  12  July  1715,  M.  405.  In  general,  the  obligation 
to  aliment  ex  debito  naturali  is  sufficiently  implemented, 
when  parents  take  their  children  into  their  houses ;  but  the 
rule  is  different  in  the  case  of  aliment  founded  on  this  sta- 
tute ;  Bankt.  i.  6.  2 ;  and  even  a  mother,  at  least  if  she 
be  married  to  a  second  husband,  cannot  elide  the  claim 
under  this  statute  in  this  manner ;  Finnie  v.  OliphatU,  22 
Feb.  1631,  M.  406 ;  Noble  v.  Noble,  14  July  1627,  M. 
407 ;  Moncrieffv.  Fairholm,  28  July  1736,  Elchies,  Kt.  No. 
4,  M.  454;  v.  Sup.  185 ;  Ersk.  ii.  9.  63 ;  nor  a  grandmother, 
at  least  where  the  mother  is  alive ;  Laitd  of  Kirkland,  27 
Nov.  1685,  M.  403. 

SECT.  III. — AMOUNT  OF  ALIMENT. 

The  Roman  law  allowed  the  heir  one-fourth  of  the  liferent. 
In  one  case,  Ramsay  v.  Rigg,  4  June  1687,  M.  391,  £100  Scots, 
(said  £160,  M.  409),  out  of  600  merks,  was  given;  but  in  an- 
other case.  Hay  v.  Hays^  29  Jan.  1729,  M.  393  and  409,  only^ 
£100  out  of  1000  merks.     Where  one  had  conveyed  hi^ 
estate  of  £700  per  annum  to  trustees,  to  be  held  till  his  soi^ 
was  twenty-seven,  or,  in  a  certain  event,  thirty-two,  and  al — 
lowed  him  £50  per  annum  in  the  meantime,  the  Court  wooIcS. 
not  increase  his  aliment ;  Reid  v.  Coates,  ^'c,  10  Mar.  180^  , 
F.  C.     This  is  a  subject  on  which  it  is  impossible  to  Ift.^ 
down  any  specific  rule,  as  it  is  a  matter  of  discretion  to  tbrn^o 
Court,  who  will  take  into  consideration  the  age  and  condtt^^t 
of  the  heir,  whether  ho  be  married  or  not,  whether  he  ha-   'ye 
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been  brought  up  to  a  profession,  and  the  position  and  cir- 
eamstances  of  the  family,  Craig,  ii.  17.  20 ;  but  they  will  not 
be  inclined  to  allow  more  than  a  subsistence,  having  regard 
to  what  must  be  included  under  subsistence  in  the  different 
nob  of  life ;  see  supra,  p.  764. 

D.-WIDOWS'  CLAIM  OF  ALIMENT  AGAINST  UEll 
HUSBAND'S  REPRESENTATIVES. 

SECT.  I. — IN  WHAT  CASES  THE  CLAIM  IS  AVAILABLE- 

We  have  already  considered  the  claims  of  a  wife  and  of  a 
widow  to  aliment  from  her  father-in-law,  {supra,  p.  767), 
and  we  shall  now  treat  of  the  claim  of  a  widow  to  aliment 
from  the  funds  of  her  deceased  husband.  Where  a  marriage 
»  diasolved  by  the  death  of  either  of  the  spouses  within  a 
year  from  its  contraction,  and  without  a  living  child,  or  sti- 
pulation by  marriage  contract  to  the  contrary,  things  return 
to  the  same  condition  in  which  they  stood  before  the  mar- 
ittge,  and  the  widow  has  consequently  right  neither  to  jus 
^Ut  nor  terce.  Though  apparently  inconsistent  with  this 
principle  of  our  law,  a  widow,  in  the  above  circumstances,  is 
DOW  held  entitled  to  aliment,  the  point  having  been  solemnly 
decided  in  Lowther  y.M'Laine,  15  Dec  1786,  M.  435;  Hailes, 
1012.  She  is  also  entitled  to  mournings  ;  Gordon  v.  Stewart, 
h  19  Feb.  1743,  M.  6161.  It  had  formerly  been  held, 
^t  where,  from  the  peculiar  situation  of  the  husband's 
fcndg,  the  legal  provisions  are  not  adequate  to  afford  a  suit- 
able aliment,  an  additional  aliment  will  be  allowed  out  of 
Refunds  not  subject  to  tho  jus  relictcB  or  terce,  IVionison 
^Macculhch  and  Tutor,  6  Mar.  1778,  M.  434;  HaQes,  797. 
^casehas  been  followed  as  a  precedent,  Yowig  v.  Campbell^ 
27  Jan.  1790,  M.  400 ;  Smith  v.  Smiths,  11  Mar.  1812,  F.  C. ; 
M'Gr€g<yr  v.  Ballantijne,  11  Feb.  1818,  Hume,  8 ;  Bowie 
^  Harvie  v.  Harvie  and  Curator,  11  July  1828,  vi.  S.  1144, 
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and  23  Jan.  1829,  vii.  S.  305 ;»  Blake  y.  Bates,  19  Dec.  1840, 
iii.  D.  317,  where  the  funds  left  by  the  deceased  were  inconsi- 
derable, and  the  parties  in  the  lower  ranks  of  life,  the  widow 
was  held  not  entitled  to  aliment ;  M^Cawan  v.  Patersons,  20 
May  1809,  F.  C. ;  but  the  reasons  are  unsatisfactory,  and 
this  case  is  overruled  by  the  subsequent  ones  already  noticed, 
More,  xxvii.  The  Court  may,  as  in  other  cases,  recal  or  alter 
the  aliment,  on  a  change  of  circumstances ;  Hobba  or  Baird 
V.  Baird  or  Monro,  22  Feb.  1845,  vii.  D.  492.«  Where  a 
woman  has  had  the  status  of  wife  during  the  life  of  her 
alleged  husband,  she  is  entitled,  after  his  death,  to  an  ali- 
ment hoc  statu,  from  his  representatives ;  Campbell  v.  Camp^ 
bell,  Sfc.  14  Feb.  1827,  v.  S.  344,  (N.  E.  320).  She  must, 
however,  produce  evidence  that  she  had  the  status  of  wife 
at  the  husband's  death ;  Farrel  v.  Barrie,  4-c.  1  Feb.  1828, 
vi.  S.  472.  Even  where  there  are  conventional  provisions  for 
the  widow,  she  is  entitled  to  be  alimented  by  her  husband's 
heirs,  from  the  day  of  his  death  till  the  first  term  of  payment 
of  her  provisions,  according  to  the  style  of  the  establishment 
kept  up  during  the  husband's  life,  and  also  to  mournings,  and 
the  expenses  she  may  have  incurred  by  the  birth  of  a  pos- 
thumous child,  Ersk.  i.  6.  41 ;  Mohcrieff  v.  Monypermy, 
20  June  1712,  M.  5915;  M' Wright  v.  Corbet,  31  May 
1799,  Hume,  1 ;  Palmer  v.  Sinclair,  27  June  1811,  F.  C. ; 
but  she  cannot  compete  for  aliment  with  the  husband's  one- 
rous creditors.  But  as  decorum  requires  that  a  widow,  iiM^ 
the  better  ranks  of  life,  should  have  mournings,  her  claiii-:::::: 
for  them  is  preferable,  SJieddan,  Sfc.  v.  Gibson,  15  May  180^S 
M.  11,855 ;  Buchanan  v.  Ferrier,  14  Feb.  1822,  i.  S.  35^©, 
(N.  E.  299) ;  More,  xxvii. ;  though  in  Neilson,  21  Nov.  177^    ft 

1  See  Note  2. 

'  An  error  in  the  interlocutor  in  the  case  of  Borne  or  Harvie,  (in  t^?-  xt), 
which  made  the  aliment  there  awarded  dependent  on  the  party  re- 
maining a  widow,  is  corrected  in  the  report  of  this  case. 
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M.  6165,  ber  claim  was  fouDd  not  good  against  her  husband*s 
creditors,  where  the  marriage  dissolved  within  year  and 
day.    Where  the  husband's  only  estate  was  entailed  lands, 
and  the  entail  limited  his  power  to  give  a  jointure  to  a  cer- 
tain sum,  and  he  died  without  giving  her  any  such  jointure, 
the  Court,  in  one  case,  awarded  her  an  aliment,  not  exceeding 
iti amount;  Gibson  v.  Reid,  1  Mar.  1796,  M.  5891,  (infra); 
but  in  Campbell  v.  Campbell,  16  Dec.  1818,  F.  C,  it  was  held, 
that  where  the  heir  fails  to  exercise  the  power  allowed  by  the 
entail,  no  claim  of  aliment  lies  at  the  instance  of  the  widow. 
Where  the  claim  can  be  considered  to  be  a  debt  of  the  en- 
tailer, it  will  be  allowed,  in  all  cases,  Lowther  v.  M^Laine, 
15  Dec.  1786,  M.  435 ;   Kennedy  v.  M'Lachlam,  26  Jan. 
1839,  i.  D.  430;  or  where  the  heir  is  the  son  or  grandson  of 
the  widow,  and  he  is  therefore  liable  dejure  naturce  to  sup- 
port her,  such  limitations  in  the  entail  are  immaterial ;  Camp- 
hdlT.  Campbell  and  Tutor,  25  Feb.  1809,  F.  C.     The  claim 
of  the  widow  lies  against  all  who  represent  her  husband,  how- 
ever distantly  they  may  be  connected  with  him,  and  although 
ker  father  may  be  able  to  support  her,  Lowther  v.  M*Laine, 
Wpra ;  Buchanan  and  Dunlop  v.  Morrison  and  Leny^  21 
J*n.  1813,  F.  C.     In  the  case  of  Gibson  v.  Reid,  supra, 
*nd  24  Nov.  1795,  M.  15,869,  a  collateral  relation,  who  suc- 
ked as  heir  of  entail,  was  found  liable  ;  but  he  seems  to 
**ve  given  his  consent  (15,870). 

«KCT.    II. WHERE    THE    WIFE    HAS    ACCEPTED    CONVENTIONAL 

PROVISIONS. 

Ill  general,  where  a  wife  has  accepted  conventional  provi- 

•^ong  in  full  of  all  she  can  claim  through  her  husband's 

^^Cease,  the  Court  cannot  give  her  an  additional  allowance, 

^  that  event ;  but  if  the  wife,  during  the  subsistence  of  the 

'Carriage,  renounce  her  legal  rights,  in  ignorance  of  the 

^^e  state  of  her  husband's  affairs,  and  without  any  state- 
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ment  of  them  being  exhibited  to  her,  for  an  annnitj  which 
is  not  fair  and  adequate  in  the  circumstances  of  her  hnsband, 
she  may  recal  her  renunciation  at  any  time,  even  after  the 
husband's  death,  as  a  donation  inter  virum  et  uxorem,  and 
insist  for  her  legal  claims,  Dickson  or  Roughead  y.  Hunter, 
^c,  1  Feb.  1827,  v.  S.  266,  (N.  E.  248) ;  aff.  19  Sep.  1831, 
V.  W.  and  S.  455;  Gay  wood  v.  Gaywood*s  2>«.,  3  June 
1828,  vi.  S.  909.  It  will  require  very  strong  inequality, 
however,  to  set  aside  the  contract ;  but  the  circumstance, 
that  she  is  to  forfeit  her  whole  provisions,  in  the  event  of  a 
second  marriage,  has  been  held  important  in  shewing  in- 
equality;  MNeillor  Steel  v.  Steel,  8  Dec.  1829,  viii.  S.  210, 
compared  with  Palmer  v.  Bonar,  §c.,  25  Jan.  1810,  F.  C.  It 
is  not  a  settled  point  whether  the  husband's  circumstances  are 
to  be  estimated  as  at  the  date  of  the  postnuptial  contract, 
or  other  agreement,  or  at  the  death  of  the  husband  ;  but  a 
judicial  ratification  does  not  bar  her  claim.  Steel,  supra. 
The  widow's  claim  will  not  be  excluded  by  a  hasty  and  unad- 
vised renunciation  of  her  rights,  after  her  husband's  death, 
MGregor  v.  Ballantine,  11  Feb.  1818 ;  Hume,  8. 

E.— ALIMENT  OF  NATURAL  CHILDREN. 

SECT.  I. — ACTION  FOR,  COMPETENT  IN  THE    SUPREME   COURT 
— SBMIPLENA  PROBATIO. 

Actions  for  the  aliment  of  natural  children  are  very  seldom 
raised  in  the  Court  of  Session,  although  instances  are  to  be 
met  with,  Slwrt  v.  Donald,  21  Feb.  1765,  M.  442 ;  Lindsay 
V.  Thomson,  26  Jan.  1839,  i.  D.  434.  They  are  more  gene- 
rally prosecuted  before  the  sherifis  and  justices  of  the 
peace.  As  there  can  seldom  be  direct  evidence  of  the  in- 
tercourse, the  Court  allows  the  woman  her  own  oath  in 
supplement,  where,  what  is  called  a  semiplena  probatio,  has 
been  made  out.  Cases  of  this  description  are  of  course  all 
circumstantial ;  and  no  case  can  be  an  exact  precedent  foi 
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another,  APCrone  v.  BeU,  9  June  1831,  ix.  S.  692  ;  Byres  v. 
Shankland,  18  June  1835,  xiii.  S.  950. 

The  nearest  approach  to  a  general  definition  of  what  a 
mmiplena  probatio  must  amount  to,  was  made  by  Lord  Presi- 
dent Blair  and  the  other  judges,  in  deciding  the  case  of  Craig 
▼.  Creightan,  14  June  1809,  F.  C.    The  words  have  been 
often  quoted.     "  A  semiplena  probatio  did  not  mean  merely 
asospicion.     Suspicion  depends  on  the  turn  of  mind  of  the 
person  who  suspects ;  some  persons  suspecting  wherever 
there  was  possibility.   But  a  semiplena  probatio  must  amount 
to  BQch  evidence  as  induces  a  r6a^ona6fe  belief,  though  not 
complete  evidence."     In  M'Crarie  v.  Bell,  9  June  1831,  ix. 
S.  692,  Lord  Gillies  repeated  the  above  definition  in  other 
wordfl: — "  A  semiplena  probatio  is  something  less   than 
pn)of,  but  more  than  suspicion  ;  but  it  is  difficult  to  define 
its  limits  more   exactly."      In  Kirkpatrick  v.  Donaldson, 
(Second  Division),  2  June  1843,  v.  D.  1104,  the  rule  of  law, 
w  stated  by  Lord  President  Blair,  was  held  to  be  confirmed 
kj  reference  to  the  doctrine  of  the  older  cases  and  the  civil 
liw;  the  Lord  Justice-Clerk  (Hope)  remarking,  **  I  believe 
^  opinion  has  been  oftener  quoted,  and  been  the  foundation 
of  more  judicial  decisions,  than  any  other  opinion  that  ever  was 
deliTered;"  but  in  the  subsequent  case  of  McLaren  v.  Mac- 
Odloch,  12  June  1844,  vi.  D.  1133,  Lords  M'Kenzie  and  Jef- 
frey concurred  in  stating  their  dissatisfaction  with  Lord  Pre- 
sident Blair's  definition.    Lord  M*Kenzie  said, — "  I  reported 
the  case  of  Craig,  in  which  President  Blair  gave  the  defi- 
nition of  a  semiplena  probatio,  which  has  been  so   often 
referred  to^  since.     I  am  sure  I  reported  the  words  which 
he  used,  and  I  remember  them  all  the  better ;  because,  deep 
as  my  respect  was  for  that  most  eminent  judge,  I  never  was 
quite  so  well  satisfied  with  the  definition,  as  other  people 
seem  ta  have  been.     It  is  perhaps  impossible  to  give  a  pre- 
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cise  tangible  definition  of  a  semiplena  probatio  ;  but  were  I 
to  attempt  to  make  one,  it  would  be  something  like  this, — 
that  a  aemiplena  probatio  is  such  a  measure  of  probation 
as,  taken  along  with  what  is  to  be  added  to  it,  viz., 
the  oath  of  the  pursuer,  makes  a  plena  probatio  ; — such  an 
amount  of  proof  that,  when  to  it  shall  be  added  the  oath 
of  the  pursuer,  it  will  be  reasonable  to  be  satisfied  that  the 
case  is  established  against  the  defender.  President  Blair 
defines  it  as  evidence  that  induces  not  suspicion,  but  a 
reasonable  belief,  though  it  does  not  amount  to  complete 
proof.  But  it  strikes  me,  that  evidence  which  induces  a 
reasonable  belief,  is  complete  proof.  In  the  criminal  court, 
we  tell  juries  to  acquit,  if  they  have  a  reasonable  doubt  of 
the  pannel's  guilt ;  and  if  not,  to  find  the  charge  proven. 
Now,  if  the  evidence  induces  a  reasonable  belief,  the 
jury  having  this  belief,  cannot  well  at  the  same  time 
have  a'  reasonable  doubt,  and  must  therefore  find  the  case 
proven.  Perhaps  belief  may  be  taken  in  a  loose  sense,  in- 
cluding under  it  the  thinking  a  thing  to  be  probable.  But 
then  I  find  the  difficulty  to  draw  the  line  between  that  and 
suspicion,  which  seems  to  be  just  an  opinion  that  a  thing  is* 
likely  or  probable."  Lord  Jeffrey  remarked,  "I  entirely 
concur  with  Lord  Mackenzie.  I  adopt  his  Lordship's  defini- 
tion of  a  aemiplena  probatio.  I  have  ever  had  the  same 
opinion ;  and,  if  I  mistake  not,  have  more  than  once  ex- 
pressed it,  and  acted  upon  it  in  cases  which  came  before  me 
in  the  Outer  house.  With  the  greatest  possible  respect  for 
the  opinion  of  Lord  President  Blair,  I  cannot  adopt  his  de- 
finition. I  cannot  quite  digest  its  metaphysics,  and  find  its 
distinctions  too  subtle  for  me.  Evidence  which  induces  a 
reasonable  belief,  I  should  think  pretty  well  entitled  to  the 
character  of  complete  evidence,  and  I  really  cannot  discri- 
minate between  strong  suspicion  and  incomplete  belief.     I 
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think  the  true  principle  of  the  doctrine  of  semiplena  probatio 
in  all  such  cases  is  this — that  the  mother  being  a  very  ex- 
ceptionable witness,  and  liable  to  great  bias,  ought  to  be 
admitted,  under  any  circumstances,  only  cum  nota  lata :  and 
that  her  oath,  therefore,  should  only  be  allowed, — where  the 
judge,  on  the  assumption  that  she  will  swear  affirmative  of 
W  libel,  is  satisfied  that  her  evidence,  notwithstanding  all 
die  suspicion  attaching  to  her,  would,  along  with  the  circura- 
ittnces  established  in  the  case,  amount  to  a  complete  or 
a&factory  proof." 

With  all  due  deference,  we  may  perhaps  be  permitted  to 

wnark,  that  it  seems  impossible  to  draw  the  line  between 

wch  evidence  as  creates  suspicion,  and  such  evidence  as  in- 

ixiM  a  reasonable  belief,  in  every  case,  so  as  to  satisfy  every 

Bund.    Till  the  minds  of  judges  are  all  framed  of  precisely 

4e  Hune  texture,  what,  in  any  case,  appears  the  full  amount 

rf  proof  to  one,  may,  and  daily  does,  seem  to  another  short  of 

^measure.     Equally,  may  the  evidence  adduced  in  a  case 

^^  disputed  paternity,  appear  to  one  mind  short  of  being 

iQDiplena ;  i.  e.  less  than  what,  with  the  pursuer^s  oath, 

tttng  the  whole  circumstances  of  the  case  into  view,  will 

•nioimt  to  legal  proof  of  the  case,  while,  to  another  mind, 

i   tte  semiplena  may  seem   sufficient.     To  one  Judge,  the 

f    &ct8  proved  amount  to  suspicion  only,  which  the  pursuer's 

oath  would  not  supplement  into  a  legal  proof;  to  another,  they 

induce  such  reasonable  belief,  as,  with  the  oath,  would  come 

op  to  the  legal  standard.     To  say,  therefore,  that  a  semi- 

plena  probatio  does  not  mean  merely  a  suspicion,  but  such 

evidence  as  induces  a  reasonable  belief,  would  appear  to  be 

to  attempt  to  define  it  by  the  use  of  terms  which  are  them- 

aelTes  neither  fixed  nor  definite. 

Although  no  case  of  evidence  can  furnish  a  precedent  for 
another,  a  number  of  points  of  a  more  general  description 
miMj  be  gathered  from  the  reported  cases,  and  an  enumera- 
tion  of  these,  it  is  believed,  will  be  found  useful  in  practice. 

3b 
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The  previous  good  character  of  the  woman  in  respect  ci 
modesty,  and  having  no  intimacies  with  other  men,  will  be 
reckoned  a  favourable  feature  in  support  of  her  claim ;  GrcLt' 
sie  V.  Caupar,  16  Dec.  1829,  viii.  S.  269 ;  Dykes  v.  FitMay, 

21  May  1836,  xiv.  S.  815 ;  Simpson  v.  Boss,  3  June  1841, 
iii.  D.  984 ;  as  her  loose  behaviour,  or  such  facts,  as  the  bad 
character  of  the  house  where  she  alleges  the  connection  took 
place,  or  her  having  attempted  to  procure  abortion,  will 
have  the  contrary  tendency ;  Stewart  v.  M'Keand,  6  Aug. 
1774,  M.  11,664 ;  v.  Sap.  554 ;  HaUes,  595 ;  Jack  v.  Cop- 
land,  27  June  1775,  Ibid.;  Bruce  v.  Petrie^  20  Nov.  1841, 
iv.  D.  49 ;  Humphrey  v.  Aitken,  18  Feb.  1822,  i.  S.  App. 
iii.     Acknowledgment  by  the  defender  of  connexion  unre- 
stricted in  point  of  time,  will  be  sufficient ;  Wightman  t. 
Tomlinaon,  17  Nov.  1807,  M.  Apx.,  Proof,  No.  5  ;  Hume  33; 
but  an  admission  of  intercourse  eleven  months  before  tk 
birth  will  not  suffice,  Stewart  v.  M^Keand,  {supra) ;  oraboii 
five  months,  Paul  v.  Gilmour,  4  Dec.  1824,  iii.  S.  368,  (N. 
E.  260) ;  and  where  intercourse  is  proved  or  admitted  to 
have  taken  place  between  the  parties,  and  they  have  ooa- 
tinued  to  have  opportunities  of  meeting,  at  a  period  corre* 
spending  with  the  conception  of  the  child,  it  vrill  in  genenl 
be  presumed  that  they  had  intercourse  at  that  time,  and  that 
the  defender  is  the  father  of  the  child ;  Brown  v.  Smithy  13 
Dec.  1799  ;  Hume  32 ;  Leckie  v.  Lindsay,  Feb.  1810,  iW. 
33 ;  Prott  v.  M'Lean,  Feb.  1810,  Ibid. ;  Bobertsan  v.  Petris, 

22  December  1825,  iv.  S.  333,  (N.  E.  338) ;  but  this  presume 
tion  was  not  of  course  held  to  apply  where  the  parties  hsA 
met  for  the  first  time,  a  short  period  (three  months)  be* 
fore  the  birth,  although  intercourse  then  took  place; 
Bums  V.  Gumming,  27  June  1846,  viii.  D.  916.  If  the  fe- 
male have  previously  charged  another  man  with  the  paternity, 
this  will  be  a  very  unfavourable  point  in  her  case ;  Bobertsm 
V.  Allan,  27  Feb.  1777,  v.  Sup.  555 ;  Martin  or  Miln  v.  Smiik, 
17  May  1834,  xii.  S.  604 ;  but  in  one  instance  where  she 
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done  8o  solemnly  before  a  kirk-session,  three  several 
;,  her  oath  in  supplement  was  still  allowed,  reserving 
onsideration  of  the  whole  proof,  when  thus  completed, 
7  V.  Morice,  20  Jan.  1838,  xvi.  S.  338.  Any  tampering 
the  evidence  is  of  course  a  very  unfavourable  feature 
St  the  party  doing  so ;  Byres  Y.Shankland,  18  June  1835, 
J.  950 ;  Greig  v.  Morice  (supra)..  An  attempt  by  the 
ider  to  procure  medicine,  with  a  view  to  cause  the  pur- 
miscarry,  was  held  a  fact  almost  of  itself  conclusive 
at  him  ;  Lowe  v.  Bayney  25  Jan.  1840,  ii.  D.  470.  The 
■ion  by  the  defender  to  third  parties,  or  even  to  a 
9  witness,  of  his  having  had  connexion  with  the  pur- 
wiU  go  a  long  way  to  establish  a  semiplena ;  Haggart 
M,  31  May  1836,  xiv.  S.  852 ;  Simpson  v.  Ross,  3  June 
,  iil  D.  984. 

e  man  being  seen  with  the  woman  soltis  cum  sola  in  loco 
eto,  is  always  of  course  a  very  strong  circumstance ;  but 
lere  fact  of  a  young  woman  living  alone  with  a  single 
of  middle  age  was  not  held  sufficient,  "  being  very  com- 
in  the  country,  without  suspicion  of  illicit  intercourse ;" 
i  V.  Robertson,  1  Dec.  1808,  F.  C.  But  in  Hunter 
otson,  15  Jan.  1811,  F.  C,  the  Court  held  the  semi- 

established  upon  very  slight  evidence  of  the  parties, 
^ded  in  the  same  house  together,  being  alone  ''  for  a 
while"  in  suspicious  circumstances,  with  a  farther 
9r  proof  of  some  familiarities.    This  is  sometimes  said 

the  case  in  which  the  Court  has  gone  the  farthest  in 
g  a  semiplena.  The  remoteness  and  solitariness 
)  place  where  the  parties  lived,  may  not  be  unim- 
it;  Byres  v.  Shankland  (supra).  The  man's  denial 
t8,  which  are  sufficiently  proved  aliunde,  is  always 
t  important  element  against  him ;  Binny  v.  Kennedy, 
\Y.  1821,  i.  S.  134,  (N.  E.  131) ;  Durham  v.  Guthrie, 
\j  1827,  V.  S.  686,  (N.  E.  640) ;  Grassie  v.  Cauper, 
e.  1829,  viii.  S.  259;  and  see  A.  B.  v.  C.  Z>.,  18  Nov. 
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1842,  y.  D.  131 ;  while,  on  the  other  hand,  the  £ftct  of  the 
defender  being  a  married  roan,  or  an  elder  in  a  church,  will 
weigh  in  his  favour ;  Martin  or  Milne  v.  Smith,  17  May 
1834,  xii.  S.  604.  Indeed,  in  our  older  practice,  the  oath  in 
supplement  was  not  allowed  where  the  charge  ioTolved  the 
defender's  guilt  of  adultery ;  Robertson  v.  Allan,  27  Feb. 
1777,  V.  Sup.  555.1 

An  offer  of  payment  of  money  by  the  man,  even  thonj^ 
coupled  with  a  denial  of  the  intercourse,  has  been  held  an 
unfavourable  feature  against  him,  M'Kenzie  v.  Smith,  23 
Dec.  1826,  v.  S.  190,  (N.  E.  175),  although  unquestionaWj 
such  tenders  are  occasionally  made  by  innocent  parties,  to 
avoid  exposure.  Where  the  parties  are  of  different  ranb  in 
society,proof  of  familiarities  will  beof  more  weight,  than  whom 
both  are  in  the  lower  classes;  Binny  v.  Kennedy, 14  Nov.  1831, 
i.  S.  134,  (N.  E.  131) ;  AitkenY.  Neill,  11  July  1822, 1  S.  559. 
(N.  E.  510).  The  evidence  of  the  pursuer's  relations  is  open  to 
strong  observation,  and  must,  in  general,  be  corroborated  by 
other  witnesses;  Young  v.  Clark,  22  Nov.  1796;  Hume, 
893  ;  Martin  v.  Mackiasan  or  Maxwell,  8  Feb.  1816,  F.  C; 
Hume,  905  ;  Humphrey  v.  Aitken,  18  Feb.  1822,  i.  S.  App- 
111  ;•  Clunie  v.  Drysdale,  28  Jan.  1837,  xv.  S.447;  Cas^ 
V.  Robertson,  12  June  1834,  xii.  S.  725.  In  Browny.  WilM^ 
15  Jan.  1842,  iv.  D.  392,  the  mother  of  the  pursuer,  with-  ^ 
whom  the  latter  and  her  child  lived,  was  held  inadmissible, 
on  the  ground  of  interest  and  partial  counsel. 

The  woman  gives  her  oath  in  supplement  as  a  witnen, 
and  so  is  open  to  the  fullest  cross-examination ;  M'Naughtm 
V.  GUm8,  18  Feb.  1838,  xvi.  S.  614.  Where  the  woman  died  ^ 
without  emitting  the  oath,  her  death-bed  declaration  to  her 


*  The  report  of  the  ca«e,  which  is  by  Mr.  Alexander  Tait,  bears, "  In 

genera],  though  an  oath  in  supplement  has  been  admitted  in  cases  of  for* 
nication,  yet  it  has  not  hitherto  been  admitted  in  cases  of  adultery.'* 

'  This  case  docs  not  appear  to  have  been  reported  in  the  Court  of 
Session. 
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own  mother  was  not  allowed  to  supply  its  place  ;  Dobbie  v. 
Go^,  18  July  1843,  v.  D.  1385.    There  must  be  a  semiplena 
ptobcUio  and  an  oath  in  supplement  corroborative  of  each 
other,  before  the  case  can  be  held  to  be   made  out.      If 
they  are  contradictory,  the  defender  must  be  assoilzied ;  Mac- 
Naughten, supra;  Greig  v.  Morice,  9  June  1838,  xvi.  S.  1132. 
The  Court,  in  cases  of  this  description,  where  access  with- 
in the  ordinary  period  of  gestation  (which  is  ten  lunar  months, 
or  280  days)  was  impossible,  have  occasionally  had  to  con- 
ttder  the  question  of  the  possible  limits  of  the  period  of  gesta- 
tion; see  Stewart  v.  M'Keand,  6  Aug.  1774,  M.  11,664;  v. 
,    Sap.  554 ;  Hailes,  595 ;  Paul  v.  Gilmour,  4  Dec.  1824,  iii.  S. 
367,  (N.  E.  260) ;  Robertson  v.  Fetrie,  22  Dec.  1825,  iv.  S.  332, 
(N.  E.  338),  and  F.  C. ;  Jobson  v.  Reid  or  Robertson,  31 
May  1832,  x.  S.  594 ;  Boyd  v.  Ker,  17  June  1843,  v.  D. 
1213 ;  Fraser,  ii.  57,  and  5.    Where  the  parents  are  married, 
» child  bom  within  the  tenth  month  after  access  must  have 
MMed,  or  beyond  the  sixth  nK)nth  after  its  commencement,  is 
freiamed  legitimate ;  but  in  cases  of  semiplena  any  extra- 
ordinary period  of  gestation  will  lead   to   an   absolvitor, 
Skwarty  supra ;  Robertson,  supra,  as  in  F.  C. ;  Boydy  supra. 
The  Court  have  taken  occasion  to  disapprove  of  the  indis- 
oimmate  judicial  examination  of  the  defender  in  this  class 
«f  cues,  more  particularly  at  a  very  early  stage  of  the  case, 
tSrkpatrick  v.  Donaldson,  2  Juno  1843,  v.  D.  1104 ;  Patrick 
V.  Goodunn,  26  Nov.  1845,  viii.  D.  138.     After  the  woman 
his  given  her  oath  in  supplement,  she  cannot  be  judicially 
eiamined,  Jameson  v.  Barclay,  14  Jan.  1820,  F.  C.     Addi- 
tional evidence  may  be  sometimes  allowed,  after  the  case  has 
come  into  the  Court  of  Session  ;  see  Glendinning  v.  A,  B., 
17  Jan.  1835,  xiii.  S.  270 ;  Patrick  v.  Goodunn  and  Cura- 
ior,  26  Nov.  1845,  viii.  D.  138,  &c.* 


'  The  older  cases  of  semiplena  will  be  found  collected  in  Brown*s  Synop- 
u^eoee  Proof,  Part  II.  cap.  iii.  §  2,  p.  1926,  and  the  later  in  S.  Dig.  voce 
Proof,  No.  1049,  1050,  and  references ;  to  which  add,  Brown  v.  Smith,  12 
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SECT.  II. — RATE  Of  ALIMENT. 

The  rate  of  aliment  yaries  according  to  the  sitnation  in 
life  of  the  parties.    In  the  case  of  a  common  labourer,  £3, 
£4,  and  £5  per  annum,  is  often  allowed.    Where  the  father 
is  of  higher  rank,  £6.  6s.  has  been  allowed,  Amott  v.  TTunn- 
son,  25  Feb.  1826,  iv.  S.  503,  (N.  E.  511),  and  £7,  Patrick 
V.  Goodunn  and   Curators,   26  Nov.   1805,  viii.  D.   138; 
where  he  is  a  professional  man,  or  of  independent  means, 
£8  or  £10  is  usual,  Pateraon  v.  Speirs,  29  Not.  1782,  It 
445.      Even  where  the  father  had  above   £1500  per  an- 
num, he  was  found  liable   in   only  £12,  Fairweather  ?. 
Lyall,  23  May  1826,  iv.  S.  614,  (N.  E.  621);  and  as  he 
had  offered  to  allow  this  sum,  the  Court  ordered  only  at  tbe 
rate  of  £6  per  annum  for  two  previous  years.     In  consider- 
ing the  rate  of  aliment,  the  condition  of  the  mother  is  prin-  . 
cipally  to  be  regarded ;  where  both  parents  are  of  a  higher 
rank  in  life,  higher  aliment  will  be  given — as  much  as  £20 
has  been  allowed,  Robertson  v.  Cheyne,   1  July  1815;  see 
also  Marjoribanks  v.  Amos,  30  Nov.  1831,  x.  S.  79,  where 
it  was  also  decided  that  the  aliment  of  the  child  bom  before 
his  father's  sequestration  was  not  affected  by  the  statutory 
discharge,  so  far  as  to  claims  for  his  aliment  arising  after  the 
sequestration.    The  woman,  besides,  is  usually  allowed  from 
two  to  five  guineas  for  inlying  charges.     With  regard  to  the 
endurance  of  the  aliment,  the  shortest  period  is  seven  years, 
Olivery.  Scott,  7  Mar.  1778,  M.  444;  Pateraon,  supra,  M.  445; 

Dec.  1799,  Hume, 32 ;  XtfcAi*  v.  Xindlsoy,  Feb.  1810,  Hume,  33  ;  Proiii. 
McLean,  Feb.  1810,  Ibid. ;  Elliott  v.  Scott,  11  Feb.  1800,  Ibid. ;  A.B. 
V.  C.  D.,  18  Nov.  1842,  v.  D.  131  ;  Kirkpatrick  v.  Donaldson,  2  Jtme 
1843,  V.  D.  1 104  ;  Boyd  v.  Kerr,  17  June  1843,  v.  D.  1213  ;  Doblne  ?. 
Gaff  or  Cunningham,  18  July  1843,  v.  D.  1385;  McLaren  v.  M^Cul^ 
loch,  12  June  1844,  vi.  D.  1133;  Patrick  y,  Ooodvin,  26  Nov.  1845, 
viii.  D.  138  ;  Burns  v.  Gumming,  27  June  1846,  viii.  D.  916;  LunwUhx, 
Heritors  and  K.  S,  of  Leslie,  18  July  1846,  viii.  D.  1251, 
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tlielongest fourteen,  GrahamY.Kay, 25  July  1740,  M.441 ;  but 

the  most  usual  time  is  ten,  and  twelve  is  rather  uncommon.  If 

the  child  were  an  idiot,  or  otherwise  not  in  a  situation  to  earn 

lis  own  subsistonce,  the  obligation  on  the  father  would  last 

dnring  its  life,  Firdayaon  v.  Gown,  7   July  1809,  F.  C. ; 

Pm  and  Bankine  t.  Pott,  7  Dec.  1833,  xii.  S.  183.     In 

the  lower  ranks  of  society,  the  mother  will  not  be  allowed 

afiment  of  a  son  beyond  the  age  of  seven,  if  the  father  offers 

i     to  take  the  child  home,  and  bring  it  up  to  his  own  trade, 

I     OHuer,  supra ;  Kay  v.  MLaurin,  14  June  1826,  iv.  S.  706, 

(N.  E.  712).    But  if  the  party  furnishing  the  aliment  deny 

ke  is  the  father,  he  has  no  right  to  the  custody  of  the  child, 

«My  V.  Watson,  19  Feb.  1825,  iii.  S.  561,  (N.  E,  387.)    If 

the  mother  be  married,  it  is  an  additional  reason  for  taking 

the  child  from  her,  Fairweather,  supra.     The  mother  has 

Ae  right  of  custody  of  the  child  in  its  infancy,  after  that,  the 

bUkst,  unless  the  circumstances  are   peculiar ;  Kidston  v. 

^KiAy  16  Dec.  1773,  v.  Sup.  390  ;  Caldwall,  Ibid  ;  Weepers 

"fBuritors  and  K  S.  of  Kennoway,  20  June  1844,  vi.  D. 

1166;  BaUantyne  v.  Malcolm,  22  Feb.  1803  ;  Hume,  424 ; 

Sotier  V.  Forsyth^  5  July  1825,  iv.  S  139,  (N.  E.  141) ; 

P^i  supra ;  Fraser,  ii.  52. 

8bct.  in. triennial  prescription  not  applicable  : 

father's  representatives,  if  liable. 

The  triennial  prescription  was  once  held  applicable  to 

I    elaims  of  aliment  for  natural  children,  Forsyth  v.  Simpson, 

I    15  Feb.  1791,  M.  11,081;  BeU's  8vo  Cases,  361;  but  this 

ease  has  not  been  followed  as  a  precedent,  Macdoivall  v. 

Maclurg  and  Another,  19  Feb.  1807,  M.  Apx.  Prescription, 

So.  6 ;  Ftnlayson,  supra ;  Butchart,  v.  Ireland  or  Scott,  28 

June  1839,  i.  D.  1128  ;  Thomson  v.  Westwood,  26  Feb.  1842, 

ir.  D.  833.    We  have  already  seen,  {supra,  p.  772),  that  the 

representatives  of  the  father  are  not,  in  strict  law,  liable  for 

the  aliment  of  his  natural  children ;  neither  is  the  grand- 
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father,  on  the  father's  decease ;  Nicol  v.  Magiatraies,  Het 
and  K.  S.  of  Dundee,  19  June  1832,  x.  S.  670 ;  Dunlop, 
§  34.  It  is  settled  in  England  that  natural  children  ar< 
bound  to  aliment  their  father. 

F.— PROCEDURE  IN  ACTIONS  OP  ALIMENT. 

Actions  of  aliment  have  long  been  privileged,  and  in 
there  are  instances  of  their  being  allowed  to  be  brought 
Court,  in  the  form  of  summary  applications.  The  act  1 
c.  21,  (Th.  Ed.  X.  61),  appoints  the  Court  to  discuss  al 
tions  of  aliment  summarily,  without  abiding  the  coun 
the  roll,  and  prohibits  any  aliment  to  be  given  upon ; 
tion  or  bill,  notwithstanding  there  be  a  depending  pre 
betwixt  the  parties  concerned,  unless  there  be  a  libc 
summons  raised  and  executed  for  that  effect.  Summo 
of  aliment  pass  on  an  inducicB  of  six  days,  and  then  thej 
quire  a  bill ;  but  they  do  not  require  a  bill,  if  tlie  induck 
lengthened  to  twenty-seven  or  sixty  days.  They  must 
executed,  called,  enrolled,  and  printed,  where  appearanc 
made,  in  ordinary  form.  When  called  before  the  Lord 
dinary,  no  discussion  ever  takes  place,  unless  a  defence  oi 
process  has  been  stated,  and  then  the  Lord  Ordinary  i 
decide  on  the  objection,  or  make  great  avizandum  with 
process  to  the  Inner  house,  but  the  Lord  Ordinary  has  no  jo 
diction  to  judge  of  any  other  point  in  the  cause.  The  casein 
be  properly  one  of  aliment  to  entitle  it  to  summary  dispai 
Brown  v.  Hay,  31  May  1836,  xiv.  S.  856.  If  opposition 
intended,  defences  will  of  course  be  lodged  at  the  ui 
time.  The  A.  S.  11  July  1828,  declares,  that  *'  in  acti 
of  aliment,  the  defender  shall  give  in  special  defences  ai 
present :  That  thereafter  the  counsel  shall  be  heard  on 
preliminary  defence,  such  as  the  liability  of  the  defendei 
objection  to  the  jurisdiction  of  the  Court,  on  which 
Court  shall  give  judgment,  or  order  cases,  as  they  shall 
fit ;"  §§  98,  99.     That  ''  if  the  preliminary  defences  b< 
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pcOed,  the  counsel  shall  then  be  heard  as  to  the  amount  of 
Ihe  aliment;  and  if  the   amount   of  the  fortune  of  the 
defender,  and  the  destitute  situation  of  the  pursuer,  be 
admitted,  the  Court  shall  modify  the  aliment ;  but  if  the 
parties  are  not  agreed  on  the  above  facts,  the  Court  shall 
order  condescendences  and  answers  to  be  given  in  and 
itrifled,  and  thereafter  shall  order  such  investigation  into 
the  circumstances  of  the  parties,  by  remit  to  an  accountant, 
or  otherwise,  as  iJiey  shall  see  fit.   The  report  of  the  account- 
ant or  other  proof,  to  be  reported  to  the  Court  for  their 
jadgment  on  the  amount  of  aliment  to  be  awarded,  who  shall 
hear  counsel  thereon  if  the  parties  desire  it,"  §  100.     The 
Court  may  award  interim  aliment  at  any  stage  of  the  pro- 
ceedings when  they  think  proper ;  Ibid.^ 

Now  that  actions  for  aliment  are  competent  before  the 
■teriff  court,  there  seems  no  reason  why  they  should  not 
>ho  be  made  competent  before  the  Lord  Ordinary. 

G— BENEFICIUM  COMPETENTIJi;. 

To  complete  the  view  of  the  mutual  obligations  on  parents 
*nd  children  to  aliment  each  other,  we  may  add  a  few  words 
^  the  beneficium  competentice,  which,  to  a  limited  extent, 
^  been  borrowed  in  more  modem  times,  from  the  Roman 

The  interlocutors  in  the  various  actious  of  aliment,  are  in  similar 
^^noi.  Interim  aliment  may  be  awarded  in  this  form : — *^  The  Lords,  of 
•'*>ent  of  both  parties,  ordain  the  defender  to  pay  to  the  pursuer  the  sum 
^^  of  interim  aliment,  and  that  within  ten  days  from  this  date, 

^  uipersede  advising  the  case  till  ,  and  decern,  and 

*Uovthi8  decreet  to  be  extracted,  without  abiding  the  course  of  the 
BUDiite.book.*' 

The  interlocutor  granting  the  aliment  is  expressed  in  such  terms  as 
tBese : — **  The  Lords  having  advised  this  process,  and  heard  parties*  pro- 
cnntort  thereon — Find  the  pursuer  entitled  to  aliment ;  decerns  the  de- 
fender to  make  payment  to  the  pursuer  fur  her  aliment  the  sum  of  £ 
yearly,  beginning  the  first  payment  at  (forehand),  and  so 

forth  yearly,  until  this  warrant  is  recalled,"  (or  as  the  case  may  be). 
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law.    In  that  law,  all  donors  might  retain  for  their  own  use 
what  was  sufficient  to  protect  them  from  indigence,  but  with 
us  it  is  only  in  the  case  of  a  parent  coming  under  graimtonB 
obligations  to  his  children  or  descendants,  that  there  is  mj 
right  of  retention.    To  this  extent  it  is  evidently  founded  on 
the  principle  ^U4^ra  peHa  quod  mox  ea  restiturus,  and  on  the 
obligation  on  children  to  aliment  their  parents.  Brothers,  in 
our  law,  are  not  bound  to  aliment  each  other ;  and,  there- 
fore, one  brother  cannot  plead  the  bemficium  competenticB 
against  another  brother  or  a  sister.     But  yet  it  is  somewhat 
more  extensive  in  its  application  than  the  obligation  to  ali- 
ment.   Thus,  an  obligation  to  aliment  lies  on  a  child  only, 
where  he  has  something  to  spare  beyond  his  own  subsistence, 
as  no  one  can  be  obliged  to  aliment  another  who  has  not 
more  than  sufficient  to  support  himself;  but  the  beneflciwn 
competenticB  entitles  an  indigent  father  to  retain  against  his 
child,  who  happens  to  be  his  creditor,  even  though  the  con- 
sequence should  be  that  the  child  himself  should  be  re- 
duced to  poverty,  Bontein  v.  Bontein,  21  Feb.  1745,  M. 
2895  and  1390.     An  action  of  aliment  also  does  not  lie 
against  grandchildren,  where  there  are  children  alive  and  able 
to  perform  the  obligation,  but  the  beneficinm  eampetentUB 
may  be  pleaded  in  these  circumstances  against  grandchildren. 
Though  a  father  may,  in  some  situations,  be  bound  to  support 
his  daughter-in-law,  he  cannot  plead  the  beneficium  compe- 
tenticB  against  her,  for  she  has  never  been  found  obliged  to 
support  him,  Hoc^g  v.  Hoggs,  30  Nov.  1749,  Elchies'  Benef. 
Comp.  No.  3,  and  Notes ;  M.  1390 ;  and  in  House  of  Lords, 
27  Mar.  1750,  M.  Sup.  Vol.  App.  p.  55.     In  one  case,  it  ap- 
peared to  be  the  opinion  of  the  Court,  that  it  was  effectual 
not  only  against  the  children  themselves,  but  against  onerous 
assignees  to  their  provisions ;  Anderson  v.  Geddes,  6  Dec. 
1734,  Elchies'  Bensf.  Comp.,  No.  1 ;  but  the  point  was  not 
determined;  and  in  the  case,  Hardies  v.  Hardie,  1  July 
1813,  F.  C,  a  father  who  had  bound  himself  to  pay  each  of 
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his  danghters  £100,  with  interest  from  their  marriage,  was 
foimd  entitled  to  resist  the  demand  for  interest,  on  accoimt 
of  his  indigent  circumstances.  In  a  later  case ;  MFarlane  y. 
Fhdayy  ^c,  8  July  1825,  iv.  S.  168,  (N.  E.  169),  one  who, 
while  in  bad  health,  had  disponed  his  whole  property  to 
trustees  for  his  wife  and  children,  was  found  entitled  to  an 
aliment  equal  to  nearly  the  whole  free  proceeds  of  the  pro- 
perty conveyed.  See  M,  voce  Bene/.  Camp. ;  Ersk,  iiL  3. 89 ; 
Bankt.  i.  9.  8,  and  i.  22.  27. 


CHAPTER  IV. 

OF  ACTIONS  OF  CESSIO  BONORUM. 

SECT.  I. — INTRODUCTION. 

Thb  action  of  Cessio  Bonorum  has  been  known  in  our  law 
from  the  earliest  period  ;  Q^<m.  Attach,  c.  7,  (c.  3.  Th.  Ed. 
^  284) ;  Stat.  GuL  c.  17,  (Froffment.  quosd.  vet.  leg.  et  con- 
wetttA  Scot.  Th.  Ed.  i.  372).  In  our  older  practice,  the 
action  was  of  rare  occurrence,*  but  for  sixty  or  seventy  years 
prior  to  the  passing  of  the  statute  6  and  7  Wm.  IV.  c.  66, 
(13  Aug.  1836),  by  which  the  jurisdiction  of  the  sheriffs  was 
^tended  to  this  process,  and  the  action  itself,  when  brought 
in  tie  Supreme  Court,  put  upon  a  new  footing,  processes  of 
CM«b  bonorum  had  become  extremely  common  in  the  Court 
of  Session. 

By  an  action  of  cessio   bonorum,  an  insolvent   debtor 
i  enabled  to  escape  from  the  penalty  of  imprisonment,  on 
Attking  a  full  and  honest  disclosure  of  his  property,  and  giv- 
ing his  assistance  in  realizing  and  converting  it  into  money 
for  payment  of  his  debts ;  Stair,  iv.  62.  30,  et  seq. 

*  Blr.  Tait  observes, — *•  this  action  has  of  late  (ctrc.  1770)  become  ex- 
tremely frequent ;  it  was  not  so  formerly.  Ex.  gr.  in  Durie*8  office, 
from  Jaoe  1694  to  July  1744,  there  were  only  eight  decreets  of  eessios 
extracted," 
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SECT.    II. — PARTIES    WHO    MAY    APPLY    FOR    CBSSIO— CIVIL 
DEBTOR — FORM  OF  SUMMONS — INSOLVENCY. 

By  §  2  of  the  above  statute  of  Wm.  IV.,  it  is  enacted, 
that  "  if  a  debtor  has  been,  or  shall  be  charged  to  paj  a  civil 
debt,  and  a  warrant  to  imprison  him  has  been  issued,  or  if 
he  be  liable  to  imprisonment,  under  a  decree  of  a  small 
debt  court,  or  be  in  prison  or  imprisoned,  and  afterwards 
liberated  in  respect  in  these  several  cases  of  a  civil  debt,  it 
shall  be  competent  to  such  debtor  to  apply  for  interim  pro- 
tection and  for  decree  of  cessio  bonorum,  in  the  manner 
hereinafter  provided."  "  The  summons  shall  set  forth  the 
particular  description  of  diligence  for  civil  debt  against  the 
pursuer,  on  which  he  founds  his  right  to  claim  the  benefit  of 
the  cessio,  and  when^  produced  in  Court,  shall  be  accom- 
panied by  the  necessary  evidence  of  the  said  diligence  so  set 
forth :  Farther,  the  style  of  summonses  of  cessio  bonorum 
and  the  wills  thereof,  from  and  after  the  said  date,  shall  be 
varied  in  form,  or  to  the  effect  of  the  schedule  hereto 
annexed,  so  as  to  adapt  the  citation  and  ordinary  procedure* 
as  nearly  as  possible,  to  the  provisions  of  the  said  statute ;'' 
Relative  A.  S.,  24  Dec.  1838,  §  l.» 

*  Form  of  Summons  of  Cessio  Bonorum, 
Victoria,  &c. — To  ,  messeng^rs-at-arms,  our  sheriffs 

in  that  part,  conjunctly  and  severally,  specially  constituted,  greeting 

Whereas  it  is  humbly  meant  and  shewn  to  us  by  our  lovite.  A.,  mercbaQt 
in  B.,  pursuer — That  {here  set  forth  specifically  under  which  description  «*/" 
diligence  the  pursuer  claims  the  benefit  of  the  statute  (§  2*),  in  the  ianf€ 


•  (1.)  That  he  has  been  charged  to  pay  a  civil  debt,  and  that  a  warriot  to 
imprison  him  has  been  isnued  (which  averment  it  is  required,  §  3,  sh"!^  ^* 
proved  by  production  of  the  schedule  of  an  **  expired  charge.") 

(2  )  That  he  is  liable  to  imprisonment  under  a  small  debt  decree  (to  p***'^* 
which,  a  certified  copy  of  the  warrant,  from  the  clerk  of  the  small  debt  co**' 
is  required  ) 
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What  is  to  be  deemed  a  civil  debt  in  applications  for 
eessio  may  admit  of  discussion.  It  seems  at  one  time  to  have 


(u  is  directed  to  be  done  in  applications  to  the  sheriffs  of  counties  (§ 

8.)  That  the  porsaer  is  unable  to  pay  his  debts,  and  is  ready  to  surrender 

Mi  whole  means  and  estate  for  behoof  of  his  said  creditors  :  That  his  inabi- 

fitj  to  pay  his  debts  baa  not  been  occasioned  by  fraud,  but  has  arisen 

aeldy  from  mbfortunes  and  losses,  to  be  particularly  specified  in  the  state 

of  his  affairs,  subscribed  by  himself,  and  to  be  produced  in  the  hands  of 

the  clerk  of  court :  That  the  following  is  a  list  of  the  pursuer^s  real  or 

pretended  creditors,  viz.,  the  said  D.  ;t  also  E.,  grocer  in  ;  F., 

•pint  merchant  in  ,  &c.     {Here  give  the  whole  of  the  names  and 

iaipations^  and  places  of  residence^  so  far  as  known  (§  3.)     Therefore, 

iftcr  dne  notice  shall  have  been  published  in  the  Edinburgh  Gazette,  and 

citidoD  given  in  terms  of  law,  or  intimation  by  letters,  as  required  by  the 

ftitate ;  and  upon  the  pursuer  giving  a  satbfactory  state  of  hb  affairs, — 

graotiDg,  if  required  by  the  creditors,  a  disposition  omnium  bonorum, — 

and  making  oath  or  affirmation  in  common  form,  all  in  terms  of  the  act 

of  hrlbment,  the  Lords  of  our  Council  and  Session  ought  and  should 

ordtin  that  the  pursuer,  if  in  Jul,  be  set  at  liberty  from  prbon,  and  ought 

aad  should  prohibit  and  discharge  all  judges,  messengers,  and  officers  of 

hv,  from  putting  any  diligence  in  execution  against  his  person,  and  from 

troobfiDg,  molesting,  and  incarcerating  him,  in  time  coming,  for  payment 

of  anj  debts  now  due  by  him  to  the  persons  above  named  ;  and  farther, 

in  the  event  of  the  creditors  above  named,  or'  any  of  them,  opposing 

die  present  process,  the  defenders   so  opposing  ought  and  should  be 

decerned  and  ordained,  by  decree  of  our  said  Lords,  to  make  payment 

to  the  pursuer  of  the  sum  of  £  sterling,  or  of  such  sum,  more 

<if  lets,  as  our  said  Lords  shall  modify  as  the  expenses  of  the  process  to 

.  feOow  hereon,  all  conform  to  the  statute,  and  laws  and  practice  of  Scot- 

^I'Qsed  ancLobserved  in  the  like  cases,  as  is  alleged. — Our  will  is  here- 

^md  we  charge  you,  that  on  sight  hereof  ye  pass,  and  within  ten  days 

"ixt  after  the  date  of  publication  in  the  Gazette,  as  aforesaid,  lawfully 

Himmon,  warn,  and  charge  the  said  persons  above  named,  personally,  or 

(^)  Thttheis  in  prison  for  a  civil  debt  (to  be  proved  by  certificate  of 
Jtflor.) 

K)  That  he  was  in  prison  for  a  civil  debt,  but  has  been  liberated  (aluo  to 
*^ tttaliliihed  by  production  of  the  jaiIor*8  certificate.) 

t  Supposed  to  be  the  raiser  of  the  diligence. 


798  OF  ACTIONS  OF  CE8S10  BONORUM.  [V.  4.  2. 

been  maintained,  that  if  the  debt  arose  ex  delicto^  the  eessio 
could  not  be  obtained.    Bnt  this  was  an  erroneous  opinion ; 
and,  indeed,  the  old  case  o{  Malloch,  Petr.,  19  Nov.  1751, 
M.  11,774,  which  was  generally  quoted  as- supporting  such 
a  doctrine,  was,  in  some  measure,  an  authority  to  the  con- 
trary. A  person  who  had  committed  a  murder  was  pardoned 
by  the  crown,  after  he  had  been  convicted ;  bat  the  court 
refused  to  admit  the  pardon,  till  caution  should  be  found  to 
pay  the  widow  of  the  murdered  man,  an  assythment  of  £100, 
a  sum  which  had  been  fixed,  without  reference  to  his  actual 
means.   He  was  unable  to  find  caution,  and  pursued  a  cessio. 
In  these  circumstances,  it  was  refused ;  but  the  Court  seem  to 
havebeen  of  opinion,  thatif  the  widow  had  obtained  decree  for 
damages  in  an  action  against  the  pursuer,  a  different  decision 
would  probably  have  been  pronounced.     One  who  is  incar- 
cerated for  payment  of  a  penalty  to  a  private  party,  is  entitled 
to  the  cessio,  Small  v.  Clerk,  18  Feb.  1764,  M.  11,782 ;  for 
such  penalties  are  held  to  be  of  the  nature  of  liquidated 
damages ;  Murray  v.  His  Crers,,  11  July  1811,  F.  C. ;  and 
a  man  who  was  imprisoned  for  payment  of  a  sum  of  damages 

at  their  respective  dwelling  places,  or  if  furth  of  Scotland,  at  the  office  of 
the  keeper  of  the  record  of  edictal  citations ;  that  in  case  they,  or  any  of 
them,  shall  be  so  advised,  they  may  compear  before  the  Lords  of  our 
Council  and  Session  at  Edinburgh,  or  where  they  may  happen  to  be  for 
the  time,  on  the  thirtieth  day  next  after  the  date  of  publication  of  the 
said  Gazette  notice,  with  continuation  of  days,  to  answer  at  the  instance 
of  the  pursuer,  in  the  matter  libelled  ;  with  power,  however,  to  the  par. 
saer,  if  so  advised,  in  place  of  the  citation  hereby  authorised,  to  send 
letters  through  the  post  office  to  each  or  any  of  them,  as  above  specified, 
containing  a  copy  of  the  said  Gazette  notice,  as  authorised  by  Act  of  Par- 
liament ;  that  is  to  say,  the  said  defenders  to  hear  and  see  the  premises 
verified  and  proved,  and  decree  and  sentence  pronounced  by  the  said 
Lords,  conform  to  the  conclusions  above  written ;  or  else  to  allege  a  rea- 
sonable cause  on  the  contrary,  with  certification,  as  eflTeirs. According 

to  Justice,  &c. 
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for Beduction,  Macdawalv.  Moliere,  6  Mar.  1791,  M.  11,793, 
Offer  damages  for  defamation,  has  been  likewise  granted 
the  benefit  of  this  process ;  Douglas  v.  Her  Crers.,  15  Jan. 
1794,  M.  11,796.    But  if  the  fine  be  payable  to  the  pro- 
eoiator-fiscal  in  modum  pcsnce,   such  imprisonment  is  no 
ground  for  a  oessio ;  for  the  law  says,  Qui  non  potest  in  aere^ 
buUinpelle,  Bankt.  iv.  40.  3;  Law  v.  Dewar  and  Sprott, 
12  Dec.  1795,  M.  11,798.    A  farm  servant  having  committed 
a  severe  personal  assault  upon  a  fellow  servant,  for  which  he 
was  punished  with  imprisonment  in  the  criminal  court,  and 
nbjected  in  damages  in  the  civil  court,  and  for  the  civil 
debt  underwent  an  imprisonment  of  upwards  of  six  months 
in  addition  to  the  penal  imprisonment — he  was  found  entitled 
to  the  benefit  of  cessio,  only  on  condition  of  obliging  him- 
self to  pay  his  fellow  servant  2s.  per  week  out  of  his  wages, 
which  amounted  to  58.  per  week,  besides  bed  and  board, — 
the  obligation  being  limited  to  such  period  as  he  himself 
•hould  be  in  receipt  of  such  wages ;  Kerr  v.  Anderson,  16 
May  1837,  XV.  S.  928. 

Another  sort  of  imprisonment,  which  does  not  give  a  title 
to  pursue  a  cessio,  is  that  proceeding  on  a  warrant  de  medi- 
^^f^ione  JugcB ;  for  imprisonment  on  such  a  warrant  is  rather 
of  a  criminal  than  civil  nature,  although  such  debtors  are 
often  totally  unable  to  comply  with  the  only  course  by  which 
thej  can  obtain  their  liberation,  that  of  finding  caution  de 
ptdido  sisti,  Armstrong  v.  His  Creditors,  2  Aug.  1776,  v.  Sup. 
410,  and  other  cases  there ;  McLaren,  v.  Orr,  8  July  1820, 
F*  C,  but  where  one  has  been  detained  on  a  caption,  the  mere 
ciFComstance  that  there  is  also  a  warrant  de  meditationefugce 
igsinst  him  will  not  bar  his  action,  M' Arthur  v.  His  Crers,, 
Hng.  1776,  V.  Sup.  410 ;  Kennedy  v.  His  Orers.,  17  Dec. 
1824,  iii.  8.  409,  (N.  E.  287).  Debtors  who  are  under  an 
obligation  ad  factum  prestandum,  which  is  within  their 
power,  are  neither  entitled  to  the  benefit  of  the  sanctuary 
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nor  of  the  act  of  grace,  Turner  v.  Ross^  2  Dec.  1709,  M 
11,802,  and  still  less  to  the  cesHo,  A  person  incarcerates 
at  the  same  time  on  a  criminal  warrant  cannot  porsue  a  c^ 
sio ;  Thomson  v.  His  Crera.,  9  July  1822,  i.  S.  593.  And  i 
has  even  been  found,  that  one  who,  having  been  confined  oi 
a  meditationefugcB  warrant,  broke  jail,  could  not  pursue  i 
cessio  when  opposed  by  the  magistrates,  who  had  incurrec 
an  expense  of  £200  in  again  apprehending  him  ;  Isbister  v 
Mags,  of  Kirkwall,  17  Dec.  1808,  F.  C. 

Another  circumstance  which  must  concur  with  the  othei 
requisites  which  have  already  been  pointed  out,  is,  thai 
the  debtor  be  insolvent;  for  he  has  no  right  to  devolve 
upon  his  creditors  the  business  of  clearing  up  his  affairs.  The 
statute,  §  18,  declares,  that  the  ''  debtor  shall  be  required  t€ 
prove  his  insolvency,  (if  the  same  shall  be  denied),  as  by  law 
presently  established."  It  is  to  be  remembered,  that  a 
man  is  to  be  held  insolvent,  where  he  is  unable  to  fulfil,  at 
the  proper  time,  the  obligations  he  has  undertaken  ;  and  it 
does  not  follow  that  he  is  not  insolvent,  because  his  afiGeurs 
may  ultimately  come  round,  and  leave  him  a  surplus ;  ii.  Bell, 
Com.  588, 162.  He  must  be  held  as  insolvent,  if  his  funds, 
however  great,  be  in  such  a  situation  that  he  cannot  com- 
mand them,  or  raise  money  upon  them,  to  pay  his  debts 
as  they  become  due ;  so  that  his  creditors  have  been  forced 
to  resort  to  diligence  ;  and  the  debtor  has  been  unable  to 
prevent  them,  though  anxious  to  do  what  he  could  for  their 
payment.  It  is  impossible  to  lay  down  any  specific  rules 
as  to  a  matter  of  this  kind ;  and  it  is  very  rare  in  practice, 
that  any  doubt  can  be  entertained  of  the  pursuer's  insol- 
vency ;  but  the  cases  of  Sharp  v.  Thirner,  ^c,  4  Feb.  1775. 
M.  11,785;  and  Campbell  v.  Gordon,  19  Feb.  1825,  iii.  S.  557. 
(N.  E.  384),  may  be  consulted ;  see  also  More,  ccccxxxv., 
and  Bell  on  Rec.  Stat.  105. 

A  minor  may  pursue  an  action  of  cesrio,  Gray  v.  Purves, 
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20  Dec.  1816,  Hume,  411.    Two  parties,  partners,  as  travel- 
fiog  merchants,  were  not  allowed  to  sue  a  cessio  in  one 
mmrnons,  Nelson  and  Caithness,  21  July  1770 ;  Tait's  MS. 
"  Piroces   of  Cessio   Bonorum.'*     A  foreigner  residing  in 
tkiB  ooiintiy  may  sue  a  cessio,  although  his  debts  have  been 
piiiieipally  contracted  abroad,  and  many  of  his  creditors  rc- 
ade  there,  Mercer  v.    Tasiker,  29  May  1804,  F.  C. ;  and 
H  Prisoner,  Apx.  No.  2.     In  Gaziot  v.  His  Crers,,  10  Mar. 
1812,  Hume,  118,  a  Spaniard  domiciled  in  Scotland  as  a 
ieicher  of  languages,  whose  debts  were  contracted  in  Scot- 
Imd,  was  held  entitled  to  a  cessio,  and  it  is  observed  by  the 
reporter,  that  though  his  debts  had  been  contracted  abroad, 
it  would  have  made  no  diflFerence.     The  statutory  jurisdic- 
tion conferred  upon  sheriflfs  in  cases  of  cessio  bonorum,  was 
Wd  to  extend  to  foreign  creditors,  Kennedy  v.  Kerr^  10 
Mir.  1838,  xvi.  S.  990 ;  BeU  on  Rec.  Stat.  28,   104.     In 
Jfewodb  V.  Laidlaw,  16  Dec.  1841,  iv.  D.  268,  it  was  held 
ftrtaparty  domiciled  out  of  Scotland,  who  had  been  libo- 
'•tedfrom  a  jail  in  which  he  had  been  imprisoned,  was 
wftled  to  insist  in  an  action  of  cessio,  though  neither  with- 
in Scotland,  nor  had  he  sisted  a  mandatory;  and  a  remit 
^  made  to  the  sheriff  of  the  county  in  which  he  had  been 
inpriaoned,  to  take  his  examination.    See  Bell  on  Uec.  Stat. 
117. 

SECT.  III. — PROCEDURE. 

'*  Where  a  summons  of  cessio  bonorum  is  raised  before  the 
Court  of  Session,  the  debtor  shall  publish  a  notice  in  the 
Edinburgh  Gazette,  intimating  that  the  said  summons  has 
iecn  raised,  specifying  in  which  division  of  the  Court  it 
it  to  be  enrolled,  and  requiring  all  his  creditors  to  appear 
irithin  thirty  days  from  the  date  of  the  said  gazette  notice ; 
and  he  shall  also  send  letters  through  the  post  office  (pay- 
ing the  postage  thereof)  to  each  of  the  creditors  specified 

io  the  summons  to  the  same  effect,  or,  in  his  option,  cite 

3  F 
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them  in  terms  of  law  ;  and  on  or  before  the  sixth  kwful  daj 
prior  to  the  expiration  of  the  said  thirty  days,  he  shall 
lodge,  to  be  patent  to  all  concerned,  a  state  of  his  affairs 
subscribed  by  himself,  and  all  his  books,  papers,  and  docu- 
ments relating  to  his  affairs,  in  the  hands  of  the  clerk  to  the 
process,  together  with  a  copy  of  the  said  Gazette ;  and  if  the 
letters  have  been  sent  through  the  post  oflSce,  he  shall  pro- 
duce a  certificate  subscribed  by  his  agent,  or  by  a  messenger 
or  sheriff-officer  and  a  witness,  stating  the  date  and  the 
place  where  the  letters  were  put  into  the  post  office,  that 
the  postage  was  paid,  and  that  they  were  severally  address- 
ed as  specified  in  the  summons,  or  an  execution  subscribed 
by  a  messenger  and  one  witness  of  citation  of  the  creditors, 
to  whom  such  letters  have  not  been  so  sent,"  Statute,  §  11. 
The  letters  shall  be  despatched  through  the  post  (with  the 
postage  paid),  not  later  than  five  days  after  the  day  of  pub- 
lication in  the  Gazette,  A.  S.  §  2. 

"  When  pursuers  of  processes  of  cessio  in  this  Court  avail 
themselves  of  the  option  given  by  sections  4  and  II  of  the 
statute,  to  cite  any  of  the  creditors  in  terms  of  law,  the  cita- 
tion shall  be  given  not  later  than  ten  days  next  after  the 
date  of  the  publication  in  the  Gazette ;  and  the  defenders 
shall  bo  cited  to  a  diet  of  compearance  at  least  thirty  dsys 
subsequent  to  the  date  of  publication  in  the  Gazette.  In  aD 
processes  of  cessio,  whether  the  defenders  or  any  of  them 
shall  be  called  on  by  letter  despatched  as  aforesaid,  or  bj 
citation  in  terms  of  law,  the  summonses  shall  not  be  enrolled, 
nor  shall  any  procedure  take  place  therein,  until  thirty  daj* 
after  the  date  of  publication  in  the  Gazette,  without  preju- 
dice to  the  pursuer  lodging  in  the  hands  of  the  Court  the 
documents  specified  in  the  said  clauses  six  days  prior  to  the 
expiration  of  the  day  of  compearance  competent  under  the 
statute.  When  a  pursuer  shall  fail  to  enrol  his  summons  for 
fifteen  days  next  after  the  day  of  compearance,  it  shall  be 
competent  to  any  creditor  to  put  up  protestation  against  the 
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porsaer  in  the  minute-book  kept  in  the  office  of  either  of 
the  principal  clerks  of  that  Division  to  which  the  pursuer 
ihall  have  fixed  his  cause,  for  not  enrolling  and  insisting  in 
his  action ;  and  the  like  procedure  shall  thereupon  take 
plice  as  in  the  case  of  an  ordinary  protestation  in  the  Outar 
bouse,"  A.  S.  §§  3,  4,  5. 

"  On  expiration  of  the  thirty  days  (mentioned  in  the  for- 
mer section  of  the  act  supra),  the  process  shall  forthwith  bo 
enrolled  in  the  rolls  of  the  division  of  the  Inner  house,  spe- 
cified in  the  said  notice,  without  the  necessity  of  being 
eilled  or  enrolled  in  the  Outer  house ;  and  it  shall  be  com- 
petent to  the  Inner  house  to  remit  to  the  sheriff  of  the 
coonty  in  which  the  debtor's  domicile  is,  to  take  his  exami- 
tttioa  in  presence  of  his  creditors,  and  for  that  purpose,  on 
ft  d&y  appointed  the  debtor  shall  appear  in  presence  of  the 
ikeriff,  who  shall  have  power  to  put  him  on  oath  or  affirma- 
tion (as  the  case  may  be),  and  the  debtor  shall  be  bound  to 
imwer  all  pertinent  questions  put  to  him,  under  certification 
ftit  if,  without  lawful  cause,  he  refuse  to  be  put  on  oath  or 
tfirmation,  or  to  answer  any  such  question,  or  to  subscribe 
b  examination,  decree  of  cessio  shall  be  refused  in  hoc 
Mu;  and  the  sheriflf  shall  thereupon  report  to  the  said  In- 
»€r  house,  who  may  either  grant  decree  or  refuse  the  same 
iAoc  statu^  or  grant  it  subject  to  a  declaration  that  it  shall 
fiot  be  extractable  or  available  as  a  protection  to  the  debtor 
(irsach  time  as  shall  appear  proper,  or  issue  such  other 
ttderg  as  may  be  necessary  for  the  due  administration  of 
Wice,"  Stat.  §  12.  The  oath  of  the  debtor  is  not  an  oath 
Preference,  and  would  not  therefore  be  conclusive.  Bell 
OABec  Stat.  109. 

Under  the  analagous  provision  in  §  4  of  the  statute  fixing 

4e  vndueiiB  in  sheriff  court  cessios  also  at  thirty  days,  it  was 

ield  incompetent  for  the  sheriff,  before  expiry  of  the  thirty 

days,  to  grant  a  petition  for  liberation  and  interim  protec- 

titm,  (ii0Yi,  809) ;  Trainer  v.  Brown,  16  June  1838,  xv. 
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S  1140 ;  and  this  is  the  rule  now  fixed  in  cessios  in  the  Si 
preme  Court;  Hamilton,  Petitioner^  3  Doc.  1836,  xv.  J 
190 ;  Hamilton,  Petitioner,  16  Feb.  1837,  xv.  S.  670 ;  Lei 
Petitioner,  16  Dec.  1837.  xvi.  8.  251 ;  Bell  on  Rec.  Sta 
28,  107,  119;  Burton,  p.  640,  647. 

In  Taybr  v.  His  Creditors,  7  March  1837,  xv.  S.  75t 
the  Court,  on  remitting  to  the  sheriff  in  terms  of  this  8e< 
tion  of  the  act,  granted  warrant,  notwithstanding  the  incai 
cerator's  opposition  for  liberating  the  pursuer  on  his  findin 
caution  judicio  sisti  to  the  amount  of  £200,  the  debt  of  th 
incarcerating  creditor  being  £250,  (See  Jones,  infra,  j 
811.) 

The  farther  procedure  in  the  process  is  regulated  b 
the  following  enactments  of  the  A.  S.  : — "  On  the  fin 
Tuesday  or  Friday  next  after  the  expiration  of  the  die 
of  compearance,  the  summons  may  be  enrolled  in  the  singi 
bill  roll  of  the  Division  of  the  Court  to  which  the  camt 
belongs  (the  name  and  designation  of  the  pursuer  beini 
written  in  the  said  roll  at  full  length) ;  and  on  being  moved 
it  shall  be  ordered  to  the  summar  roll  to  be  heard  viva  voce, 
on  the  earliest  day  convenient  for  the  Court,  and  for  the  doe 
preparation  of  parties.  When  the  cause  is  called  in  the 
summar  roll,  the  pursuer's  counsel,  if  there  be  no  preli- 
minary objections  to  the  action,  shall  state  the  circumstances 
in  common  form ;  and  if  appearance  shall  be  made  for  the 
creditors,  tlie  counsel  for  the  parties  shall  be  heard ;  and 
the  Court  shall  pronounce  such  judgment  or  order  as  aball 
appear  to  them  just.  When  an  objection  is  made,  that  iH 
the  creditors  have  not  been  called,  the  objector  shall  at  the 
latest,  when  the  cause  is  firt^t  called  in  the  summar  roll,  give 
in  a  list  signed  by  himself,  his  counsel,  or  agent,  specifying 
the  names  and  designations  and  residences  of  the  creditors, 
so  far  as  known,  alleged  to  be  omitted :  and  the  pursuer 
chilli  be  authorized  to  call  the  persons  named  in  the  saitl 
list  by  citation  ujion  the  summons,  in  virtue  of  a  special  in 
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terlocutor  to  the  effect,  to  appear  in  the  course  of  six  days 
after  citation,  if  within  Scotland, — or  otherwise,  to  call  the 
wid  creditors,  whether  in  Scotland  or  forth  thereof,  by  letter 
(post-paid)  to  compear  within  fifteen  days  after  the  despatch 
of  the  letter :  and  if  it  shall  afterwards  appear  that  those 
persons,  or  any  of  them,  were  not  creditors,  the  objector 
shall  be  found  liable  in  the  expenses  occasioned  by  his  ob- 
jection;  (see  Renny  v.  His    Crera.,   11  Mar.   1837,  xv.  S. 
852).   When  the  process  has  been  raised  by  a  bankrupt  under 
sequestration  and  not  discharged,  it  shall  be  necessary,  as 
heretofore,  to   produce  in  process  a  certificate  under  the 
hands  of  the  trustee  or  majority  of  the  commissioners,  stating 
whether  the  bankrupt  has  attended  the  diets  fixed  for  his 
examination,  and  setting  forth  how  far  he  has,  in  their  opinion, 
or  to  the  best  of  their  knowledge  and  belief,  made  a  full  and 
fiur  surrender  of  his  means  and  estate,  and  has  in  other  re- 
spects duly  complied  with  the  requisites  of  the  Bankrupt  Act ; 
wserring  the  eflFect  of  such  certificate  to  be  considered  by  the 
Court,"  A.  S.  §§  6.  7. 8. 9.   When  any  dispute  arises  as  to  the 
con'ectness  of  the  trustee's  statements,  the  Court  will  remit 
to  au  accountant  to  inquire  into  the  matter ;  Forman  v.  His 
Crer«.,8  Julyl824,  iii.S.233,  (N.  E.163);  but  where  the  debts 
We  all  been  contracted  after  the  date  of  the  sequestration,  as 
the  trustee  has  no  cognizance  of  them,  no  certificate  is  neces- 
ttry,  at  least  in  the  case  of  a  second  cessio  after  a  sequestra- 
tion; Rankine  v.  McLaren,  4'<».,25Nov.  1823,  ii.  S.  519,  (N. 
E.  456).     In  one  case,  the  benefit  of  cesaio  was  refused  to 
Ml  English  debtor  against  whom  a  commission  of  bankrupt 
fcad  been  issued  in  England,  the  proceedings  in  which  had 
Oct  terminated  ;  Duncan  v.  Sime,  9  June  1821,  i.  S.  61,  (N. 
£62). 

In  Stewart  v.  Lunisden,  2  July  1829,  vii.  S.  820,  it  was 
Aeld,  that  calling  the  mandatory  of  the  incarcerating  credi- 
tors was  not  enough,  as  his  principal  ought  also  to  have  been 
cited ;  see  also  Cross  v.  His  Creditors,  27  Feb.  1830,  viii.  S. 
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GU.  Ill  Fadheuille  v.  His  Crers.,  1  Feb.  1834,  xii.  S.  382, 
it  was  observed,  that  where  a  foreigner  and  his  mandatory 
recover  a  decree  agadnst  a  party  in  this  country,  and  the 
party  afterwards  raises  a  process  of  cessio,  it  is  not  enough 
to  call  the  foreigner  edictally,  but  his  mandatory  should 
also  be  called.  Where  the  pursuer  is  indebted  to  the  crown, 
the  officers  of  state  should  be  called ;  Allan  y.  His  Crers^ 
3  Feb.  1827,  v.  S.  291,  (N.  E.  270).  It  was  not  held  a 
ground  for  delaying  the  process,  that  one  of  the  crediton, 
not  the  incarcerating  creditor,  had  died  since  the  summons 
was  executed ;  Adair  v.  His  Crers,,  19  June  1830,  viii.  S. 
956. 

SECT.  IV. — J'ROCBDURE  WHEN  COURT  NOT  SITTING. 

*'  If  the  Court  of  Sez^sion  be  not  sitting  at  the  time  when 
the  said  report  {supra,  p.  803)  has  been  made  by  the  sheriff, 
the  cause  may  be  enrolled  in  a  roll  to  be  kept  for  that  pur- 
pose in  the  Bill  chamber,  and  the  Lord  Ordinary  on  the 
Bills  shall,  on  a  day  to  be  specified  in  that  roll,  hear  parties 
viya  voce,  and  pronounce  judgment;  and  if  the  Court  oF 
Session  be  sitting  when  the  report  of  the  said  examination, 
is  made,  but  the  proceedings  cannot  be  brought  to  a  termi— 
nation  before  the  expiration  of  the  session,  or  before  the 
commencement  of  the  Christmas  recess,  the  Inner  houso 
may  remit  the  cause  to  the  said  Lord  Ordinary,  to  proceed 
thcreiii  during  vacation  or  the  Christmas  rece^ss,  in  the  same 
way  as  if  the  cause  had  been  enrolled  in  the  Bill  Chamber  in 
manner  above  provided  ;  and  if  the  proceedings  have  in  aay 
case  not  been  brought  to  a  termination  before  the  Lord 
Ordinary  on  the  bills,  at  the  commencement  of  the  ensuing 
session,  the  cause  shall  bo  enrolled  before  the  Inner  house- 
which  may  give  judgment  therein  as  if  it  had  been  enrolled- 
or  had  continued  without  interruption  before  the  Innc^ 
house;  and  for  the  purposes  of  this  act  the  Lord  Ordinary 
on   the  bills  shall  possess,   during    the   vacation   and  the 
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Christmas  recess,  the  powers  competent  to  the  Inner  house 
during  session ;  but  his  judgment  shall  be  subject  (o  re- 
Tiew  in  manner  hereinafter  mentioned.      It  shall  be  com- 
petent for  any  person   aggrieved   by  any  judgment   pro- 
nounced by  the  Lord.  Ordinary  on  the  bills  to  bring  the 
ame  under  the  review  of  the  Inner  house  by  a  reclaiming 
note,  provided  the  note  be  lodged  within  ten  days  after  the 
date  of  the  judgment,  and  duly  intimated  to  the  agent  of 
the  respondent,  and  the  Inner  house  shall  proceed  with  all 
dispatch  to  hear  parties  viva  voce  thereon,  and  may  give 
judgment  as  aforesaid,  or  issue  such  other  orders  as  may  be 
necessary  for  the  purposes  of  justice,"  Stat.  §§  13,  14.     In 
Forsyth  v.  Bis  Crers.,  16  May  1837,  xv.  S.  927,  some  doubts 
were  entertained,  whether  it  is  competent  for  the  Lord  Or- 
dinary on  the  bills,  to  hear  the  cause  on  the  merits  and  give 
decree,  where  the  statutory  inducice  expire  during  vacation. 
See  next  Sect.     *'  It  seems  doubtful  whether,  in  the  ordi- 
ury  case,  where  no  remit  has  been  made  to  the  sheriff,  the 
Court  can  remit  to  the  Lord  Ordinary  on  the  Bills  during 
vacation."     Bell  on  Rec.  Stat.  118. 

SECT.  v. — PROCEDURE  IN  CASES  ORIGINATING  IN  SHERIFF 
COURT. 

It  shall  be  lawful  ''  for  any  person  aggrieved  to  bring  the 
judgments  (of  the  sheriffs)  under  the  review  of  the  Court  of 
Seidon,  by  lodging  with  any  one  of  the  clerks  of  that  division 
of  the  Court,  under  whose  review  he  wishes  to  bring  the 
cinse,  a  reclaiming  note,  having  such  division  marked  there- 
on, reciting  the  judgment  or  judgments  complained  of: 
ProTided  always,  that  the  said  note  shall  be  lodged  within 
to  days  from  the  date  of  the  judgment,  or  the  last  of  the 
jodgments  complained  of,  unless  the  judgment  be  pro- 
Jtounced  by  the  Sheriff  of  Orkney,  in  which  case  the  reclaim- 
ing note  shall  bo  lodged  within  twenty  days  from  the  date 
of  the  judgment,  or  the  last  of  the  judgments  as  aforesaid  ; 
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and  a  copy  of  tlic  said  note  Bhall  in  all  cases  be  delivered 
within  the  said  respective  periods  to  the  respondent  or  his 
known  agent,  which  shall  be  held  to  be  due  service,  and  a 
copy  thereof,  certified  by  the  said  clerk  of  Session,  shall 
be  a  sufficient  warrant  to  the  sheriff  clerk  to  transmit 
to  the  said  clerk  the  proceedings  in  the  process."  Stat  §  8. 
In  Summers  v.  Stnith,  29  Jan.  1839,  i.  D.  438,  a  reclaiming 
note  beyond  the  ten  days  was  refused.  Mr.  Bell  has  said, 
Rec.  Stat.  Ill,  that  it  is  not  necessary  that  "the  note  be 
either  printed  or  boxed,"  but  the  note  and  documents  found- 
ed on  are  generally  printed,  see  Taylor  v.  Bis  Crers,,  17 
June  1837,  xv.  S.  1157  ;  Fainnan  v.  His  Crers.,  5  Dec.  1840, 
iii.  D.  192,  and  infra^  this  section. 

If  the  Court  of  Session  be  sitting,  the  reclaiming  note 
shall  be  enrolled  as  soon  as  conveniently  can  be,  and  the 
Court  shall  pronounce  judgment,  or  remit  the  cause  to  the 
sheriff  with  such  instructions  as  to  them  shall  seem  fit,  or  to 
the  Lord  Ordinary  on  the  Bills  during  vacation,  or  during  the 
Christmas  recess,  §  9.  "  If  the  Court  of  Session  be  not  sitting 
when  the  reclaiming  note  has  been  lodged,  the  cause  shall, 
as  soon  as  thereafter  may  be  convenient,  be  transmitted  to 
the  Bill  chamber  clerk,  and  enrolled  in  a  roll  to  be  kept  for 
that  purpose  in  the  Bill  chamber ;  and  the  Lord  Ordinary 
on  the  Bills  shall,  on  a  day  to  be  specified  in  that  roll,  hear 
parties  vivd  voce,  and  pronounce  judgment  as  herein-before 
provided  ;  and  for  the  purposes  of  this  act,  he  shall  possess 
during  the  vacation  and  the  Christmas  recess  the  powers 
competent  to  the  Inner  house  during  Session,  but  his  judg- 
ment shall  be  subject  to  review  in  manner  herein-after 
mentioned ;  and  if  the  proceedings  have  not  been  brought 
to  a  termination  before  the  Lord  Ordinary  on  the  Bills,  at  the 
commencement  of  the  ensuing  session,  the  cause  shall  be  re- 
transmitted and  enrolled  before  the  Inner  house,  which  may 
give  judgment  therein,  as  if  it  had  been  enrolled  or  had  con- 
tinued without  interruption  before  the  Inner  house,  §  10. 
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With  reference  to  these  regulations,  the  A.  S.  provides, 
••  when  the  judgment  of  the  sheriff  is  brought  under  review 
of  the  Court  of  Session,  in  terms  of  the  8th  section  of  the 
statute,  the  delivery  of  a  copy  of  the  reclaiming  note,  as 
therein  provided,  shall  be  attested  by  the  execution  of  a 
macer,  messenger-at-arms,  or  sheriflf-officer,  and  one  wit- 
ness ;  and  the  clerks  of  court  arc  hereby  prohibited  from 
receiving  the  reclaiming  note  unless  accompanied  by  such 
execution :  And  on  the  next  lawful  day  after  lodging  the 
note,  if  the  Court  shall  be  sitting,  copies  thereof  shall  be 
boxed  to  the  whole  judges,  and  on  being  moved  in  the  single 
bill  roll,  the  reclaiming  note  shall  be  ordered  to  the  summar 
roll,  for  such  day  as  will  in  the  meantime  afford  sufficient 
opportunity  for  transmission  of  the  inferior  court  process 
(if  the  same  shall  not  have  been  already  lodged)  to  the 
clerks  of  Court  before  the  advising.  Copies  of  reclaim- 
ing notes  from  inferior  courts,  lodged  during  vacation  or 
recess,  and  not  finally  disposed  of  by  the  Lord  Ordinary 
on  the  Bills  at  the  commencement  of  the  ensuing  session, 
shall  be  boxed  to  the  judges  on  the  meeting  of  the 
Court,  along  with  the  Appendix,  (if  any),  and  copies  of 
■och  interlocutors  as  may  have  been  pronounced  by  the 
Lord  Ordinary  ;"  §§  13.  14.  Where  the  reclaiming  note  had 
come  before  the  Lord  Ordinary  on  the  Bills  during  the  re- 
ccf«,  and  had  not  been  disposed  of  by  him  before  the  com- 
naencemcnt  of  the  session,  and  was  not  boxed  for  a  fortnight 
after  the  sitting  of  the  Court,  the  objection  that  it  was  too 
late  under  the  14  §  of  the  A.  S.,  was  repelled ;  Galloway  v. 
Serivtn,  28  Jan.  1845,  vii.  D.  355. 

SECT.  VI. — INTERIM  PROTECTION  AND  LIBERATION — 
CONVEYANCE  TO  CREDITORS. 

"  If  the  debtor  be  in  prison,  it  shall  be  competent  for  the 
Inner  house  during  session,  and  for  the*  Lord  Ordinary  on 
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the  BillB  during  the  vacation  or  the  Chri^mas  receas,  whe- 
ther the  case  has  been  originally  instituted  in  the  Court  of 
Session  or  before  the  sheriff,  (provided  that  it  be  under  re- 
view of  the  said  court),  and  for  the  sheriff,  where  the  peti- 
tion has  been  presented  to,  and  is  depending  before  him, 
on  production  of  a  copy  of  the  said  Gazette  containing  the 
notice  aforesaid,  and  of  the  certificate  of  transmission  of 
the  letters  or  execution  of  citation,  to  gf  ant  warrant  to  libe- 
rate the  debtor,  and  if  the  debtor  is  not  in  prison,  to  grant 
warrant  for  his  personal  protection  against  the  execution  of 
diligence,  for  such  space  of  time  as  shall  be  proper ;  pro- 
vided that  before  any  such  warrant  be  issued,  the  debtor 
shall  lodge  with  the  clerk  of  Court  a  bond  with  a  sufficient 
cautioner,  binding  themselves  that  he  shall  attend  all  diets 
of  Court  whenever  required,  under  such  penalty  as  may  be 
reasonable,  and  which,  if  forfeited,  shall  be  divided  among 
the  creditors ;  and  it  shall  be  competent  for  the  Inner  house^ 
or  the  said  Lord  Ordinary,  or  the  sheriff  respectively,  in  aU 
cases  to  grant  warrant  to  bring  the  debtor  before  them  foi 
examination,  and  also  to  carry  him  back  to  prison ;  and  suci 
warrant,  as  well  as  the  warrant  of  liberation  and  tho  warrar 
of  personal  protection,  shall  be  good  and  lawful  warrants 
all  parts  of  Scotland,  to  the  effect  therein  specified ;  and 
shall  not  be  competent,  where  the  warrant  of  liberation 
protection  is  granted  by  tho  Lord  Ordinary  on  the  Bills, 
the  sheriff,   to  suspend  the  effect  thereof,  by  lodging  a 
claiming  note  or  petition  complaining  of  the  same  :  Provii 
nevertheless,  that   a  reclaiming   note   or  petition   maj 
lodged  a^j  hereinbefore  provided,  and  it  shall  be  comp< 
to  the  Inner  house  or  the  sheriff,  (as  the  case  may  be 
hearing  parties,    to   recall   the   warrant  of  liberation 
protection ;"  Statute,  §  16.     With  reference  to  this 
nient,  the   A.  S.  §  10,   orders,  that   **  where    the   p 
of  a  process  of  cessio  shall  apply  for  interim  liberatio 
prison,  and  protection  from  diligence  under  tho   If 
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tion  of  said  act,  he  shall  present  a  written  petition  for 
that  purpose,  setting  forth  the  amount  of  the  caution  that 
he  is  willing  to  find,  and  the  name  of  his  cautioner;  a' 
copy  of  which  petition  shall  be  served  upon  the  agent  or 
agents  for  the  opposing  creditors  forty-eight  hours  at  least 
before  being  moved  in  Court,  or  heard  before  the  Lord 
Ordinary ;  and  the  Court  or  Lord  Ordinary  shall  thereafter, 
on  hearing  parties,  do  therein  as  may  seem  just ;  the  defen- 
der always  finding  caution  to  the  satisfaction  of  the  clerk  or 
of  the  judge,  to  such  amount  as  may  be  fixed  before  libe- 
ration." See  as  to  liberation  and  protection  before  expiry 
of  the  statutory  inducice^  supra,  p.  804.  In  an  application 
by  the  pursuer  of  a  ceaaio  for  liberation  on  finding  caution 
to  attend  all  diets  of  the  Court,  it  was  observed,  that  the 
amount  of  the  incarcerating  creditor's  debt  afforded  no  cri- 
terion for  determining  on  the  amount  of  caution  which  it 
was  reasonable  to  require;  Jones  v.  His  Ci-era.,  23  Feb. 
1838,  xvi.  S.  645. 

**  The  decree  pronounced  by  the  Inner  house,  or  by  the 
Lord  Ordinary  on  the  Bills,  or  by  the  sheriff,  granting  the 
benefit  of  ceasio  bonorum,  shall  operate  as  an  assignation  of 
the  debtor's  moveables  in  favour  of  any  trustee  mentioned 
in  the  decree  for  behoof  of  the  creditors  ;  Provided  always, 
that  it  shall  be  optional  to  the  creditors  to  require  the 
debtor  to  execute  a  disposition  omnium  bonorum,  as  has 
been  hitherto  granted  in  processes  of  cessio  before  the  Court 
of  Session,  in  favour  of  the  trustee,  the  expense  of  which 
deed  shall  be  paid  out  of  the  readiest  of  the  funds  thereby 
conveyed,"  stat.  §  16. 

Any  one  may  be  trustee  the  parties  may  agree  on,  except 
probably  a  clergyman  of  the  established  church,  Brown  v. 
Hunter,  Sfc,  11  Mar.  1831,  ix.  S.  578 ;  and  see  Thomson, 
SfC,  Petitioners,  13  Nov.  1829,  viii.  S.  12 ;  but  the  Court,  in 
such  judicial  appointments,  will  not,  ex  propria  motu,  object 
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to  seceder  clergymen,  Hall  or  Miller,  18  Feb.  1830,  ^ 
S.  553. 

A  bankrupt  obtaining  a  ceasio  was  ordained  to  assign 
his  creditors  a  lease  containing  a  clause  excluding  assign 
and  subtenants,  Martin  v.  His  Crers,,  17  Dec.  1808,  F. 
See  also  MDonell  v.  Clark,  25  Nov.  1819,  F.  C. ;  Gku 
Pentland,  1  Mar.  1822,  i.  S.  366,  (N.  E.  344) ;  18  Jan.  18 
ii.  S.  127,  (N.  E.  120);  aff.  23  Mar.  1825,  ii.  W.  and  S. 
The  pursuer  of  a  cessio,  who  raised  an  action  of  dama, 
against  his  incarcerating  creditor  for  wrongous  impris 
ment,  was  ordained,  on  getting  the  benefit  of  cessio,  to  gr 
a  conveyance  to  the  trustee  df  his  interest  under  that  acti 
without  prejudice  to  bis  prosecuting  the  action,  if  the  truie 
should  decline  or  unduly  delay  to  do  so ;  Macmaster  v.  . 
Crers,,  16  Dec.  1830,  ix.  S.  206.  In  Bell  v.  Wrujht,  i 
19  Nov.  1842,  V.  D.  162,  the  trustee,  in  the  circurastant 
was  held  to  have  no  claim  against  the  creditors  for  expeni 
which  greatly  exceeded  the  amount  of  the  funds  recoven 

SECT.  VII. — REFUSAL  OF  CESSIO   HOC   STATU — INNOCENT  » 

FORTUNES  OR    FRAUD CONCEALMENT    OF    FUNDS — OTI 

CASES  WHERE  CESSIO  REFUSED. 

Some  confusion  has  arisen  in  this  part  of  our  law,  by 
having  been  assumed,  that  the  remedy  of  cessio  bonorum  ^ 
only  intended  for  those  who  had  become  bankrupt  throu 
innocent  misfortunes,  as  if  those  whose  debts  had  been 
curred  through  extravagance,  smuggling,  or  other  unjus 
fiable  transactions,  were  to  be  punished  by  perpetual  imp 
sonment.  But  it  is  plain,  from  the  authorities  noted  bclo 
that  where  the  bankruptcy  had  not  been  occasioned  by  inr 
cent  misfortunes,  the  remedy,  in  our  old  law,  was  not  the  i 
fusal  of  the  cessio,  but  the  refusal  to  dispense  with  the  dy  vou 
habit  or  parti-coloured  dresswhich  bankrupts  who  had  obtai 
od  the  cessio  were  required  to  wear,  {infra,  p.  822).    If  th 
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were  found  without  this  dress,  then  the  decree  of  cessio  was 
no  protection,  A.  S.  17  May  1606;  26  Feb.  1669;  23  Jan.  1673; 
and  particularly  18  July  1688  and  statute  1696,  c.  5.     And 
it  will  be  accordingly  found,  that,  so  late  as  17  Nov.  1775, 
Dick  V.  Morrison,  ^c,  M.  11,791,  the  Court  refused  to  dis- 
pense with  the  debtor  wearing  the  habit,  because  his  losses  had 
been  occasioned  by  smuggling.   In  more  modern  tinges,  when 
the  bankrupt's  habit  has  in  all  cases  been  dispensed  with,  the 
Court,  in  the  case  of  extravagance,  or  where  the  misfortunes 
oceasioning  the  bankruptcy  cannot  be  considered  innocent, 
sabfititute  for  the  habit  an  additional  period  of  imprison- 
ment, by  refusing  the  benefit  of  the  cessio  when  it  is  first 
applied  for,  leaving  the  debtor  to  move  again  in  the  same 
process,  when  he  has  endured  an  additional  confinement. 
Even  fraud,  at  least  where  it  has  not  had  the  efifect  of  mate- 
rially increasing  the  insolvency,  may  be   atoned  for  by  a 
lengthened  confinement,  Smith  v.  Likely  and  Crawford,  6 
Feb.  1813,  F.  C. 

There  is  one  case,  however,  in  which  it  would  appear  that 
length  of  confinement  should  not  entitle  the  debtor  to  his 
freedom.  This  is,  when  it  is  clear  he  has  concealed  part  of 
hisfauds,  and  refuses  to  disclose  them.  The  action  is  found- 
ed upon  the  party's  willingness  to  deliver  up  his  whole  pro- 
perty and  effects,  and  he  can  only  obtain  decree  on  granting 
^  general  conveyance  to  his  creditors.  Length  of  imprison- 
mnent may  atone  for  extravagance,  but  not  for  concealment 
of  funds,  Lennox  v.  His  Crers.,  5  July  1825,  iv.  S.  144,  (N.  E. 
I'iS).  In  one  case,  Dougal  v.  Neilsons,  24  Jan.  1829,  vii.  S. 
^12,  a  party  who  had  concealed  his  funds,  was  refused  the 
^^^^i  though  he  had  been  confined  upwards  of  two  years  and 
^  half,  and  while  he  conceals  funds,  the  imprisonment  may  be 
^Indefinitely  prolonged ;  see  also  Thorny,  His  Crers.^  25  Jan. 
1840,  iL  D.  479 ;  JVilson  v.  His  Crers.  20  Dec.  1842,  v.  D. 
^,  and  various  other  cases;  S.  Dig,  Cessio,  No.  71,  &c. 
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Where  a  trader,  in  considerable  business,  therefore,  does  not 
keep  books,  as  it  is  impossible  to  trace  his  transactions,  and 
discover  his  whole  effects,  he  is  not  a  proper  object  for  the 
benefit  of  the  cesaio ;  Fraser,  10  Mar.  1786,  M.  11,793 ;  Mae- 
Tier  v.  Fergusson,  3  July  1821,  i.  S.  102,  (N.  E.  99);  iL 
Bell,  Com.  692,  Note  2 ;  Bell  on  Rec.  Stat.  108.  Where  the 
debtor  destroys  his  books,  it  is  still  a  more  serious  charge, 
Reid  V.  Kelso,  28  Jan.  1826,  iv.  S.  403,  (N.  E.  406)  ;  n.  Bell, 
Com.  592,  Note  2;  Bell  on  Rec.  Stat.  108.  Mere  irregularity 
in  keeping  books  is  not  enough  to  yrarrant  a  refusal ;  but  if 
it  appear  that  the  debtor  has  any  papers  or  documents  to 
which  he  refuses  his  creditors  access,  and  which  might  per- 
haps enable  them  to  prove  the  fraudulent  concealment  of 
funds,  it  will  be  different,  Wight  v.  Ritchie,  ii.  Dow,  377 ; 
Bell  on  Rec.  Stat.  109 ;  M' Donald  v.  Brunton,  ^c,  4  Feb. 
1832,  X.  S.  299.  As  some  petty  illiterate  traders  are  not  in 
the  practice  of  keeping  books,  it  is  not  a  good  objection  \fk 
such  a  case,  Fairbaim  v.  Scott,  8  July  1825,  iv.  S.  157,  (N- 
E.  158);  ii.  Bell,  Com.  592,  Note  2;  Bell  on  Rec.  Stat 
108.  Where  fraud  is  alleged  against  a  bankrupt,  it  mus* 
be  done  in  distinct  terms,  Hyndman  v.  Leslie,  8;c,<,  7  Julv 
1821,  i.  S.  114,  (N.  E.  109) ;  and  if  the  objector  be  allowe* 
a  proof  of  his  averments,  and  fail,  he  will  be  found  liable  ia 
expenses,  according  to  the  ordinary  rule,  that  he  who  alleges 
and  fails  to  establish  fraud,  must  pay  expenses,  Menzies  'm 
Berrys,  9  Dec.  1826,  v.  S.  108,  (N.  E.  99);  S.  Dig.  tcB 
supra.     See  Burton,  p.  650,  &c. 

Although  certainly  not  very  consistent  with  the  doctrin^' 
that  it  is  no  ground  for  refusing  the  cessio  that  the  claim  v* 
the  incarcerating  creditor  arises  ex  delicto^  it  has  been  d 
cided  in  several  cases,  that,  when  a  debtor  is  incarceratcr 
for  the  aliment  of  a  bastard  child,  and  when  he  is  oppose 
by  the  mother,  he  cannot  obtain  a  cessio,  Ritchie,  20  D^ 
1811,  F.  C. ;  Steele,  4  July  1812,  F.  C. ;  Baird  v.  His  Crer-- 
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2  Mar.  1827,  v.  S.  508,  (N.  E.  477);  A.  B.  v.  C.  D,,  20 

Feb.  1830,  viii.  S.  671 ;  Smith  v.  Hi$  Crers.,  2  July  1831,  ix. 

3. 866.    The  Court  have,  however,  entertained  considerable 

doabt  about  this  principle ;  and  the  consequence  has  been, 

the  drawing  of  some  nice  distinctions.     Thus,  if  the  mother 

be  not  the  incarcerating  creditor,  it  is  not  a  sufficient  ground 

for  refusing  the  cessio,  that  she  opposes  it,  M'Alman'y.  His 

Crers.,  4  Dec.  1824,  iii.  S.  366,  (N.  E.  258).   And  a  rule  has 

now  been  established,  that  if  the  mother  aliment  the  debtor 

in  jail  she  cannot  oppose,  Houston  v.  His  Crers.,  13  Dec. 

1828,  vii.  S.  193;  M'Fee  v.  His  Crers.,  20  Jan.  1832,  x. 

S.  215.     Where  a  debtor,  therefore,  is  imprisoned  for  such 

diment,   he   ought  to  attempt  his  liberation   on   the   act 

rf  grace  ;  and  if  he  fail,  by  being  alimented  in  jail  by  the 

Woman,  he  ought  then,  but  not  till  then,  to  raise  his  cessio, 

A  woman  who  had  obtained  an  interim  decree  of  aliment 

against  a  man,  during  the  dependence  of  a  declarator   of 

ixuffriage,  in  which  she  was  successful,  was  found  not  en- 

^ided  to  oppose  a  cessio  at  his  instance,  Hamilton  v.  Wylis, 

28  Feb.   1828,  vi.  S.   640.     The  usual  way  in  such  cases 

^  to  grant  the  cessio^  on  condition  of  the  party  finding  cau- 

"^n  to  pay  a  reasonable  sum  of  aliment,  Russell  v.  Wood, 

11  Mar.  1834,  xii.  S.  543  ;  Watt  v.  Leonard,  20  Dec.  1834, 

*iii.  S.  236.     A  spirit-dealer,  who  had  incurred  losses  in 

^ittiness,  by  selling  spirituous  liquors  on  credit,  under  the 

'^^ue  of  20s.  at  one  time,  and  who  could  not,  therefore,  re- 

^^ver  the  debts,  was  refused  the  benefit  of  a  cessio^  Aikman 

^-  Aitctiisons,  18  June  1817,  F.  C. 

Some  other  cases  of  fraud  or  improper  conduct  may  be 
**ientioned,  in  which  the  Court  have  refused  the  benefit  of 
^^  cessio,  imtil  the  debtor  suffered  a  shorter  or  longer  term 
^f  imprisonment.  The  cessio  was  refused  to  a  debtor  who 
^^  transferred  his  crop  and  stock  to  his  brother,  paid  his 
^^dren  large  sums  of  money,  which  he  alleged  were  their 
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portions,  a  short  time   before   his  bankruptcy,   and  failed 
to  account  for  other  parts  of  his  property,  Lang  v.  Camp- 
bell, 24  May  1821,  i.  S.  24,  (N.  E.  27) ;  to  an  English  bank- 
rupt, where  the  proceedings  under  a  commission  of  bank- 
rupt in  England  against  him  were  not  terminated,  Duncan  y. 
Sime,  9  June  1821,  i.  S.  61,  (N.  E.  62) ;  to  a  partner,  for 
granting  bills  under  a  company  firm  for  his  own  private  debt, 
appropriating  to  himself  company  funds,  and  keeping  false 
books,  Johnstone  v.  DugaUl  and  Laird,  5  Mar.  1822,  HM.  376, 
(N.  E.  354) ;  for  discounting  bills  with  fictitious  names,  Ure 
V.  Gilchrist,  ^c,  Ibid.;  to  one  who  had  been  guilty  of  extra- 
vagance, M'Cubbin  v.  Thomson,  Sfc,  12  July  1785,  M.  11,793; 
Kennedy  v.  His  Crers.,  17  Dec.  1824,  iii.  S.  409,  (N.  E.  287); 
Arnold  v.  Lym,  ^c,  5  Mar.  1825,  Ibid.  624,  (N.  E.  438) ;  to 
a  debtor,  who  had  given  his  mother  and  father-in-law  a  pre- 
ference over  his  heritable  property,  after  his  insolvency,  though 
not  within  sixty  days  of  bankruptcy,  Muiry.  Davine  and  Car 
van,  8  Dec.  1827,  vi.  S.  225  ;  though  the  same  objection  had 
been  repelled  in  a  prior  case,  Steven  v.  Levy,  ^c,  6  Mar.  1823, 
ii.  S.  268,  (N.  E.  238) ;  but  the  mere  circumstance,  that  par- 
ties have  begun  and  carried  on  business  to  a  considerable 
extent  without  adequate  capital,  where  there  is  no  evidence 
of  fraud,  is  not  a  ground  for  refusal,  Waters  and  SyiMM 
V.  Allan  and  Co.,  29  Jan.  1830,  viii.  S.  417;  cessio  has  been 
refused  hoc  statu,  on  account  of  discounting  ^m  unaccepted 
bill  with  a  bank,  and  then  taking  payment  from  the  drawer, 
Cassels  v.  2?.  of  Scotland,  ^^c.  15  Nov.  1828,  vii.  S.  20;  for 
expending  funds  on  building  a  house,  and  taking  the  rights  in 
his  son's  name,  Carlaw  v.  Bruce,  6  Dec.  1828,  Ibid.  \^ '» 
to  an  executor  applying  the  funds  of  a  party  deceased  to 
his  own  purposes,  instead  of  paying  legacies  as  directed; 
Mitchell  V.  Mitchell,  ^c,  20  Feb.  1830,  viii.  S.  582 ;  for  ab- 
sconding with  the  funds  of  his  creditors ;  Cameron  v  SteuHOi 
and  Co.,  19  Nov.  1831,  x.  S.  37.     In  short,  wherever  the 


V.  4.  7.]  OF  ACTIONS  OF  CES810  BONORUM.  817 

pursuer  has  resorted  to  improper,  fraudulent,  or  unjusti- 
fiable  practices,    where   he   has    preferred    his   near   rela- 
tions to  his  other  creditors,   or  has  otherwise  prevented 
his    property   being    equally   divided,    he   may   expect    a 
lengthened  imprisonment.     But  even  for  the  most  improper 
conduct  there  is  a  definite  term  of  confinement ;  though, 
where  the  debtor  has  been  guilty  of  fraud,  it  may  be  long. 
Thus,  in  one  case,  Stephens  v.  His  Crers.,  20  Nov.  1830,  ix. 
S.  39,  the  benefit  of  the  cessio  was  given  with  some  hesita- 
tion, after  an  incarceration  of  about  three  years  and  nine 
.      months.     But  eighteen  months'  imprisonment  was  not  held 
I      Boffident,  where  a  clerk  had  embezzled  £400  of  his  master's 
i     fends;  Sutherland  v.  Paul,  ^c,  25  May  1827,  v.  S.  703,  (N. 

■  E.  656).     If  the  pursuer  can  ultimately  give  some  explana- 

■  tion  of  the  cause  of  deficiency  of  his  funds,  he  may  obtain 
Ws  decree  of  cessioy  even  though  not  at  the  time  actually  in 
i^  if  he  have  suffered  a  due  degree  of  confinement  pre- 
▼ioBdy;  Thomson  v.  His  Crers.,  6  Feb.  1830,  viii.  S.  464. 
^re  a  half-pay  officer  had  been  refused  the  cessio,  on  ac- 
count of  his  extravagance,  the  Court  four  months  afterwards 
Slanted  it,  on  the  ground  that,  as  he  had  been  placed  on 
fi*H  pay,  he  would  lose  his  appointment,  if  he  were  not  per- 
^tted  to  join  his  regiment ;  Arnold  v.  Lyon,  ^c,  2  July 
1S25,  iv.  S.  133,  (N.  E.  135). 

By  §  17  of  the  statute,  6  and  7  Wm.  IV.  c.  56,  it  is  enact- 
ed, "  that  if  the  decree  of  cessio  be  refused  in  hoc  statu ,  cither 
"y  the  Court  of  SesBion  or  the  sheriff,  the  debtor  may  at 
^y  time  thereafter,  without  the  necessity  of  raising  any 
^  summons,  or  presenting  any  new  petition,  apply  to 
*^Te  decree  of  cessio  pronounced  in  his  favour ;  and  if  the 
^fecree  has,  on  review  by  the  Court  of  Session,  been  refused 
^koe  statUf  the  debtor  may  either  apply  to  that  Court  for 
ieeree,  or  present  a  new  petition  to  the  sheriff,  in  which 
litter  case  proceedings  shall  take  place,  as  if  no  former  peti- 
tion  had  been  presented,  and  the  debtor  shall  in  all  cases 
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of  a  renewed  application,  give  notice  thereof  in  such  man- 
ner as  shall  be  appointed  either  by  the  Court  of  Session  or 
sheriff  respectively."  With  reference  to  these  provisions, 
the  A.  S.  §  12,  orders,  ''  that  the  debtor  shall,  in  all  cases  of 
renewed  application,  give  notice  to  all  his  creditors,  by  let- 
ters addressed  to  each  through  the  post-office,  and  the 
postage  of  which  shall  be  paid,  and  the  case  shall  not  be 
taken  up  till  twenty  days  after  the  despatch  of  all  the 
said  letters;  the  fact  of  the  despatch  being  established 
by  certificates  satisfactory  to  the  Court." 

SECT.  VIII. — RETENTION  BY  DEBTOR  OF  A  PORTION  OF  HIS 
HALF-PAY,  SALARY,  &C. 

The  action  of  cessio  bonorum  being  granted  to  such  deb- 
tors only  as  are  willing  to  deliver  up  their  whole  property  to 
their  creditors,  it  is  incompetent  for  them  to  reserve  any 
thing  for  their  own  use  except  their  body  clothes,  or  if  arti- 
ficers, their  working  tools,  Reid  v.  Donaldson,  11  July  1778, 
M.  1392  ;  Fringle  v.  Neilson,  5  Aug.  1788,  M.  1393  ;  for  the 
heneficium  competentice  has  not  been  admitted  into  our  law, 
except  in  the  single  case  of  parents  and  children,  who  are  bound 
dejum  naturce,  to  support  each  other,  {supra^  p.  793).  The 
Court  would  not,  therefore,  allow  a  teacher  of  languages  to 
retain  the  furniture  of  a  small  room,  though  his  employment 
could  hardly  be  carried  on  without  it,  Gassiot,  Fetr,  12  Nov. 
1814,  F.  C. ;  but  it  was  thought  the  books  and  desks  used 
in  bis  school-room  ought  to  be  preserved  to  him.  A  debtor 
has  oven  been  found  obliged  to  assign  a  tack,  though  it  ex- 
pressly prohibited  him  from  doing  so,  for  the  assignation 
was  perfectly  good  unless  the  landlord  objected  ;  Martin  v. 
IIi8  Crcrs.  17  Dec.  1808,  F.  C.  By  the  general  disposition, 
the  trustee  is  of  course  entitled  to  carry  on  all  actions  com- 
petent to  the  bankrupt ;  but  if  the  former  do  not  choose  to 
proceed  with  them,  the  bankrupt  is  entitled  to  do  ^o  him- 
self, on  finding  caution  for  expensois :   M'Master,  !(>   Dec 
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1830,  infra.     Care  should  be  taken  that  the  trustee  named 
in  the  disposition  will  accept,  for  if  he  refuse,  the  Court  can- 
not name  a  new  trustee  after  the  process  is  extracted,  Wylie 
▼.  Hamilton,  ^c,  5  July  1828,  vi.  S.  1081.     The  pursuer  of 
a  ceMrio  having  raised  an  action  of  damages  against  his  in- 
carcerating creditor,  was  found  bound  to  assign  "  his  eventual 
interest  orbenefit  in  the  action,  without  prejudice,  however,  to 
the  pursuer  to  prosecute  and  follow  out  the  said  action  in 
his  own  name,  if  the  trustee  to  be  named  in  the  disposition 
omnium  honorum  shall  decline  or  delay  to  do  so ;"  Maanas- 
ter  V.  His  Crers.,  16  Dec.  1830,  ix.  S.  206.     In  some  cases, 
however,  the  Court  have  allowed  the  debtor  to  retain  a  small 
annual  sum  for  his  aliment.    Thus,  in  Mackay  v.  His  Crers., 
25  Jan.  1794,  ]tf.  11,794,  a  debtor,  who  was  of  a  facile  dis- 
position, was  allowed  to  retain  an  annuity  of  £9 ;  and  in 
Douglas  v.  Her   Crers.,  15  sJan.  1794,  M.  11,795,  a  widow 
wag  allowed  to  reserve  £45  out  of  £115  per  annum  of  join- 
twe.    It  was  at  one  time  held  that  half-pay  officers  could 
not  be  compelled  to  assign  any  part  of  their  half-pay  on  ob- 
taining a  cessio ;  but  it  is  now  a  matter  of  settled  practice, 
that  every  one  who  has  an  income  more  than  sufficient  for 
his  own  bare  subsistence,  must  give  up  part  of  it  to  his  credi- 
tore,  otherwise  he  must  remain  in  jail.     Where  the  salary  is 
«naD,  however,  no  part  of  it  will  be  ordered  to  be  assigned, 
roch  as  a  tide-waiter  who  has  about  £70  a-year,  Stewart  v. 
Crawford,  5  July  1822,  i.  S.  545,  (N.  E.  501).     So  a  ser- 
geant  who  was  unable  to  work  from  wounds,  and  having  two 
children,  was  allowed  to  retain  his  whole  pension  of  2s.  per 
day,  Fraser  v.  Kennedy,  12  June  1824,  iii.  S.  131,  (N.  E.  88). 
It  is  said  to  be  the  practice  of  the  Board  of  Excise  to  dismiss 
aO  officers  if  any  part  of  their  salary  be  attached,  and  therefore 
the  Court  will  not  order  any  part  of  an  excise  officer's  salary 
to  be  assigned,  Chisholm  v.  His  Crers,  21  June  1823,  ii.  S.  413, 
(N.  E.  369);  see  Reid  v.  His  Crers,,  10  Mar.  1831,  ix.  S,  572. 
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In  fixing  the  proportion  to  be  assigned,  the  Court  take  into 
view  the  amount  not  only  of  tlie  income,  but  also  of  the  debts, 
and  also  whether  the  pursuer  be  able  to  earn  any  thing  by 
his  industry,  and  perhaps  too  the  nature  of  the  losses  which 
have  caused  his  insolvency.  The  subjoined  note  will  shew 
the  amount  in  general  conveyed  to  the  creditors.*     But  not- 

^England,   29  July   1777  v.  Sup.  411,  lieutenant;  half-paj,   L.d8; 
assigned,  L.20. 

Douglas,  \5  Jan.  1794,  M.  11,795,  widow ;  jointure,  L.115;  asngned 
L.70,  debt<(,  L.894,  principally  damages  for  defamation. 

Malone,  8  July  1817,  lieutenant,  navy ;  half-pay,  L.130 ;  assigned  L.50, 
had  family. 

Davidson^  24    Feb.    1818,  adjutant;   assigned  L.50 ;  wife  and  eight 
children. 

Kellman,  1  March  ldl8,adjuUnt;  half-pay, &c.  L.109 ;  assigned,  Ua 

Scott^  5  Mar.   1823,  i.  S.  App.  clergyman  ;  stipend,  L.150;  assigned, 
L.75. 

A,  B.,  30  June  1824,  clergyman;  L.195  ;  assigned  half. 

Hi/ndnian^  widow  of  officer  ;  annuity,  L.40  ;  assigned,  £25. 

(Jhisholm,  20  Jan.  1821,  captain ;  pay,  &c.  L.240;  assigned,  L.IOO. 

Thomson,  23  Feb.  1822,  purser  ;  half  pay,  L.50,  assigned,  L.20. 

Burr,  2  Mar.   1822,  lieutenant;  half-pay,  L.92 ;  assigned,  L.20;  ^ 
a  wife. 

Anderson,  2?  Feb.  1824  ;  half-pay,  L.82  ;  assgined,  L.30,  of  consent. 

MilU  9  Mar.  1824,  Examiner  of  Customs ;  debts,  L.36C0,  (and  ivs^ 
L.12)  ;  salary,  L.380;  assigned,  L.200. 

3/*i4/wi«w,  4  Dec.   1824,  lieutenant;  half  pay,  L.80;  assigned,  L.SO; 
disabled. 

Holywell,  5  June  1824  ;  half-pay,  L.45  ;  assigned,  L.25;  his  ^ifebsd 
an  annuity  of  L.30. 

Scobie,  4  Mar.  1825,  captain  ;  half-pay,  &c.  L.250 ;  assigned,  L.100; 
wife  and  seven  children. 

A,  ^.,2  July  1830,  lieutenant-general ;  half-pay,  L.580  ;  debt*,  L.9000; 
assigned  L.380  ;  advanced  in  years. 

A,  B,,]5  Feb.   1831,  proprietor  of  entailed  estate,  63  years  of  age; 
income,  L.322;  debts,  L.5000;  assigned,  L.200;  eight  children. 

Gardner,  fi  Mar.   1831,  ix.   S.  562,  comptroller-general  of  customs: 
dtbts,  L.5115:  salary,  L.580;  L.30O  assigned.     The  Chancellor,  in  .j^ 
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withstanding   the   conveyance   in   the   diaposition   omnium 
lonorum^  it  was  found  extremely  diflScult  to  recover  the  part 
of  the  half  pay  assigned,  as  by  statute,  all  assignments,  bar- 
gains, sales,  orders,  contracts,  or  agreements  whatsoever, 
^ven  or  made  by  any  person  entitled  to  half-pay,  pensions, 
4c.  are  declared  null,  and  the  officers  were,  therefore,  in  the 
practico  of  drawing  their  whole  pay,  notwithstanding  the 
Magnment.    Bell,  Com.  ii.  595.     By  the  English  acts  for 
the  relief  of  insolvent  debtors,  (which  see  on  the  subject  of 
this  chapter  generally),  provision  is  made  for  the  appropria- 
tion of  a  part  of  the  insolvent's  half-pay,  for  behoof  of  his 
creditors ;  and,  if  a  proper  application  bo  made  to  the  war 
office,  the  trustee  will  be  authorised  to  draw  for  the  jiro- 
pwtion  assigned.    In  the  case  of  Robertson  (should  be  Mur- 
«*<wn)  V.  His  Crern,,  6  Feb.  1830,  viii.  S.  464,  the  Court  or- 
^l«wd  the  pursuer  to  grant  a  power  of  attorney  to  an  army 

^nnnigthis  decision,  28  Sept.   1831,  expressed  some  doubts  of  the  pro- 
P'Jctj  of  ordering  salaries  for  public  duties  to  be  assigned. 

M*Dougal,  9  Julj  1831,  ix.  S.  926,  lieutenant,  half-pay  ;  debts,  L.432  ; 
•••child;  half-pay,  L.82 :  L. 30  assigned. 

^fi,  10  Mar.  1832,  x.  S.  495,  purser  ;  half-pay,  L.65  ;  one  child  ;  no 
^  of  pay  assigned. 

forhtM,  or  Colder,  10  July  1832,  lieutenant's  widow ;   pension,   L.40, 
^  L.20  for  two  unmarried  daughters ;  nothing  assigned ;  had  to  support 
■*i*lf,  a  son,  two  daughters,  and  two  grandchildren. 
[       '^.  B.  {Mrs,  APKenzie),  6  July  1832,  widow  ;  pension,  L.CO,  and  four 
^fldren  L.70  ;  L.28  assigned,  as  arranged  with  creditors. 

A.B,,2  Mar.  1833,  officer  in  army;  debts  about  L.200;  half-pay, 
Itol27.  IGs. ;  bad  health ;  wife  and  two  children ;  assigned  L.30  first 
yeir,  L.35  subsequent  years. 

Mnziei^2i  May  1836,  sergeant, disabled :  pension,  L.26.  lOs.;  nothing 
Bmigned, 

Harris,   11    June   1838,   clergyman;    debts,    L.  186;    stipend,  about 
L.150  ;  wife  and  seven  children ;  assigned,  one-half. 

7W,  12  Dec.    1839,  collector  of  customs ;  debts,   L.400 ;    superan- 
loated  allowance,  L.133.  6s.  8d. :  assigned,  L.50. 
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agent  in  London  to  draw  the  whole  half-pay,  and  gave  a  re- 
commendation to  the  secretary  at  war,  and  to  the  paymaster- 
general  of  the  forces,  to  give  eflPect  to  the  decree  of  the  Court. 
This  course  ought  to  be  followed,  as  the  war  office  is  unwill- 
ing to  pay  the  half-pay  in  parts.   The  same  course  was  follow- 
ed, A,  B.  {Mrs.  M'Kenzie)  v.  Her  Crers.,  6  July  1832,  x.  S. 
771.     Clergymen  are  also  ordered  to  convey  over  a  large 
proportion  of  their  stipends,  on  obtaining  a  cessio,  Scott  v. 
M Donald,  ^c.  5  Mar.  1823,  i.  S.  App.  363 ;  see  A.  B.  v. 
Sloan,  (a  sequestration),  30  Juno  1824,  iii.  S.  195,  (N.E.  133). 
The  Court  will  not,  however,  exproprio  motu,  order  half-pay 
to  be  assigned ;  and,  therefore,  appearance  must  be  made 
by  the  creditors  before  the  pursuer  is  found  entitled  to  the 
benefit  of  the  cessio,  otherwise  the  debtor  will  be  allowed 
to  retain  the  whole,  Douglas  v.  His  Crers.,  4  Mar.  1778,  v. 
Sup.  413 ;   Williams  v.  His  Orers.,  19  Dec.  1828,  vii.  S.  214. 
See  Burton,  p.  656. 

SECT.  IX. dyvour's  HABIT  ABOLISHED PURSUER'S  OATH,  &C. 

Section  18  of  the  statute  enacts  that  it  shall  not  be  law- 
ful to  ordain  the  debtor  to  wear  the  dyvour's  habit,  {supra,  p. 
812),  and  the  act  1696,  c.  5,  (Th.  Ed.  x.  33),  is  repealed 
to  this  extent. — On  obtaining  decree  of  cessio,  the  debtor 
must  make  oath  in  terms  of  the  schedule  of  the  act  of  sederunt 
noted  below.*     If  the  pursuer  bo  in  Edinburgh,  or  the  neigh- 

*  At  the  day  of  ,  in  presence  of 
Compeared  A.  B.,  who  being  solemnly  sworn*  and  examined,  depones. 
That  the  state  produced  by  him  in  process  is  a  true  and  correct  state  of 
his  affairs,  to  the  best  of  the  deponent's  knowledge  and  belief.  Depones, 
that  he  has  no  lands,  heritages,  debts,  sums  of  money,  goods  or  gear  be- 
longing to  him,  other  than  what  are  specified  in  the  said  state,  and  in  the 
disposition  executed  by  him  in  this  process,  (if  one  shall  have  been  rr, 
quired  by  the  creditors).     Depones,  that  he  has  made  no  (other)  di.'ipo- 

•  "Where  it  is  an  affirmation,  the  necessary  alterations  will  fall  to  be  made  on 
this  style. 
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bourliood,  he  will  appear  in  Court  to  take  the  oath  :  but  if 
he  be  at  a  distance,  a  commission  to  administer  it  may  be 
procured  from  the  Court.      The  Court  will  not  allow  the 
oath  to  be  taken  be/ore  the  pursuer  is  found  entitled  to  the 
benefit  of  the  cessio,  though  the  consequence  may  be,  that 
the  pursuer  will  be  confined  in  jail  during  the  long  vacation, 
Lachlan,  Petr.  11  July  1821.  i.  S.  118,  (N.  E.  117),  supra ; 
frcwer,  Petr.,  3  July  1824,  iii.  S.  208,  (N.  E.  147) ;  Cnmming, 
ttU.    Where  a  party  was  found  entitled  to  the  ceas'w  on  the 
lut  day  of  the  session,  he  was  allowed  to  be  brought  into 
Court  on  a  verbal  order  to  a  raacer,  to  take  the  oath,  and 
J     the  ceisio  was  then  granted ;  Bell  v.   His  Crers.,  10  Mar. 
1832,  X.  S.  495.    After  the  oath  is  taken,  decree  of  cessio  may 
be  instantly  pronounced ;  but  the  Court  will  not  dispense 
^  the  minute-book,  so  as  to  allow  the  decree  to  be  imme- 
diately extracted;  Ross  v.  His  Crers.,  31  Jan.  1829,  vii.  S.  354. 
To  enable  the  pursuer  to  attend  the  proof  in  the  c(*<sii), 
the  Court  liberated  him  for  sufficient  time  on  caution  for 
the  amount  of  the  debt  for  which  he  was  incarcerated,  that 
he  would  return  to  jail,  on  the  elapse  of  the  time  allowed  ; 
^fiiiwi,  Petr.,  9  July  1814,  F.  C.     In   Taylor  v.  His  Crers., 
4  Feb.  1837,  xv.  S.  486.  the  Court  allowed  the  debtor  to 
itre  inspection  of  his  books,  while  in  jail,  under  ])roper 
nfeguards  against  his  tampering  with  them.     A  creditor 
Ally  cited  in  the  cessin^  is   not  admissible  as  a  witness  in 
Aipport  of  an  opposition  to  the  cessio,  (though  lie  has  made 
no  appearance  as  an  opposing  party).,  in  respect  he  is  a  party, 
ud  has  an  interest  in  the  issue  of  the  process ;  Kennedy  v. 
Bii  Crers.,  11  July  1837,  xv.  S.  1294.  In  A,  B,  v.  His  Crers., 


sicion  or  other  conveyance  of  his  effects,  or  any  part  thereof.  De- 
pones, that  he  has  not  put  out  of.  his  hands  any  money,  goods  or 
gear  belonging  to  him ;  nor  has  he  cancelled  or  put  away  any  writs  or 
doenrnenta.  All  which  he  depones  tu  be  truth,  as  he  shall  answer  to 
God, 
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9  June  1838,  xvi.  S.  1129,  it  was  held  that  creditors  op- 
posing a  cessio  in  which  a  proof  has  been  led,  must  print  the 
proof  for  the  Court  in  the  first  instance  ;  reserving  the 
question  of  ultimate  liability  ;  and  see  Taylor  v.  His  Crertt.^ 
17  June  1837,  xv.  S.  1157. 

When  the  Court  had  found  the  pursuer  entitled  to  decree 
in  absence  of  the  creditors,  the  interlocutor,  as  in  all  cases 
of  Inner  house  judgments,  is  not  subject  to  review,  at  least, 
if  there  is  no  irregularity,  Smith  v.  Hart,  16  Jan.  1827,  v.  S. 
201,  (N.  E.  186) ;  Walker  v.  Craig  ^  Co.,  ^c,  1  Feb.  1828, 
vi.  S.  476 ;  Clarke  v.  Mather,  3  July  1839,  vii  S.  825. 

SECT.  X, — EXTRACT — APPEAL — INTERIM  EXECUTION, — &C. 

When  the  debtor  is  in  jail,  it  is  necessary  to  extract  the 
decree  to  authorize  the  magistrates  to  set  him  at  liberty,  and 
for  this  purpose  not  only  the  decree  is  extracted  in  common 
form,  but  a  short  abstract  of  it  is  prepared  to  be  delivered  to 
the  magistrates  as  a  warrant  for  liberating  the  debtor.  If  the 
magistrates  set  the  debtor  free  before  the  decree  is  extracted, 
or  at  least  extractable,  they  wiD  be  liable  for  the  debt,  in 
respect  of  which  the  debtor  was  imprisoned,  Wilson  ▼• 
Ma^.  of  Edinburgh,  8  July  1788,  M.  11,757. 

It  is  of  course  competent  to  appeal  against  a  decree  of  cessioi 
though  the  House  of  Lords  will  be  unwilling  to  interfere 
with  the  judgment  of  the  Court  in  such  a  question ;  Wigl^ 
v.  Ritchie,  15  June  1814,  ii.  Dow,  377.  Interim  execa- 
tion  pending  appeal  will  be  granted,  on  caution  to  a  limited 
amount  being  given  that  the  party  will  return  to  jail  on  the 
decree  being  reversed  ;  Murray  v.  His  Crers.,  23!Xov.l8ll» 
F.  C;  Glas  v.  Fentland,  6  Mar.  1823,  ii.  S.  268,  (N.E- 
238) ;  see  23  Mar.  1825,  i.  W.  and  S.  65. 

The  statute  of  1836,  §  19^  enacts,  "  that  nothing  her^^ 
contained  shall  exclude  an  appeal  to  the  House  of  Lo^i* 
against  the  judgment  of  the  said  Inner  house,  either  gr^*' 
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ing  or  refusing  decree  of  cessio  :  provided  always,  that  the 
petition  of  appeal  be  lodged  within  ten  days  from  the  date 
of  the  judgment  during  the  sitting  of  Parliament,  if  it  shall 
continue  to  sit  for  so  many  days,  and  if  Parliament  be  not 
Bitting,  or,  if  sitting,  there  be  not  so  many  days,  then  the 
petition  of  appeal  shall  be  presented  within  six  days  after 
the  next  session  of  Parliament  shall  have  met." 

By  §  15  of  the  act  of  sederunt,  it  is  declared,  that  *'  when 
it  shall  appear  that  any  of  the  provisions  of  the  statute,  or 
of  this  act  of  sederunt,  have  been  omitted  or  not  duly  com- 
plied with  by  pursuers  of  any  process  of  cessio,  the  process 
may  be  sisted,  till  the  regulations  have  been  duly  complied 
with  in  all  points,  if  it  shall  appear  to  the  Court,  from  the 
nature  of  the  omission,  that  this  can  be  still  done,  con- 
wtently  with  justice,  and  with  the  due  execution  of  the 
"tatate  ;'*  see  Forbes,  Petr.,  7  Dec.  1847,  xx.  S.  Jur.  63. 

SECT.  XI. — NO  FEE  FUND  DUES,  OR  GOVERNMENT  DUTIES 
LEVIABLE AGENTS. 

The  Statute  declares,  §  20,  '^  that  no  fee  fund  dues  shall  be 
^ble  in  respect  of  any  of  the  proceedings  mentioned  in 
^  act,  nor  shall  any  stamp  duty  or  other  government  duty 
I*  exigible  in  respect  of  any  notices  or  advertisements  au- 
ftorized  by  this  act  to  be  inserted  in  the  Edinburgh  Gazette, 
ttor  in  respect  of  any  disposition  which  the  debtor  shall  be 
^ned  to  execute  in  terms  of  this  act ;  any  law  or  statute 
to  the  contrary  notwithstanding." 

'*  It  shall  be  lawful  for  all  agents  duly  qualified  to  practise 
Wore  the  Court  of  Session,  to  practise  as  agents  in  all 
Aeriff  courts,  in  so  far  as  relates  to  any  of  the  proceedings 
^Uch  are  authorized  by  this  act  to  be  carried  on  before  the 
^riff ;  provided  that  they  shall  not  be  entitled  to  payment 
rfany  other  or  higher  fees  than  those  legally  exigible  by 
^er  agents  before  such  courts,"  §  21. 
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SECT.  XII. EFFECT  OF  DECREE  OF  CESSIO. 

The  effect  of  the  decree  of  cessio  is  to  protect  the  debtor 
from  incarceration  at  the  instance  of  any  creditor  who  has 
been  called,  whether  he  have  appeared  or  not.  Against 
creditors  not  called  it  is  no  protection,  Veitch  v.  Campbell 
and  Co.,  28  Nov.  1821,  i.  S.  186,  (N..E.  165).  And  where  a 
party  has  granted  a  bill  or  promissory  note,  he  should  be 
careful  to  cite  the  person  who  may  be  creditor,  by  holding 
the  bill  or  note,  by  indorsation.  If  he  have  notice  who  the 
holder  is,  before  calling  his  summons,  and  yet  neglect  to 
cite  him,  his  decree  will  not  operate  against  that  creditor, 
and  is  indeed  probably  altogether  null ;  for  in  such  a  case 
it  is  of  no  use  to  cite  the  drawer  or  grantor,  Ibid,  Against 
debts  subsequently  contracted,  the  decree  is  of  no  avail,  and 
even  prior  debts  are  in  a  similar  situation,  if  the  debtor 
have  granted  a  new  document  for  them  subsequently  to  his 

cessioy V.  Graham,  20  Jan.  1693,  M.  11,773.     A  decree 

of  cessio  was  not  held  to  protect  a  party  against  a  call  for 
his  proportion  of  the  losses  of  an  insurance  company  of  which 
he  was  a  partner,  for  which,  by  the  contract  of  copartnery,  he 
had  come  under  a  liability  prior  to  the  date  of  the  decree, 
but  the  amount  of  which  was  not  ascertained  or  called  up 
till  after  that  date,  Tulloch  v.  Pollock,  3  Feb.  1847,  ix.  D. 
582,  but  the  case  may  perhaps  be  thought  to  require  re- 
consideration. Where  the  pursuer  is  debtor  in  an  alimen- 
tary debt,  as  father  of  a  bastard  child,  the  decree  would  ap- 
pear to  protect  him  only  from  what  has  become  due  at  its 
date,  and  not  from  the  subsequent  aliment;  see  Marjaribank^ 
V.  Amm,  30  Nov.  1831,  x.  S.  79.  The  decree  of  cessio  is  no 
protection  to  the  property  of  the  debtor  :  all  his  subsequent 
acquisitions  are  liable  to  be  attached,  provided  these  acquisi- 
tions exceed  what  he  would  be  entitled  to  retain  at  granting 
his  disposition  omnium  bonorum,  3  Dec.  1776,  v.  Sup.  413  ; 
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Hamilton  and  Co,^  Ibid.  412 ;  Reid  y.  Donaldson,  11  July 
1778,  M.  1392 ;  Hailes,  803  ;  Hall  v.  JSllis  and  Co.,  11  Dec. 
1804,  Hume,  117.     From  these  cases  we  may  infer,  that  no- 
thing beyond  the  debtor's  wearing  apparel,  and  his  tools,  if 
an  artificer,  will  be  exempted  from  diligence — not  even  the 
iiimiture  of  a  small  house  for  himself  and  children,  {supra, 
p.  818).     But  it  ought  to  appear  distinctly  on  the  face  of 
the  diligencey  that  it  is  not  meant  to  operate  against  his  per- 
Bon,  otherwise  he  will  be  entitled  to  suspend  it,  Mackie  v. 
•      Uarvey  Hall  and  Co,,  5  Dec.  1826,  v.  S.  76,  (N.  E.  70) ; 
see  Hamilton  and  Reid,  supra.     His  creditors  cannot,  how- 
ever, poind,  till  the  inventory  of  effects  given  up  by  him  in 
Us  disposition  is  exhausted ;  but  he  must  point  out  where 
the  funds  are  to  be  got,  Mackissock  v.  JMurjMe,  10  Feb. 
1814,  F.  C. ;  Mosckie,  supra.     It  is  no  answer  by  the  credi- 
tors that  they  did  not  appear  in  the  cessio  ;  for  if  the  debts 
or  funds  conveyed  have  been  lost  by  their  negligence,  they 
ttBSt  suffer  the  consequences,  Lamb,  ^'c,  v.  Duncan,  16  May 
1798,  M.  6576.     But  it  has  been  said  that  the  effect  of  the 
decree  only  lasts  during  the  obtainer's  insolvency,  and  that 
Aould  he  again  become  solvent,  he  is  bound  to  pay  his  cre- 
ditors, and,  if  he  refuse,  the  ordinary  personal  diligence  will 
^  open  to  them  to  compel  him ;  ii.  Bell,   Com.  596 ;  see 
Hamilton  and  Mutter  v.  Alston,  3  Feb.  1708,  iv  ;  Sup.  693. 
Lord  Eskgrove,  MMath  v.  M'Kellar,  30   Nov.    1790, 
Bell's  8vo.  Cases,  27,  is  said  to  have  expressed  an  opinion, 
ttat  a  party  regained  his  solvency,  by  obtaining  a  decree  of 
^^*9io.    This,  however,  has  always  been  considered  an  erro- 
neous opinion ;  and  it  is  impossible  to  maintain,  that  sol- 
vency can  be  restored  unless  the  debts  are  discharged. > 


The  interlocutor  granting  decree  in  this  process  is  in  these  terms: 

'The Lords  having  advised  this  case,  and  heard  counsel,  find  the  pur- 
•«»er  entitled  to  the  benefit  of  cessio^  in  terms  of  the  Acts  of  Parliament ; 
■^  grant  commission  to  to  take  his  oath.*' 


I 
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CHAPTER  V. 
OF  ACTIONS  OF  PROVING  THE  TENOR. 

SECT.  1. — INTRODUCTION. 

An  action  of  proving  the  tenor  is  a  process,  whereby  the 
tenor  and  contents  of  a  writing  which  has  been  lost,  de- 
stroyed, damaged,  or  obliterated,  {Ranald^  3  July  1830,  viii. 
S.  1008),  are  proved,  and  the  writing  supplied.  It  has  been 
known  in  our  practice  from  the  earliest  times,  Balf.  188. 
This  action  is  evidently  one  of  much  delicacy  and  import- 
ance ;  for,  by  means  of  it,  writings  which  never  existed,  or 
which  laboured  under  serious  and  fatal  objections,  might, 
without  due  care,  be  reared  up.  Thus,  a  man  who  forged  a 
deed,  and  shewed  it  to  several  persons,  and  then  destroyed 
it,  might  afterwards  attempt,  by  a  proving  of  the  tenor,  to 
give  it  the  efficacy  of  a  genuine  document. 

The  action  is  peculiar  to  the  Court  of  Session,  and  tlie 
procedure  in  it  takes  place  before  the  Inner  house.  A  ^^ 
cree  of  proving  the  tenor  pronounced  by  an  inferior  judg'^^  ^ 
null,  Lord  Balnagoun  v.  APKenzie,  28  Jan.  1663,  M.  S^ 
and  15,790  ;  Smart  v.  Ewing  and  Tlwmsone,  23  July  1&  ^3, 
iii.  Sup.  149 ;  Ersk.  iv.  1.  58. 

SECT.  II. — TITLE  TO  PURSUE,  AND  PARTIES  TO  BE  CALLEC:::^' 

Every  one  who  has  an  ex  facte  interest  in  a  deed,  is  (^  "***' 
tied  to  prove  the  tenor  of  it,  and  it  is  not  a  defence  to  ^^ 
action  that  the  deed  will  be  of  no  value  after  the  teno  '^  ^ 
proved,  for  this  is  not  the  action 'in  which  such  questi^"* 
can   be  discussed,  Inglis  v.    Charteris  and  Haxfy  26  J^^^ 

1712,  M.  2744;   Crers.  of  Hamilton  v.  Hamilton,  7  J^J 

1713,  M.  2745;  Baillies  v.  Johnston,  8  June  1790,  ^^• 
15,833.  If  the  party  can  shew  no  title  or  interest  to  pur^^ 
the  action,  he  will  not  be  allowed  to  proceed,  Alexander  ^' 
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King's  Advocate,  4  Mar.  1830,  viii.  S.  634.  A  proving  of 
the  tenor  cannot  be  brought  by  an  heir  apparent,  M* Donald 
Y,  McDonald,  1  Feb.  1710,  iv.  Sup.  787  ;  Tait^s  MS.  "  Proving 
of  the  Tenor."  But  in  the  old  case  of  Brodie  v.  Douglas^ 
12  Dec.  1672,  M.  2172,  it  was  held  that  this  proceeding, 
being  a  mere  declaratory  action,  without  personal  conclusions, 
might  be  brought  against  an  heir,  without  charging  him  to 
enter. 

All  parties  having  interest  must  be  called.  Thus,  in  the 
proving  of  the  tenor  of  a  personal  bond,  granted  by  a  de- 
ceased debtor,  not  only  the  heir  but  the  executor  must  be 
called,  as  the  heir  is  entitled  to  be  relieved  of  such  a  debt 
by  the  executor,  Hammermen  in  Glasgow  v.  Crawfurdy  5 
Mar.  1628,  M.  2247  ;*  and  not  only  the  principal  debtor, 
but  the  cedent,  or  his  representatives,  must  be  called  in  the 
proving  of  the  tenor  of  an  assignation,  Macleod  v.  Sinclairs, 

^  "  In  proving  the  tenor  of  a  bond,  it  might  seem  sufficient  to  call  either 
the  heir  or  the  executor,  unless  the  executor  can  plead  exhausted.  It  does 
not  seem  necessary  to  call  both,  because  either,  except  in  the  above  men« 
tioned  case  of  the  executors  being  exhausted,  are  bound  to  fulfil  the  pre- 
decessor's deed.  Yet  the  contrary  seems  to  have  been  found,  5  Mar. 
1628,  Hammermen  of  Olasgow^  observed  by  Spottiswood,  p.  250,  (in 
text).  If  this  is  law,  it  would  seem  also  necessary  to  call  all  the  different 
species  of  heirs, — male — taillie,  &c." — Tait's  MS.  ubi  supra, 

*•  In  a  ranking  of  creditors,  if  the  decreet  is  extracted,  and  thereafter 
any  of  the  creditors  ranked  lose  the  ground  of  debt,  upon  which  he  was 
ranked, — in  proving  of  the  tenor,  it  is  not  necessary  to  call  any  of  the 
other  creditors,  because  it  is  not  rearing  up  any  new  debt  to  compete 
with  them,  but  only  keeping  one  already  ranked  in  its  own  place. 
But  if  merits  were  to  be  considered,  what  would  be  the  case,  if  the 
ground  of  debt  was  lost,  and  the  process  brought  during  the  depen- 
dence of  the  ranking;  and  whether  or  not,  in  such  a  case,  there  would 
net  be  a  necessity  to  call  the  other  creditors,  especially  if  there  was  not  a 
sufficiency  to  pay  the  whole  ?  The  point  occurred  in  conversation  among 
the  Lords,  in  a  proving  of  a  tenor  of  some  debts  in  the  ranking  of  Dor- 
nock,  27  July  1776,  Hunt  v.  Douglas,**  Ibid, 
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5  Dec.  1739,  M.  2248.  So  also  the  proper  public  officers 
must  be  cited,  where  the  crown  is  interested ;  but  if  they 
appear  in  the  action,  and  sist  themselves,  the  objection  to 
the  process  is  obviated,  Alexander,  supra.  If  any  party 
against  whom  the  writ  is  to  be  used,  be  omitted  to  be  called, 
the  only  remedy  is  to  raise  a  new  action,  and  go  through 
the  whole  proceedings  de  iiovo,  Broomhall  v.  3f.  of  Douglas 
and  E,  of  Lauderdale,  1  Feb.  1665,  M.  14,028. 

SECT.  III. FORM    OF    SUMMONS    AND    PARTICULARS   TORE 

LIBELLED. 

The  summons  (Jurid.  Styles,  iii.  207,  &c.)  sets  out  witt 
stating  the  pursuer's  title  to  insist,  the  accident  or  cause, 
by  which  the  writ  has  been  destroyed,  obliterated,  damaged, 
or  lost,  and  then  states  the  adminicles  and  other  evidence  by 
which  the  tenor  is  proposed  to  be  proved.     The  summons 
concludes,  that  it  should  be  found  and  declared  that  the  writ 
was  of  the  tenor  set  forth,  and  that  the  decree  to  be  pro- 
nounced should  bo  as  valid  a  document  in  all  respects  as  the 
original  writ.     The  whole  contents  of  the  deed  ought  spe- 
cially to  be  libelled  when  this  can  be  done  ;  for  any  omission 
might  cause  a  deed  of  a  diflPerent  import  from  that  destroyed 
to  be  reared  up ;  Ersk.  iv.  1.  56 ;  but  it  is  in  many  cases 
impossible  to  libel  the  whole  contents,  and  the  action  ^ 
be  allowed  to   go  on   notwithstanding ;  Beghie  v.  Felly  ^ 
Mar.  1822,  i.  S.  438,  (N.  E.  365) ;  see  Couper,  ^c,  v.  M^  ^f 
Bute,  22  June  1827,  v.  S.  831,  (N.  E.  771).     In  libeUing  ^^^ 
tenor  of  the  deed,  it  is  to  be  kept  in  view,  that  if  the  i^' 
portant  clauses  can  be  established  from  the  adminicles,  ^^^ 
ordinary  clauses  will  be  presumed,  and  they  may  therefo^^ 
be  libelled  to  have  been  in  the  ordinary  style. 

It  was  long  held  a  fixed  rule,  that  the  names  and  design'*' 
tions  of  the  writer  and  witnesses  must  be  libelled  and  prov<?"' 
for  the  want  of  these  particulars  in  a  deed  is  a  statutory  nuHi^.^'- 
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In  some  special  cases,  the  omission  of  these  particulstrs  was 
got  over ;  but  in  an  old  case,  Blackwood  v.  HamilUm,  ifc.^ 
17  July  1713,  M.  15,819,  the  general  rule  was  acted  upon, 
because  a  decree  of  proving  the  tenor  of  a  deed  blank  in  the 
writer's  name  and  the  designation  of  the  witnesses,  was  no 
better  than  the  deed  itself  with  these  omissions.     The  case 
was,  however,  reversed  on  appeal,  26  Jan.  1718-19;  Ro- 
bertson, 211 ;    More,  ccclxxxvii.      Mr.  Erskine,  iv.   1.  57, 
seems  to  think  that  this  settled  the  point,  that  the  above 
particulars  were  not  absolutely  essential.     But  the  matter 
was  still  held  liable  to  doubt ;  Campbell  v.  Macalister,  20 
Juue  1747  ;  Elchies,   Tenor,  No.  6,  M.  15,821.     But  if  the 
deed  had  been  produced  in  an  action  against  the  debtor,  and 
ke  had  not  objected  to  its  formality,  these  particulars  were 
dispensed  with ;  Bankt.  iv.  29.  6.  In  Michie  and  Duncan  v. 
Jtrvu,  3  Feb.  1810,  (Second  Division,  not  reported),  the 
tenor  of  a  disposition  of  heritage  was  found  proved,  though 
neither  the  names  of  the  writer  nor  witnesses  wore  libelled. 
The  C(UU9  amissionis,  by  putting  the  deed  in  the  fire,  was 
however,  distinctly  proved,  and  also,  that  the  deed  was  a 
^gular  tested  deed,  it  having  been  minutely  examined  by  a 
^ter,  who  swore  to  the  fact.  There  was  no  appearance  for 
4e  defender.'     In  Merry  v.  Dun  or  Mason,  21  Nov.  1835, 
^^.  S.  36,  the  Court,  in  peculiar  circumstances,  decerned  in 
*  proving  of  the  tenor  of  a  disposition,  which  was  signed  by 
notaries,  though  none  of  the  names  of  the  notaries  or  wit- 


Mr.  Tait,  referring  to  the  case  of  Blackwood,  and  the  passage  from 
^^Blfine  noticed  in  the  text,  adds,  "  it  is  not  likely  that  the  objection  of  not 
"*^Dg  proved  the  writer  and  witnesses,  will  he  received  for  the  future 
•?Hn8t  a  proof  of  the  tenor,  especially  where  the  proof  is  brought  at  any 
^'^iderable  distance  of  time  from  the  date  of  the  lost  deed;  see  (Fol.) 
"ict.  Vol.  II.  p.  444,  and  lately  the  case  of  Lesli/  Grant  against  the 
^<tri  ofTaillie  of  Balquhain,  in  1765  ;  Lexois  Kay  v.  Sir  Robert  Gordon, 
'''•767:  and  Hamilton  of  Rose  hall  v.  Dtikp  of  Hamiltnn/m  1774."— 
Tiifs  MS.  uhi  mpra. 
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nesscs  were  specified.  The  place  and  date  ought  also  to  be 
libelled  if  possible ;  but  as  these  are  not  statutory  solemnities, 
they  are  of  less  moment,  except  when  a  question  of  preference 
depends  on  the  date;  Ballenden  v.  Law,  Jan.  1686,  M.  15,804. 
''  One  may  pursue  a  proving  of  the  tenor,  and  conclade  for 
payment  in  the  same  summons.  (See  similar  instances, 
Dicty.  ii.  p.  179,  Herries  contra  Lord  Herries^  (M.  11,969) ; 
and  Lawson  and  Reid  contra  Earl  Lothian's  Heirs,  {Ibid.) 
Stair,  p.  656,  (iv.  32.  1),  seems  to  doubt  of  this ;  but  Dallas 
gives  the  form  of  it,  (Vol.  I.  Part  iii.  p.  162),  and  it  is  done 
every  day  in  practice. — Tait's  MS.  "  Accumulation  of  Ac- 
tions." 

SECT.  IV. CASUS  AMISSIONIS. 

As  to  the  necessity  of  libelling  and  proving  the  special 
ca>sus  amissionis,  a  distinction  is  made.  Where  the  writ  is 
one,  with  the  redelivery  of  which,  on  payment  or  satisfac- 
tion, the  debtor  is  usually  satisfied,  the  special  castt^  amis- 
sionis  must  be  clearly  established,  as  that  it  perished  by 
fire,  shipwreck,  or  otherwise.  This  is  the  rule  in  the  case  of 
bills  of  exchange,  promissory  notes,  personal  bonds ;  Camp- 
bell  v.  Crers.  of  York  Buildings  Co.,  22  Feb.  1780,  M. 
15,828;  Carson  v.  M'Micken,  Sfc,  14  May  1811,  F.  C  ;  of 
indentures,  the  discharge  of  which  is  usually  written  on  the 
back;  Scotland  v.  Robertson^  24  Jan.  1801,  M.  Tenor^  Apx. 
No.  1 ;  and  even  in  contracts  of  marriage,  where  the  evidence 
in  the  cause  tended  to  corroborate  the  presumption,  arising 
from  its  non-appearance,  that  the  parties  had  intended  to 
discharge  it ;  Donald  v.  Kirkakly,  21  July  1787,  M.  15,831. 
The  casus  amissionis  of  bills,  in  particular,  will  bo  very 
narrowly  considered ;  Campbell,  supra ;  M'Farlane  v.  M'Nee, 
1  Mar.  1826,  iv.  S.  509,  (N.  E.  517);  and  even  in  settle- 
mcnts,  which  have  remained  in  the  party's  possession,  the 
mere  averment  that  he  did  not  cancel  or  destroy  them,  but 


\ 
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that  they  have  been  mislaid,  or  disappeared,  is  not  enough  ; 
Kerr  v.  Kerry  ^c,  16  Dec.  1830,  ix.  S.  204  ;^  and  the  omission 
to  libel  a  safficient  casus  amissianis  cannot  be  supplied  by  a 
condescendence,  but  only  by  an  amendment  of  the  libel ; 
Ibid.     The  casus  amissionis  of  a  back  bond,  limiting  a 
conveyance  of  heritage,  was  held  to  bo  sufficiently  libelled, 
it  being  stated  that  the  defender  had  privately  obtained 
possession  of  it,  and  destroyed  it,  or  that  it  had  fallen  aside, 
ud  was  lost;  Miller  v.  Miller,  21  Feb.  1832,  x.  S.  3G2 ;  and 
where  there  was  sufficient  evidence  of  a  personal  bond  not 
being  a  retired  instrument,  it  was  held  that  it  was  not 
necessary  to  state  and  prove  a  special   casus  amissionis; 
Mackenzie  v.  Lord  Dundas,  12  Dec.  1835,  xiv.  S.  144.     On 
the  other  hand,  where  the  writ  is  not  of  a  mere  temporary 
nitore,  but  intended  for  preservation,  as  a  disposition,  or 
other  right  to  lands  ;  or  where  it  is  not  usual  to  be  satisfied 
merely  with  its  delivery,  but  it  is  the  practice  to  take  a  sepa- . 
lite  discharge,  a  more  general  statement  of  the  casus  ainis- 
iionis  will  be  sustained.    It  scarcely,  however,  appears  that, 
in  any  case,  the  statement  of  a  casus  amissionis  will  be  alto- 
gether dispensed  with,*  though  a  talis  qualis  prohatio  may, 
in  favourable  circumstances,  be  enough ;  Limond,  28  Nov. 
1829,  viii.  S.  146;  Kerr  v.  Kay,  3  July  1830,  Ibid,  1008; 
M'Leod  V.  M'Lean,  ^c,  27  Feb.  1835,  xiii.  S.  581 ;  Stair, 

[        *  See  a  singular  case,  Laing  or  Norman^  ^'c.  v.  Bruce  or  Dick,  §'<!., 

SO  Nov.  1838,  i.  D.  59,  where  the  casus  amissionis  of  a  settlement  was, 

that  after  the  execution  of  the  deed,  the  testatrix  became  insane,  and  con- 

tmoed  so  till  her  death,  and  had  destroyed  it  while  in  that  state  of  mind. 

'  "As  to  the  ca^iM  amissionis,  some  casus  must  be  libelled,  general 

V  spedal.**     •    •    •     •     .i  Even  in  some  cases,  as  in  proving  the  tenor 

of  m  laaioe,   the  Lords  have  found  no  necessity  for  proving  a  casus 

mmisdomis:  Livingstone.  Lord  Napier,  decided  ;  and  again 

decided,  21  July  1770,  Leith  v.  Gordon  of  Wardhouse;  and  again,  10  Feb. 

177d,  JBarl  of  Aberdeen ;  the  same,  23  June  1778,  in  the  case  of  a  procu. 

ndtaej  of  redgnation,  Charteris  v.  Mojicrieff,'' — Tait's  MS.  <*  Proving 

•rtfac  Tenor." 

3  H 
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iv.  32 ;  Bantt.  iv.  29.  The  above  are  the  general  rules ;  bat 
the  Court  will  look  at  the  special  circamstances,  in  eadi 
particular  case;  Forbes'  Trs.  v.  Welsh,  1  Mar.  1827,  v. 
S.  497,  (N.  E.  4G8) ;  Graham  v.  Graham  or  M'Farlane,  17 
Nov.  1847,  X.  D.  45.» 

SECT.  V. — MODE   OF  PROOF  OF  TENOR. 

The  tenor  of  a  deed  may  be  proved  in  different  ways,— 
by  writing,  witnesses,  or  oath  of  party,  and,  in  general, 
evidence  by  writing  and  witnesses  is  combined.     Where  the 
writ  is  of  a  simple  kind,  such  as  a  personal   bond,  where 
collateral  writings  referring  to  it  are  not  to  be  expected, 
and  the  ca^us  amissionis  is  clearly  proved,  adminicles  in 
writing  are  not  necessary ;  for,  if  they  were,  it  wonld  often 
be  impossible  to  prove  the  tenor  of  such  a  writing ;  E.  of 
March  v.  Montgomery,  19  July  1743,  M.  15,820.     The  same 
rule  holds  even  in  writings  of  a  more  permanent  natore,  as 
contracts  of  marriage,  where  a  casus  amissionis  is  distinctlj 
established,   Cxmninghame  v.    Greetilees,  9  June  1674,  M. 
15,794  ;  and  the  rule  is  thus  laid  down  by  Kilkerran,  perhaps 
somewhat  too  broadly,  A.  v.  B.,  21  Nov.  1749,  M.  15,823,  that 
where  a  writ  is  not  extinguishablc  by  simple  retiring,  no  casus 
amissionis  is  necessary,  and  where  a  casus  amissionis  is  proved, 
no  adminicles  in  writing  arc  required,  and  the  tenor,  even  of 
an  entail,  was  proved  without  adminicles.*    AVhen  the  Court 
had  held  that  a  charter  and  sasine  proceeding  on  a  procuratory 
of  resignation,  sufficiently  proved  the  tenor  of  a  bond  of 


1  Sec  particularly  the  speech  of  Lord  Jeffrey  in  this  case,  containing 
an  exposition  of  the  progress  of  the  law  in  actions  of  proving  the  tenor 
with  reference  to  the  necessity  of  satisfactory  adminicles,  and  a  proper 
proof  of  the  casus  amissionis. 

'  *«  Where  the  tenor  proved  is  that  of  a  tailzie,  the  decree,  upon  i 
petition  for  that  purpose,  will  be  recorded  in  the  Register  of  Tailzies," 
Pringle,  Petr,  20  Dec.  1770.     Tait's  MS.  uU  supra. 
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tailzie,  without  specifying  any  ctzsua  amissimis,  the  deci- 
rion  was  reversed  in  the  House  of  Lords,  M,  of  Annandale 
T.  Lard  Hope,  28  May  1733,  Cr.  &  Stew.   108.     In  general 
a  witness  who  can  neither  read  nor  write,  is  not  admissible 
in  a  proving  of  the  tenor,  Bruce  v.  Bruce,  19  Mar.  1616,  M. 
15,786  ;  but  if  the  writ  had  been  explained  to  him  by  one 
who  could  read,  it  would  appear  that  he  might  be  admitted, 
as  witnesses  who  could  not  read  Latin  have  been  admitted 
to  prove  the  tenor  of  a  Latin  sasine,  as  explained  to  them 
\rf  the  notary ;   Theine  or  Cheyne  v.  Seaton,  Mar.  1682,  M. 
15,803.      It  is  sufficient  if  the  witnesses  depone  to  the 
general  import  and  tenor  of  the  deed,  and  it  is  not  to  be  ex- 
pected that  they  can  remember  the  very  words ;  Stair,  iv. 
82.  9.    If  the  essential  clauses  be  proved,  the  others  will  be 
ptesumed  to  be  in  conformity  to  the  ordinary  style,  accord- 
iBg  to  the  nature  of  the  deed.      Unusual  clauses  will,  how- 
ifw,  require  a  stronger  proof;  see  Kmj  v.  Gordon^  3  July 
1767,  V.  Sup.  935,  with  Lord  Monboddo's  remark.     With  re- 
gud  to  the  writs  admitted  as  adminicles,  not  only  regular 
fnibative   deeds  are  admissible,  but  scrolls  of  the  deed, 
iligence,  and  judicial  proceedings  founded  on  the  lost  deed, 
fetters,  and  even  scrolls  of  writings,  referring  to  it  as  a 
imdied  deed.    The  tenor  may  be  proved  without  witnesses, 
Vtke  relative  writings  be  themselves  probative,  and  recite 
fte  contents  of  the  deed  lost,  Inglis  v.  Charteris  and  Hay, 
f  96  June  1712,  M.  2744 ;  and  cases  have  occurred  where  the 
deed  has  been  improperly  destroyed,  in  which  the  tenor  of 
tbeiniting,  though  in  general,  held  to  require  written  admini- 
cles has  been  proved,  though  the  casus  amissionis  has  neither 
dearly  been  made  out,  nor  any  adminicles  expressive  of  its 
fndae  terms  produced ;  Seton  v.  Patei^soii,  17  June  1766,  v. 
Sop.  924;  Anderson,  Sfc,  v.  Boyd,  11  July  1827,  v.  S.  927 ; 
3  Nimmoa  v.  Sinclair,  26  July  1771,  M.  15,825 ;  HaUes 
530.    Lord  Eilkerran  says,  "  Where  a  man  is  proved  to  have 
|r   destroyed  a  deed,  the  law  vnll  make  a  tenor  for  him ;" 
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Kennoway  v.  Ainsley,  18  Feb.  1752,  M.  12,439.  Where  the 
tenor  of  the  writing  is  referred  to  the  oath  of  the  defender, 
neither  adminicles  nor  casus  amissianis  require  to  bo  li- 
belled.i 

The  most  common  case  is,  however,  where  the  evidence 
by  adminicles  and  witnesses  is  combined  ;  but  it  is  evidently 
impossible  to  lay  down  any  rule  what  is  to  be  held  a  sufficient 
proof.  This  can  only  be  estimated  by  perusing  the  reports 
of  the  different  cases ;  but  the  proof  must  create  at  least  a 
reasonable  conviction  of  the  existence,  tenor,  and  authenti- 
city of  the  deed  sought  to  be  proved. 

SECT.  VI. — LIMITATIONS  TO  PROVING  THE  TENOR. 

In  some  cases  the  proving  of  the  tenor  of  writs  is  consider- 
ably limited.  Thus,  by  the  act  1579,  c.  94,  (c.  45.  Th.  Ed. 
iii.  162),  the  **  tenor  of  letters  of  horning,  executions,  and 
indorsations  thereof  not  extant  and  produced  judicially,"  is 
prohibited  to  be  proved  by  witnesses.  It  is  doubtful  whether 
the  tenor  of  a  decree  can  be  proved,  for  the  warrants  of 
such  decree  remain  among  the  public  records,  and  where 
they  are  not  to  be  found,  the  presumption  is,  they  never  ex- 
isted. In  some  special  cases,  however,  the  Court  have  found 
the  tenor  of  a  decree  proved,  Dirnie  v.  Montgomery,  29  June 
1675,  M.  15,796,  where  the  adminicles  were  most  pregnant, 
and  the  executions  were  extant  and  entire,  D,  of  Argyle  v. 
McLean,  29  June  1781,  M.  15,828;  but  the  general  point  has 
never  been  decided,  Lady  Airth  and  Dundas  v.  Blackwood, 
13  May  1707,  M.  15,813;  see  Ersk.  iv.  1.  58;  Dirleton's 

'  **  Should  it  be  thought  necessary  to  examine  any  of  the  defenders that 

can  only  be  done  in  the  way  of  declaration,  (this  may  be  doubted  ;  see  a 
decision  observed  by  Spot,  in  his  Practicks,  p.  251,  Seton  v.  Laird  of 
Ban/.),  (i.  Sup.  218);  where  a  defender  was  examined  apon  oath." 
Tait's  MS.  nbi  supra.  Mr.  Tait  adds,  the  form  in  his  time,  was  "  to  ap. 
ply  by  petition  to  the  Lords  in  presence,  who  will  either  take  the  declanu 
tions  themselves,  or  remit  to  an  Ordinary  to  do  so,  28  Feb.  1771,  P^r» 
JMngate,*' 
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Doubts,  h.  t}  The  evidence  to  be  adduced  must  not  only 
prove  the  tenor  of  the  deed,  but  must  also  establish  its 
anthenticity.  On  this  account,  it  is  difficult  to  prove  the 
tenor  of  holograph  writings ;  for  it  is  not  enough  to  prove 
diat  writings  of  the  purport  libelled  had  once  existed,  it 
Mit  also  be  shewn  that  they  were  of  the  handwriting  of  the 
party,  and  subscribed  of  the  date  they  bore ;  but  such  a 
proof  can  hardly  be  obtained,  after  the  writings  themselves 
have  disappeared;  Frasery.  Dames,  16  June  1784,  M.  15,830. 
The  tenor  of  such  a  deed  might,  however,  be  proved  by  the 

eridence  of  the  grantcr  himself,  on  a  reference  to  his  oath, 
I  w  where  a  rei  interventus  had  taken  place,  to  obviate  the 

abjection  of  the  want  of  the  statutory  solemnities.   In  For- 

* "  In  general,  there  is  no  writing  but  whereof  the  tenor  may  be  proved 

^  I  proper  process ; — decrees,  diligences,  and  executions  of  diligence 

1^;  Dirleton  24  and  283,  (Fol.)  Diet.  vol.  ii.  p.  449  ;   11   Aug.  1769, 

[   Muwellw.  Grant,  and  Bankt.  v.  ii.  p.  643,  (iv.  29.  7),  and  when  the  tenor 

b  proved  it  has  the  same  effect  as  the  principal  against  all  them  who  were 

fvtiei  to  the  process,  Spot.  250,  and  while  the  decree  stands  unreduced  : 

•  •  •   As  to  decrees,  by  act  1707,  c.  9.     (See  infra,  p.  844,  last  section 

if  this  chap.),  in  regard  the  registers  of  the  commission  court  for  valuation 

'  tf  teinds,  &c.,  were  destroyed  by  fire,  the  Lords  are  empowered,  upon  pro- 

K^cvidents  and  adminicles,  to  make  up  the  tenor  of  decreets  whereof  ex. 

'^  tnetsare  amissing.    If  this  was  competent  at  common  law,  where  was  the 

•eeeifity  for  this  act  of  Parliament  ?  and,  indeed,  1  obsex  ve  that  the  Lords 

Inne  demurred  both  as  to  decrees  and  decreets  arbitral.  See  Fount.  1  Feb. 

1710,  M'Donald  v.  McDonald,  (iv.  Sup.  787).     See  particularly  Fount. 

Ulfir.  1707,  Lady  Airth  v.  Husband  and  Blackwood,  (in  text),  where 

I     Am  point  as  to  decrees  is  treated;  see  also  30  Nov.  1692,  Wallace  v. 

*■    Ltrd Forr ester ,  Fount. — where  the  Lords  did  not  choose  to  make  up  the 

:.i  Itoor  of  interlocutors  by  witnesses.     See  also  9  Dec.  1692,  Mirk  v.  Bruce^ 

■  (it.  Sop.  19),  and  16  Feb.  1697,  Lauder  v.  Burnside,  (iv.  Sup.  363).    See 

abo  Fount.  18  Nov.  1687,  Dutchess  of  Lauderdale,  (M.  6385).     In  this 

,  Itsl  case,  observe  particularly  the  proper  method  of  examining  a  witness 

Wht  far  a  decreet  was  formal,  which  is  rather  examining  on  opinion  than 

00  simple  fact>.** — Tait*s  MS.  ubi  supra. 
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6^'  Trustees  v.  Webth,  1  Mar.  1827,  v.  &  497,  (N.  E.  468), 
and  Lillies  v.  Lillie  or  Smith,  8fc.  4  Dec.  1832,  xi.  S.  160, 
the  tenor  of  holograph  writings  was  proyed  by  witnesses ; 
see  also  Robertson  v.  Ht/ndman,  22  June  1833,  xL  S.  775. 
It  has  been  found  incompetent  to  prove  the  tenor  of  se- 
veral interlocutors  in  an  unextracted  process,  without  proving 
also  the  tenor  of  the  summons,  which  had  likewise  been 
lost,  Duncan  v.  Amott,  26  June  1827,  v.  S.  840,  (N.  E.  779). 
It  seems  very  doubtful  if  one  can  be  allowed  to  prove,  in 
the  Court  of  Session,  the  tenor  of  a  patent  of  peerage,  but 
if  the  grant  likewise  contain  lands  to  which  the  pursuer  has 
light,  he  may,  undoubtedly,  prove  the  tenor  of  the  whole 
grant,  even  though  part  of  it  should  be  a  gift  of  peerage^ 
Alexander  v.  Kimfs  Advocate,  4  Mar.  1830,  viii.  S.  634.    If 
a  grant  of  peerage  be  Jost,  it  has  been  said  that  it  is  unne- 
cessary to  prove  the  tenor,  if  the  party  be  in  possession  of 
his  peerage,  Moderator  of  Synod  of  Merse  and  TeviotdaU, 
^c.  v.  Scot,  ^c.  21  Nov.  1753,  M.  15,823.  Another  objectioi     \ 
to  the  proving  of  the  tenor  of  a  writ,  is  the  want  of  a  stamp. 
It  will,  however,  be  presumed  that  the  writ  was  duly  stamped 
till  the  contrary  appear,  i.  Bell,  Com.  322 ;  but  it  will  be      ^ 
seldom  that  the  tenor  of  an  unstamped  writ  can  be  prored,     ] 
without  the  discovery  being  made  that  it  was  without  »     \ 
stamp.    Where  a  deed  had  been  lost  in  the  hands  of  one  with 
whom  it  had  been  deposited  for  behoof  of  all  concerned,  a 
j)roving  of  the  tenor  of  it  was  objected  to,  on  the  ground 
that  it  would  have  the  eflFect  of  making  the  deed  a  delivered     ', 
evident ;  but  the  Court  decerned  in  the  proving,  and  de-     t 
dared  that  the  rights  of  all  parties  should  remain,  as  if  tbe 
deed  had  remained  in  the  hands  of  the  depositary,  and  thil    j 
only  one  extract  of  the  decree  should  be  given  out,  which    j 
was  to  be  placed  in  his  hands,  under  the  same  conditions  ai  j 
the  original  deed  ;  Ferrier  v.  Berry  and  Robertson^  7  Jnlj  m 
1824,  iii.S.  226,  (N.  E.  159).  I 
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iiifirmity,  and  distance  of  residence,  MCamb  v.  M*Mill(in, 
7  Aug.  1773,  Tait's  MS.  ubi  supra ;  or  on  account  of  old 
age,  jE*.  of  Abet^dem  v.  Forbes  of  Waterton,  22  Not.  1775, 
Ibid. ;  or  of  residence  in  London,  Pringle  v.  St,  Clair^  1  Mar. 
1771,  Ibid.  The  proof  is  generally  taken  by  the  Lord  Or- 
dinary in  the  cause,  all  the  Judges  in  the  Outer  house  now 
being  Ordinaries  on  oaths  and  witnesses. 

The  Court  refused  to  grant  a  commission  to  take  the  proof 
in  the  case  of  Ferrier  v.  Berry,  S^c.,  14  May  1823,  ii.  S.  305, 
(N.  E.  268).  A  commission,  however,  is  often  granted  to  the 
sheriff  of  the  county  where  the  witnesses  reside ;  M*Comb, 
supra ;  Pringle  v.  Mack,  7  Dec.  1821,  Small  v.  Smyth,  27 
June  1826;  both  in  First  Division,   and   unreported;  Bev. 
413 ;    Anderson  v.  M'Connochie,  4  Feb.  1843,  v.  D.  494, 
where  a  commission  to  justices  of  the  peace  was  refused. 
A   commission    was  granted  to   an  advocate   to  take  the 
proof  in  Boyter  v.  Bintoul,  28  Jan.  1832.*     After  the  proof 
is   finished,  the  Lord  Ordinary  before  whom  it  has  been 
taken  makes  great  avizandum  with  it ;  or,  if  taken  on  com- 
mission, the  Court  make  avizandum  to  themselves.   The  term 
is  circumduccd,  a  prepared  state  is  made  up,  and  the  case 
is  then  advised  and  decided.*     A  proof  is  always  alloired. 

^  Not  reported  on  this  point.  See  the  case  reported  in  the  Hoiu«  ^ 
Lords,  27  June  1^33,  vi.  W.  and  S.  394. 

2  **  The  Lords,  &c — Circuniduce  the  term  for  proving,  makearii*©- 
dum  with  the  i)roof  adduced,  and  remit  to  the  clerk  to  prepare  a  «tal«» 
in  common  form.'* 

The  final  interlocutors  in  the  case  are  in  this  form :  — 

*'  The  Lords  having  advised  the  state  of  the  process,  adminicles  p*'**' 
duced,  testimonies  of  the  witnesses  adduced,  and  heard,  &c. — ^they***** 
the  casus  amissioiiis  of  the  libelled  ,  and  the  tenor  thereof  •• 

libelled,  proven,  and  decern  and  declare  accordingly  ;'* — or,  **  The  U*^*^ 
having  advised  the  state  of  the  process,  adminicles  produced,  testinJ^^*'*^ 
of  the  witnesses  adduced,  and  heard,  &c — they  find  the  tenor  of  the  ^•'^ 
as  libelled,  not  proven,  and  therefore  assoilzie,  and  decern.'* 

"  In  some  cases  they  (the  Lords)  will  find  the  tenor  of  the  deed  pr*^ 
but  not  as  libelled.     In  such  ca>cs  the  form  is  to  find  the  tenor  pr^^ 
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although  the  adminiclos  in  process  arc  sufficient  to  prove  the 
tenor,  and  it  is  not  intended  to  lead  any  additional  proof; 

E.  qf  Aberdeen  v. ,  5  Aug.  1775  ;  Tait's  MS.  ubi  supra  ; 

Charteris  of  Amisfield  v.  Moncrleff  of  Culfargy,  31  Jan. 
1778,   Ibid.    The  reason  of  this  is,  that  a  prepared  state 
may  be  made  up,  with  the  adminicles  inserted,  otherwise,  as 
the  adminicles  are  given  up  to  the  party,  nothing  would 
remain  on  record,  to  shew  on  what  the  Court  had  proceeded 
in  giving  decree.     In  ordinary  cases,  the  State  narrates  the 
summons  and  procedure  in  Court ;  contains  the  depositions 
of  the  witnesses  aci  longum;  and  a  full  inventory  and  descrip- 
tion of  the  writs  produced.     Although  a  document  produced 
in  process  and  quoted  in  the  record  may  have  been  omitted 
in  making  up  the  State,  it  is  competent  to  refer  to  it  as  a 
production  in  the  cause ;  Robertson  v.  Ilyndman,  22  June 
1832,  xi.  S.  775.    By  the  A.S.  11  July  1828,  §  97,  it  is  de- 
clared, "  that  in  provings  of  the  tenor,  the  form  of  pro- 
cedure shall  continue  as  formerly,  except  that,  if  it  shall 
appear  necessary,  the  Court  may  direct  a  special  issue  as  to 
particular  fact«  to  be  tried*'  by  jury. 

it  has  sometimes  been  attempted  to  oppose  actions  of 
proving  the  tenor,  by  alleging,  that  the  writ  has  been  extiii- 
guifthed  and  discharged ;  but  this  is  no  defence,  and  the 
pursuer  is  not  obliged  to  discuss  whether  the  writ  bo  dis- 


1 


V  liWlk'd,  except  as  to  certain  clauses,  which  mu^t  be  specially  niention- 
«d;  (ir  to  find  the  tenor  proven,  conform  to  at^pccial  arlniinicle  produced, 
web  as  a  notarial  copy,  cancelled  double,  extract  from  a  record,  or  other 
*dminicle,  wherein  the  deed  is  recited.  Of  this  an  instance  occurred,  July 
1767,Zeid«  Kay  v.  Sir  Robert  Gordon,  (v.  Sup.  935);  another,  Nov.  1767, 
^dReaywMuckays;  and  another,  11  Aug.  1709,  MaxicellofCardenesv. 
Grant ^  where  the  tenor  of  a  bill  was  found  proven,  not  as  libelled,  but  con- 
ftffm  to  the  extract  of  a  protest  produced  as  an  adminicle.  Another  ca«e, 
^tarson  v.  Blackwood^  was  decided  the  same  day,  where  the  tenor  of  a 
^nd  va<(  found  proven,  as  libelled,  except  as  to  the  day  from  which  it 
W  inter«4^t, — which  wa^  found  to  be  the  1st  and  not  the  5th  of  Decern- 
Wr  17J8."— Taifs  MS.  ubi  supra. 
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charged  or  not,  for  the  defender  will  have  an  opportunity  of 
pleading  this  defence,  when  any  action  is  raised  on  the  decree 
of  proving ;  Inglis  v.  Charteris  and  Hay^  26  June  1712,  M. 
2744 ;  Crers.  of  Hamilton  v.  Hamilton,  7  July  1713,  M. 
2745.  On  the  same  principle,  an  action  of  proving  of  the 
tenor  of  a  deed  affecting  his  paternal  lands,  is  competent 
against  a  minor ;  Master  of  Jedburgh  v.  E.  of  Home,  15 
Feb.  1628,  M.  9083  and  16,086. 

SECT.  VIII. — EFFECT  OF  DECREE. 

The  decree  being  extracted,  revives  the  lost  writing,  and 
it  has  the  same  force,  as  the  deed  itself  would  have,  if  exist- 
ing. Improbation  on  the  head  of  falsehood  may,  no  doubt, 
be  offered  against  it,  but,  from  the  proof  which  must  ne- 
cessarily have  been  taken,  with  little  hope  of  success,  in 
the  general  case ;  see  supra,  p.  636. 

SECT.  IX. — PROVING  OF  TENOR  INCIDENTALLY. 

In  some  cases  the  tenor  of  a  deed  is  allowed  to  be  prove<3 
incidentally,  without  a  formal  action,  as  in  the  case  of  d^^ 
pending  actions  of  competition,  as  rankings  and  sale,  mii^ 
tiplepoindings,  &c. ;   see  Balf.  188 ;  supra,  p.  597.     If 
writ  import  merely  the  extinction  or  restriction  of  a  debt  cr:' 
security,  though  heritable,  it  may  be  supplied  by  adminicle  ^ 
without  proving  the  tenor ;  but  if  the  writ  be  one  upc^  ^ 
which  a  permanent  right  is  to  be  set  up,  or  execution  t^ 
follow,  there  must  be  a  regular  action  ;  Maxwell  and  Rid^ 
del  V.  Ma^cwel  9  Nov.  1742,  M.  15,820 ;  Elchies,    Tenor, 
No.  4,  and  Notes.     Where  actions  of  proving  the  tenor  are 
brought  to  obviate  the  presumptive  falsehood  created  by 
the  decree  of  certification  in  reductions,  more  slender  evi- 
dence will  be  sustained  as  a  defence  against  the  reduction, 
than  where  the  writ  is  to  be  reared  up  as  the  ground  of 
a  future  action,  Waddell  v.  Waddel  and  Husband,  21  Nov. 
1707,  M.  15,818  ;  and  it  has  been  maintained,  that  a  proving 
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of  the  tenor  is  only  necessary  to  found  an  action,  not  to  make 
out  a  defence,  Moderator  of  the  Synod  of  Merse  and  Teviot- 
dale,  ^c.  V.  Scot,  21  Nov.  1753,  M.  15,823 ;  but  see  Boyd  v. 
Anderson,  ^c,  5  June  1823,  ii.  S.  363,   (N.  E.  323).     See 
supra,  p.  636.     Where  one  who  had  granted  a  back  bond 
declaring  he  held  heritable  property  in  trust,  fraudulently 
destroyed  it,  the  Court,  in  an  action  of  reduction  of  the 
party's  right,  on  the  ground  of  the  trust,   sustained  the 
grounds  of  reduction,  (though  trusts  can  in  general  only  be 
proved  by  the  writ  or  oath  of  the  trustee),  on  evidence 
Wng  adduced   that   the   party  improperly   destroyed  his 
back  bond,  Kennoway  v.  Ainsley,  18  Feb.  1752,  M.   12,438. 
In  actions  of  reduction,  a  proving  of  the  tenor  may  be  re- 
peated ;  and  the  Court  will  in  general  sist  the  process  of 
reduction,  to  allow  time  for  carrying  through  the  proving, 
Udn  V.  Dunse,  12  June  1701,  M.  2742 ;  Bankt.  iv.  29.  8 ; 
^fra,  p.  630 ;  and  this  is  often  done  in  other  actions,  where 
it  is  found  necessary  that  the   tenor  of  a  writing  should 
^  proved.     It  has  been  doubted,  whether    a   decree   of 
proving  the  tenor  will  satisfy  the  production  in  a  reduc- 
&n ;  but  it  would  appear  it  would ;  Dirleton's  Doubts,  A.  t, ; 
*wpra,  p.  636.     In  depending  actions  also,  the  Court  will, 
upon  a  summary  application,  allow  a  writ  which  has  been 
produced  and  partially  injured,  to  bo  redintegrated,  whore 
tile  proof  is   clear,   and  the   application  is  made   de  re- 
<*««,  Balf.  188;  Allan  v.  Ker,  30  July  1680,  iii.  Sup.  369 ; 
Bme  V.  Home,  13  July  1680,  M.  14,999  ;  Hume,  Petr.,  17 
%  1712,   M.  14,967.     The   same  will  be   done,   where 

documents  in  process  are  accidentally  injured, v. , 

J)ec.  1768,  Tait's  MS.  uhi  supra ;  or  where  a  step  of  a  pro- 
ceiB  is  lost.     Thus,  in  the  ranking  of  the  Crers,  of  Stenhouse 
ofSouthfodd,  22  Dec.  1769,  a  petition,  with  several  inter- 
locators,  having  been  lost  out  of  a  depending  process,  the 
Lords,  upon  application  by  petition,  shortly  after  the  acci- 
dent, remitted  to  the  Lord  Ordinary  to  inquire  and  report ; 
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and,  on  his  report,  they  sustained  the  adminicleSy  declared 
the  petition  was  of  the  tenor  of  the  copy  produced,  and  that 
the  copy  was  to  be  held  as  the  principal.  All  parties  inter- 
ested concurred,  Ibid.  See  also  Watsons  y.  Scott,  22  Feb. 
1839,  i.  D.  548.  If,  however,  the  parties  to  the  process  will 
not  consent,  it  may  be  more  difficult  to  supply  the  loss  of 
steps  of  a  process,  Hamilton  v.  Durie's  Trs.,  5  Dec.  1826, 
V.  S.  77,  (N.  E.  71) ;  Clyne  v.  Johnstone  and  Barr,  28  Nov. 
1832,  xi.  S.  131.  Where  a  deed  has  been  by  carelessness 
mutilated^  the  Court  will,  on  a  summary  application  by 
those  interested,  remit  to  the  deputy  clerk  register,  to  take 
such  steps  as  may  be  necessary  to  restore  it  and  render  it 
legible,  Jeffreys  and  Mandy,,  Petrs.y  10  Feb.  1827,  ▼.  S. 
334,  (N.  £.  310).  But,  except  in  cases  of  the  above  kind,  a 
regular  action  must  be  raised,  though  only  for  the  purpose 
of  proving  the  tenor  of  a  few  words  of  a  deed,  which  have 
been  fraudulently  obliterated,  Ronaldj  3  July  1830,  viii.  S. 
1008. 

SECT.  X. CONCLUSION. 

Actions  of  proving  the  tenor  have  been  treated  of  at  con- 
siderable length  by  our  institutional  writers ;  and  compa- 
ratively little  additional  information  to  what  is  contained  in 
them,  will  be  found  in  the  decisions,  either  ancient  or  mo- 
dern, Stair,  iv.  32 ;  Jlore,  ccclxxxiii. ;  Bankt.  iv.  29 ;  Ersk. 
iv.  1.  54,  et  seq. 

Statutes  have  at  different  times  been  passed,  to  facilitate 
the  proving  of  the  tenor  of  lost  writings, — 1707,  c.  9,  (c.  10, 
Th.  Ed.  xi.  433),  relative  to  the  decrees  of  the  commission 
of  teinds,  burned  in  the  fire  in  Edinburgh  in  1700 ;  8  Geo. 
1.  c.  28,  (1721),  and  9  Geo.  I.  c.  25,  (1722),  as  to  the  re- 
cords of  the  Commissary  Court  of  Aberdeen,  burned  or  lost 
by  fire;  20  Geo.  II.  c.  20,  (1747);  and  21  Geo.  U.  c.  17, 
(1748),  relative  to  the  title-deeds  destroyed  in  the  Rebellion 
of  1745. 
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CHAPTER  VI. 
OF  ACTIONS  OF  DIVISION  OF  COMMONTIES. 

SECT.  I. — NOT  DIVISIBLE  AT  COMMON  LAW. 

All  our  authorities  agree,  that  the  property  of  common- 
ties  could  not  be  divided,  at  common  law,  except  of  consent 
of  parties,  Craig,  ii.  8.  35 ;  Bankt.  i.  8.  36  ;  Ersk.  iii.  3.  56. 
This  probably  arose  from  the  circumstance,  that  it  was  im- 
possible to  divide  commonties  in  general,  without  changing 
the  nature  of  the  right,  e.  g,  converting  rights  of  servitude 
into  rights  of  property,  &c. ;  but  the  common  law  furnished 
actions  for  dividing  the  possession  of  the  common.     Thus, 
the  summons  of  souming  and   rouming  was  intended  to 
iwertain  the  number  of  cattle  each  of  the  co-proprietors 
wag  entitled  to  depasture  on  the  common,  and  to  allocate 
to  each  a  certain  portion  of  it  for  that  purpose,  leaving  the 
^hm  still  common.    At  common  law,  a  muir,  which  is  sub- 
ject to  a  servitude,  may  be  divided,  as  far  as  the  surface  ^is 
concerned,  but  without  prejudice  to  the  property  of  the 
pound;  though   the  property  cannot  be  divided,  on  ac- 
count of  there  only  being  one  proprietor,  the  other  heritors 
hebg  only  entitled  to  servitudes  on  it.  Sir  G,  Stewart  v. 
Mackenzie,  3  June  1748,  M.  2476 ;  Elchies,  Cominonty,  No. 
7;  Kilkerran,  p.  129.*     In  Dallas'  Styles,  V.  i.  P.  iii.  56, 
will  be  found  even  a  form  of  a  summons  for  the  division  of 
a  moss,  founded  on  the  common  law. 

SECT.  II. — STATUTE  1695. 

As  many  extensive  commons  existed  in  Scotland,  and  as 

*  Mr.  Tait  says  of  this  case,  "  the  decision  is  right  upon  the  footing  of 
the  common  law,  but  wrong  upon  the  statute." — Tait*s  MS.  "^Proces  of 
Dirisioii  of  Commonty.*' 
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no  permanent  improvement  could  be  made  on  them  until 
divided,  it  was  necessary,  for  the  welfare  of  the  country,  that 
a  change  should  be  made  on  the  law.  The  act  1695,  c. 
38,  (c.  69,  Th.  Ed.  ix.  462),  was  therefore  passed,  which 
enacts,  that  *^  for  preventing  the  discords  which  arise  about 
commonties,  and  for  the  more  easie  and  expedit  deciding 
thereof,  all  commonties,  except  the  commonties  belonging 
to  the  king  and  royal  burghs, — that  is,  all  that  belongs  to 
his  Majesty  in  property,  or  royal  burghs  in  burgage,  may  bo 
divided  at  the  instance  of  any  having  interest,  by  summons 
raised  against  all  persons  concerned,  before  the  Liords  of 
Session,  who  are  hereby  empowered  to  discuss  the  rele- 
vancy, and  to  determine  upon  the  rights  and  interests  of  all 
parties  concerned,  and  to  value  and  divide  the  same,  ac- 
cording to  the  value  of  the  rights  and  interests  of  the 
several  parties  concerned,  and  to  grant  commissions  to  she- 
riffs, Stewarts,  baillies  of  regality,  and  their  deputes,  or 
justices  of  peace,  or  others,  for  perambulating,  and  taking 
all  other  necessary  probation ;  which  commissions  shall  be 
reported  to  the  said  Lords,  and  the  said  processes  ultimately 
determined  by  them. 

"  And  where  mosses  shall  happen  to  be  in  the  said  com- 
monties, with  power  to  the  said  Lords  to  divide  the  said 
mosses  amongst  the  several  parties  having  interest  therein, 
in  manner  foresaid  ;  or,  in  case  it  shall  be  instructed  to  the 
said  Lords  that  the  said  mosses  cannot  be  conveniently 
divided,  his  Majesty,  with  consent  foresaid,  statutes  and 
declares,  that  the  said  mosses  shall  remain  common,  with 
free  ish  and  entry  thereto,  whether  divided  or  not."  Where 
it  has  been  declared  in  a  process  of  division  of  a  commonty, 
that  a  moss  is  to  remain  common,  it  is  not  competent  after- 
wards to  insist  for  a  division  of  the  moss,  the  power  con- 
ferred by  the  statute  being  exhausted,  Johiiston  v.  Johnston, 
^c,  29  Nov.  1831,  X.  S.  70  ;  see  infra,  p.  858. 
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"  Declaring  also,  that  the  interest  of  the  heritors  having 
right  in  the  said  commonties  shall  be  estimate  according  to 
the  valuation  of  their  respective  lands  or  properties,  and 
wliich  divisions  are  appointed  to  be  made  of  that  part  of  the 
eommonty  that  is  next  adjacent  to  each  heritor's  property." 

SECT.  III. — WHAT  IS  TO  BE  CONSIDERED  A  COMMONTY. 

It  would  at  first  sight  be  thought,  that  little  question 
eonld  arise  as  to  what  was  meant  to  be  subjected  to  division  ; 
but  much  discussion  has  arisen  on  this  point. 

The  first  doubt  which  occurred  was,  whether  what  is  called 
in  ordinary  language  a  common,  where  there  is  only  one 
proprietor,  the  other  heritors  having  rights  of  servitude,  as  of 
parturage,  &c.  only,  could  be  divided,  and  it  was  once  found 
it  might ;  Lord  Polwarth  and  Hog  v.   E.  of  Home  and 
Trotter,  31  Jan.  1724,  M.  2462.    Tliis  decision  was  not, 
Wever,  followed  as  a  precedent,  on  the  ground  that  the 
word  eommonty,  in  a  legal  sense,  necessarily  implied  there 
were  more  proprietors  than  one,  and  an  opposite  decision 
W  therefore  given ;    Sir  R.  Stewart  v.  Feuars  of  Tilli- 
^try,  21  Dec.  1739,  M.  2469.    The  Court,  however,  were 
nearly  equally  divided  in  this  case,  and  the  question  was 
■pin  debated.  Sir  G.  Stewart  v.  Mackenzie,  3  June  1748, 
I      M.  2476 ;  but  no  judgment  was  pronounced  on  this  point. 
In  a  later  case,  Maitland,  8fc»  v.  Lambert^  S^c,  28  June  1769, 
M.  2483,  the  point  was  held  still  open  for  discussion,  and 
in  Laurie^  Sfc.  v.  D.  of  Hamilton,  21  Feb.  1771,  M.  Apx. 
Cammanty,  No.  2,  and  under  the  name  of  Division  of  Red- 
dingrig,  8  Feb.  1771,  Tait's  MS.  "  Proces  of  Division  of 
Commonty,"  it  was  held  that  such  a  common  could  not  be 
divided ;  and  the  same  decision  was  given  in  two  subse- 
quent cases.  Gall  v.  Greenhill,  31  May  1810,  F.  C,  and 
Xord  Aboyne  v.  Farquharson,  27  Nov.  1811,  (not  reported), 
and  the  point  is  now  held  as  settled. 
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It  would  seem,  however,  that  this  difficulty  may  be  over- 
come by  a  very  simple  expedient :  The  sole  proprietor  has 
only  to  convey  to  any  adjoining  proprietor  a  small  portion  of 
the  common,  and  then,  as  there  are  two  co-proprietors,  the 
division  may  proceed.  It  was  even  held  in  one  case,  that 
such  a  conveyance  made,  pendente  processu,  was  sufficient  to 
enable  the  Court  to  proceed  with  the  division  ;  Maitland,  Sfc. 
v.  Lambert,  4-c.  supra.  When  there  is  a  common  property, 
it  would  rather  appear  that  the  action  may  be  pursued  at  the 
instance  of  one  who  has  merely  a  servitude  on  the  pro- 
perty, for  the  act  declares  the  common  "  may  be  divided 
at  the  instance  of  any  having  interest,"  Sir  R.  Stewart  v. 
Feuars  of  Tillicoultry,  1  Feb.  1740,  M.  2469 ;  Kilkerran's, 
Report,  M.  2474.  In  one  case,  Lord  Wigton  and  Lftck- 
hart  V.  Pfoprietors  of  Muir  of  Biggar,  12  Jan.  1739,  v. 
Sup.  662,  several  of  the  judges  doubted,  if  one  having 
a  right  of  servitude  merely  could  pursue  a  division.  But 
see  Douglas,  Sfc.  v.  Inglis,  §-c.,  21  Jan.  1777,  M.  Apx.  Run- 
rig,  No.  2 ;  also  Polwarth  and  Hog  v.  E.  of  Iloine  and 
Trotter,  31  Jan.  1724,  M.  2462 ;  and  Trotter  v.  E.  of 
Marchmont,  12  Feb.  1736,  i.  Cr.  and  Stew.  186.  Trustees 
of  a  party  deceased,  who  have  merely  a  power  to  manage 
his  estates,  cannot  insist  in  a  division  of  a  commonty; 
Graham's  Trs,  v.  Roswell,  2  Dec.  1830,  ix.  S.  121.  The 
ordinary  rule  of  law  must,  however,  be  observed,  that  dif- 
ferent pursuers  cannot  pursue  in  the  same  libel ;  e,  g.  seve- 
ral feuars  claiming  right  to  the  common,  Mags,  of  Lauder 
V.  Spence,  ^c.  17  May  1821,  i.  S.  13,  (N.  E.  15). 

SECT.  IV. — WHAT  IS  A  RIGHT  OF  PROPERTY,  AND  WHAT  A 
SERVITUDE  ONLY. 

A  very  important  and  difficult  question,  however,  often 
arises,  whether  titles  give  a  right  of  property  in  the  common 
or  of  servitude  merely.      Now,  if  the  expression  used  be. 
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*'  with  parts,  pendicles,  and  pertinents/'  or  **  with  mosses, 
muirs,  commonties,  parts,  and  pertinents,"  **  with  the  com- 
moDty,"  '*cumcommunio,'*  "with  full  right  to  the  commonty,*' 
the  right  is  presamed  to  be  one  of  property.     But  if  the 
tonus  used  be  "  cum  privilegio  communitatu  et  2^<^turcey" 
**  with  parts,  pendicles,  and  pertinents,  with  common  pas- 
turage used  and  wont,"  "with  pasturage  of  cattle,  and  pri- 
vilege of  commonty,"  a  right  of  servitude  only  is  lield  to  be 
oonveyed,  though  the  possession,  in  both  cases,  may  have 
been  much  the  same ;  £arl  of  Wu/town  and  Lockhart  v. 
Tmara  of  Biggar  and  Quotquam,  1  Feb.  1739,  v.  Sup.  209 ; 
Johnston,  ^-c.  v.  D,  of  Hamilton,  30  July  1768,  M.  2481, 
Hailes,  244,  and  note  to  next  case,  D.  of  Buccleugh  ;  D,  of 
Buecleugh  v.  Erskine,  §-c.,  16  June  1812,  F.  C,  (see  iufray 
p.  855);  Balfour  v.  Moncrieff,  15  Dec.  1752,  M.  2479;  El- 
dries,  Commontyy  No.  8,  and   Notes.     Titles  "  with  parts 
tnd  pertinents  used  and  wont,"  and  **  with  the  privilege  of 
•biding,"  held  not  to  impart  a  right  of  property  in  a  coni- 
nKm,  unless  so  explained  by  possession  following  thereon;  E. 
of  Airlie  v.  Rattray,  11  Mar.  1835,  xiii.  S.  691.     A  convey- 
uce  of  certain  high  lands  ''  as  the  shealings  and  grassings 
f     of  A."  was  held  to  be  a  conveyance  of  the  lands  in  pro- 
perty; Beaumont  v.  Lord  Glenlyony  11  July  1843,  v.  D. 
1337.    Where  both  parties,  also,  in  mutual  declarators  of 
property,  prove  their  libel,  a  commonty  is  to  be  infen-ed ; 
Gibwn  v.  Oswald,  13  June  1668,  M.  12,739.   An  infeftment 
in  lands,  with  parts  and  pertinents,  is  a  sufficient  title  on 
which  to  prescribe,  by  possession  as  proprietor,  a  right  of 
property  in  an  adjoining  common,  included  expressly  in  the 
rij^hts  of  another,  although  there  may  be  an  old  decree, 
finding  the  right  to  be  a  servitude  merely ;  E.  of  Fife's  Trs. 
T.  Cuming,  16  Jan.  1830,  viii.  S.  326 ;  and  25  Jan.  1831, 
iz.  S.  336.      But  more  ambiguous  expressions  sometimes 
oectir  ;  and,  in  these  cases,  the  usage  must  be  resorted  to,  as 

3  I 
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explaining  their  meaning.  If  it  appear  that,  under  such  titles, 
one  of  the  parties  has  been  in  use  to  take  the  full  use  of  the 
property,  as  by  cutting  wood,  digging  for  minerals,  and 
tilling  a  part  of  it,  while  the  others  have  restricted  themselves 
to  sending  cattle  to  depasture,  or  have  been  in  the  practice 
of  taking  feal  and  divot  only,  the  first  is  to  be  considered 
proprietor,  and  the  others  only  entitled  to  rights  of  servitude; 
D.  ofBuccleugh  and  note,  supra.  But  where  one  heritor  had 
been  in  use  to  work  coals,  while  the  others,  with  that  ex- 
ception, had  taken  all  the  use  which  the  commonty  admitted 
of, — the  first  was  not  held  to  be  sole  proprietor,  and  he  was 
consequently  held  not  to  have  an  exclusive  right  to  the  coal, 
for  the  others,  if  co-proprietors  of  the  surface,  were,  in  such 
circumstances,  necessarily  co-proprietors  of  the  coal ;  John- 
ston, ^c.  V.  D.  of  Hamilton,  §-c.,  supra. 

The  clause  "  with  pertinents"  in  a  bounding  charter,  has 
been  held  to  be  a  sufficient  foundation  to  acquire  a  servitude 
over  grounds  beyond  the  boundaries  described  in  the 
charter;  Watt  v.  Paterson,  10  Nov.  1813,  ii,  Dow.  25; 
Hepburn  y.  D.  of  Gordon,  25  Nov.  1823,  iii.  S.  525,  (N.  E. 
459);  but  not  to  acquire  a  common  property  in  such  grounds. 
In  Beaumont  v.  Lord  Glenlyon,  11  July  1843,  v.  D.  1337,  it 
was  held  that  a  bounding  charter,  without  a  clause  of  parts 
and  pertinents,  did  not  exclude  a  party  from  pursuing  a  decla- 
rator of  servitude  over  adjoining  lands,  in  respect  of  alleged 
prescriptive  possession.  See  Bell's  Prins.  §  738,  &c.,  and  993. 

SECT.  V. — SOME  COMMONTIES  CANNOT  BE  DIVIDED. 

The  act  expressly  excepts  from  division  commonties  the 
property  of  the  king,  and  of  royal  burghs  ;  and,  if  the  pro- 
perty be  vested  in  the  crown,  though  the  whole  benefit  ii 
conferred  by  grant  upon  a  subject,  yet  such  a  common  can- 
not be  divided ;  Sandilands^  Sfc,  v.  Mags,  of  Falkland,  19 
Jan.  1809,  F.  C. ;  see  Rattray  v.  Graham  and  RamMiy,  27 
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Nov.  1724,  M.  2463 ;  Henderson,  Sf^c.  v.  Malcolm,  ^c,  29 
June  1815,  F.  C. ;  and  White,  ^c,  v.  CaUer,  §-c.,  13  Feb. 
1812,  there  referred  to. 

SECT.  VI. — PROCEDURE  IN  ACTION. 

All  parties  having  interest,  whether  on  rights  of  property 
or  of  servitude  merely,  must  be  made  parties  to  the  action  ; 
but  it  is  unnecessary  to  cite  the  tenants  ;  Drummond  v.  Swmi- 
sum,  18  July  1782,  il.  2487  ;  Hailes,  905.  Real  creditors  or 
adjudgers  in  possession  must  be  cited ;  Duncan  ami  Likaly, 
Petrs.j  Dec.  1768,  Tait's  MS.  ubi  supra.  If  any  of  the  defen- 
ders die,  pendente  lite,  their  representatives  cannot  be  called 
on  a  diligence,  but  only  in  the  usual  way,  by  a  transference  ; 
Sir  John  Hall,  Petr,,  31  July  1765,  Ibid,  To  save  expense 
the  respondents  generally  sist  themselves  in  the  action.  The 
summons  is  executed,  called,  and  enrolled,  in  common  form  ; 
and  the  pursuer  ought  to  produce  his  titles  with  the  sum- 
mons.^ If  no  objection  be  made  to  the  title  to  pursue,  the 
fiwt  interlocutor^  will  be  pronounced,  sustaining  the  pur- 

^ "  I  have  frequently  observed  a  division  of  common  and  of  runrig  in 
one  libel,  where  parties  are  the  same." — Tait's  MS.  *'  Accumulation  of 
Actions." 

' "  The  Lord  Ordinary,  &c.  sustains  the  pursuer's  title  to  carry  on  the 

process:  sustains  the  libel  of  division:  finds  the  same  relevant :  grants 

tODmissioD  to  advocate,  whom  failing,  the  Judge  Ordinary 

of  the  bounds,  to  visit  and  perambulate,  and  take  cognizance  of  the  several 

linuts  and  marches  of  the  commonty  or  muir  libelled,  and  to  take  all  ne- 

cctsirj  probation  thereanent,  by  the  oaths  of  such  habile  witnesses  as 

ihall  be  adduced  by  the  parties,  for  ascertaining  the  limits  and  extent  of 

tlie  laid  commonty,  and  the  possession  of  the  respective  parties  therein, 

aod  the  extent  and  endurance  of  the  said  possessions,  and  of  any  inter- 

n^ons  that  may  have  been  made  by  the  parties  to  one  another's  posses- 

Dt,  and  for  what  rooms  or  lands  such  possessions  have  been  had :  and 

.tfdftinf  extracts  of  the  valuations  of  the  lands  so  possessed  to  be  produced 

i   kefore  the  commissioners : 

I,      And  likewise  to  take  trial  and  cognition  by  the  oaths  of  such  witnesses 
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suer'a  title  and  the  libel ;  and  commission  will  be  granted  to 
perambulate  the  commonty,  ascertain  its  boundaries,  the 

as  shall  be  adduced  by  the  parties  of  the  different  qualities  of  the  ground, 
and  to  cause  measure  the  said  whole  commonty,  and  every  parcel  thereof, 
as  the  same  shall  be  distinguished  by  its  different  qualities ;  and  for  that 
end  to  call  to  their  assistance  persons  skilled  in  measuring  ground,  and  to 
cause  them,  upon  oath,  make  out  a  scheme  or  map  of  the  said  whole 
commonty  in  its  quantity,  and  of  every  parcel  thereof,  as  it  shall  be  dis- 
tinguished by  its  different  qualities ;  and  thereafter  to  proceed  to  divide 
the  said  ground  among  the  parties  having  interest  therein,  and  that 
according  to  the  valued  rents  of  the  several  lands,  as  part  and  per- 
tinent whereof  they  possess  the  commonty  : 

And  to  assign  the  small  heritors  in  the  glen  of  ,  having  one  ge- 

neral valuation,  such  a  piece  of  the  said  common  muir  as  will  correspood 
to  the  said  general  valuation,  to  be  possessed  by  them  in  common  among 
themselves,  or  to  be  divided  by  and  among  themselves,  as  they  shall  tbiok 
fit ;  but  exclusive  of  the  others : 

Due  regard  being  always  had  to  quantity  and  quality,  and  that  in  the 
appointment  of  their  shares,  each  heritor*s  part  shall  be  set  off  to  hin, 
so  as  it  may  be  next  ewest  and  most  convenient  to  his  property  laDdi; 
and  to  put  and  to  set  march-stones  for  dividing  each  heritor's  proportiofi 
from  the  other  : 

As  also  to  divide,  in  the  same  manner,  the  mosses,  if  any  be,  Ijiog 
within  the  said  common  muir,  among  the  said  heritors :  but  in  esse  it 
shall  be  instructed  to  the  commissioners,  that  the  mosses  cannot  be  con- 
veniently divided,  to  cause  leave  the  same  still  common,  with  free  ish  tfd 
entry  thereto : 

And  that  upon  the  ground  of  the  said  commonty,  or  any  place  io  the 
neighbourhood  thereof,  as  shall  appear  to  the  said  commissioners  most 
convenient,  any  of  the  lawful  days  between  and  third  sedenmt-dsj  io 
November  next  to  come  :  assigns  the  said  third  sederunt-day  in  Not«»- 
ber  next  for  reporting  the  same,  and  grants  diligence,  at  the  instance  <■■ 
all  parties,  pursuer  and  defenders,  for  citing  witnesses,  to  compear  before 
the  commissioners,  to  the  effect  foresaid : 

And  ordains  the  commissioners,  in  the  division,  to  have  a  due  regirdto 
the  houses  and  property  lands  of  the  several  parties  having  interest. 

And  in  order  that  no  party  entitled  to  a  share  in  the  said  division  9^ 
be  excluded  therefrom,  authorizes  the  clerk  to  receive  such  intereiti » 
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poBsesaion  by  the  different  heritors,  to  get  the  ground  mea- 
sured, and  a  map  made  out,  and  to  divide  the  common 
among  the  several  parties  interested ;  and  diligence  is 
granted,  at  the  same  time,  against  witnesses  and  havers. 
In  divisions  of  commonties,  rankings  and  sales,  &c.  the  proof 
is,  in  general^  ordered  to  be  reported  to  the  Court ;  and,  in 
toch  cases,  if  the  proof  be  not  likely  to  be  concluded  within 
the  time  when  it  is  ordered  to  be  reported,  application  must 
be  made  to  the  Court,  before  the  day  appointed,  for  a  pro- 
rogation or  renewal  of  the  act  and  commission ;  but  if,  as 
sometimes  happens,  the  proof  is  ordered  to  be  reported  to 
the  Lord  Ordinary,  the  Court  will  not  interfere,  for  the 
application  must  be  made  to  the  Ordinary ;  A.  S.  11  July 
1828,  §108;  Bev.  605. 

"  It  it  has  been  said,  that  should  the  pursuer  in  a  process 
<rf  division  die,  pendente  processus  any  of  the  defenders 
baTmg  title  to  have  brought  the  proces  originally,  would 
.  Ve  aUowed  to  take  it  up,  by  warrant  of  the  Court,  in  the 
Jl  ttme  way,  as  is  practised  in  sales ;  such  a  process  is  under- 
sA  stood  to  be  for  the  common  interest,  and  to  fall  under  the 
ttme  principle  as  processes  of  sale  ;"  Tait's  MS.  ubi  supra. 

SECT.  VII. — RULES  FOR  DIVISION. 

lo  dividing  the  commonty,  the  rule  for  the  allocation  laid 
down  by  the  statute  is  the  valued  rent  of  the  properties  which 
kate  right  to  the  common.*  It  does  not  affect  the  right  of  an 


*«y  be  produced  before  extract ;  as  also,  appoints  the  commissioners  to 
fKei?e  such  interests  as  shall  be  produced  before  them  ;  and  to  admit  the 
fvtiey  so  producing  to  a  share  in  the  said  division,  according  to  their 
(everal  rights,  interests  and  possessions,  in  the  same  manner  as  is  above 
dttcribed."     Bev.  565. 

*  **  Opinion  at/ormed  21  Jan.  1778. — In  the  division  of  commontys 
properlj  so  called ;  that  is,  where  there  are  common  proprietors,  the 
mJe  of  the  division  of  the  property  among  the  proprietors,  fixed  by  the 
»ci  of  Parliament,  is  the  valued  rent :  this  is  the  rule  for  dividing  a 
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heritor  that  he  has  not  sent  so  many  cattle  to  the  common  as 
heritors  possessing  lands  of  inferior  value,  and  although  an 
agreement  may  have  been  entered  into  and  acted  on,  ascer- 
taining the  number  of  cattle  each  was  entitled  to  depasture, 
D.  of  Douglas  V.  Baillie,  2  Feb.  1740,  M.  2474 ;  Eichies, 
h.  t.  No.  5.  Nor  does  it  make  any  difference  that  the  lands 
for  which  a  share  is  claimed  have  a  right  of  pasturage  on 
another  common,  over  which  the  other  tenements,  to  which 
the  commonty  to  be  divided  was  a  pertinent,  have  no  right, 
Sharp  V.  Carlile,  16  June  1748,  M.  2478.  It  was,  however, 
once  found,  where  part  of  a  common  had  been  divided  ex- 
trajudiciaUy,  and  the  remainder  agreed  to  be  kept  in  common, 
the  number  of  cattle  each  heritor  should  depasture  being 
fixed,  that  in  dividing  the  common,  the  rule  was  not  the 
valued  rent,  but  the  proportions  fixed  by  the  agreement, 
Tennant  v.  Murray,  &c.,  24  Nov.  1738,  Eichies,  h,  t  No.  1 ; 
2466;  but  this  was  a  special  case,  and,  in  so  far  as  anjr 
general  principle  can  be  deduced  from  it,  overruled  by  the 
above  case  of  D,  of  Dotifflas,  Eichies,  h.  t  No.  5.  Where 
the  question,  however,  was  with  a  number  of  feuars  having 
servitudes  disponed  to  them,  it  was  decided,  that  the  rule 
to  be  followed  was  not  the  valued  rent,  but  the  number  of 
cattle  in  use  to  be  depastured,  unless  where  the  titles  limited 
the  feuars  to  a  smaUer  number,  Maitland  v.  Tait,  ^c,  H 
Aug.  1772,  M.  2485;  Hailes,  646. 

calo  ad  centrum  ;  iv.  New  Coll.  p.  144,  (Johnston,  g-c.  in  text,  supra^  p- 
850).  But  in  the  secondary  questions  between  the  proprietors  and  theser-^ 
vitude  men,  possession  or  agreement  must  be  the  rule  ;  and  with  regard  t^ 
the  servitude  men,  the  division  is  not  a  division  of  the  property,  but  a  super- 
ficial division,  limiting  their  servitude  to  a  certain  space,  while  all  below  the 
surface  remains  the  property  of  the  proprietors.     And  this  is  also  the  case 
of  a  heath  or  moor  belonging  in  property  to  one  person,  but  upon  wbicb 
servitudes  are  claimed  by  others  :  and  a  division  of  this  kind  does  nut  pn^ 
ceed  upon  the  act  1695,  but  at  common  law." — Tait's  MS.  ubi  supra. 
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Where  lands  form  part  of  a  barony,  it  has  been  found, 
that  they  were  to  draw  a  share,  not  in  proportion  to  the 
valued  rent  of  the  barony,  but  of  the  lands  only  which  have 
actually  been  in  possession  of  the  commonty,  Earl  qfWigton 
and  Lockhart  v.  Feuars  of  Biggar,  1  Feb.  1739,  M.  24G8  ; 
Dalrymple  v.  Hay,  6  Nov.  1739,  M.  2469 ;  Moncreiff,  ^-c. 
V.  Balfour,  15  Dec.  1752,  M.  2479  ;  Elchics,    Commonty, 
No.  8,  and  notes.      Some  of  these  cases,   however,  were 
carried  with  great  difficulty,  and  their  authority  seems  im- 
paired by  the  case  of  Balfour  v.  Douglas,  23  Nov.  1757, 
M.  2480,  which  has  since  been  followed  as  a  precedent. 
In  one   case,  where  a  mill   formed  part  of  the  valuation 
along  with  lands,  it  was  contended,   that  the  cumulo  va- 
luation of  the  mill  and  of  the  lands  ought  to  be  separated, 
and  a  portion  of  the  common  corresponding  to  the  lands 
only  should  be  allotted  ;  but  this  plea  was  not  listened  to, 
Snadl  V.  Ferguson,  ^c,  10  Feb.  1804,  M.  Apx.  h.  t.  No. 
3.   Although  a  proprietor  of  a  barony,  to  which  a  common 
wag  attached,  had  feued  out  the  barony,  giving  to  some  of 
the  feuars  rights  of  servitude  merely,  he  was  held  entitled 
toliave  set  aside  to  him  a  portion,  according  to  the  valu- 
ation of  these  feuars,  to  which  portion  he  was  held  to  have 
right,  subject  to  the  servitudes,  D,  of  Baccleuch  v.  Erskine^ 
j'c,  16  June  1812,  F.  C;  but  it  would  seem  that  a  superior 
88  such  simply  would  not  now  be  held  entitled  to  any  share, 
ft  M.  Advocate  v.  Balfour  and  Laing,  2  Feb.  1838,  xvi.  S.420. 
Where  the  valuation  of  the  dominant  lands  has  not  been 
blinded,  it  is  necessary,  before  the  common  can  be  divided, 
to  apply  to  the  commissioners  of  supply  to  allocate  the  valu- 
ation, and  process  will  be  sisted  in  the  meantime,  for  the 
Conrt  will  not  incidentally  take  the  necessary  proof  to  divide 
the  valuation,  D.  of  Queensberry  v.  Johnston,  Sfc,  22  Jan. 
J771,  M.  A.  t.  Apx.  No.  1. 
Where  there  is  no  valuation,  sis  in  Shetland,  the  division 
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is  regulated  with  reference  to  the  number  of  mcrks  belonging 
to  each  proprietor,  according  to  which  the  taxes  are  paid, 
Bruce  v.  Grierson,  11  Dec.  1823,  ii.  S.  673,  (N.  E.  494). 

SECT.  VIII. MODE  OF  DIVIDING. 

In  dividing  a  common,  where  there  are  some  of  the  heritors 
only  entitled  to  servitudes,  especially  if  the  tenements  of 
these  last  are  so  small  as  not  to  be  valued,  or  to  pay  cess, 
the  common  is  first  to  be  divided  among  the  joint  pro- 
prietors, according  to  their  valued  rent.  Then  each  pro- 
prietor divides  the  share  allocated  to  him  with  those  whose 
servitudes  are  derived  from  him  or  his  authors ;  that  is  to 
say,  the  value  of  the  servitude  is  estimated,  and  a  portion  of 
land  equal  to  it  is  given.  But  it  seems  to  depend  on  the 
consent  of  all  parties,  whether  this  division  can  be  made  or 
not;  for  it  has  been  found,  that  those  having  rights  of 
servitude,  cannot  compel  a  division,  there  being  no  joint 
property,  Laurie  v.  D.  of  Hamilton,  21  Feb.  1771,  M.  Apx. 
h.  t.  No.  2 ;  Hailes,  400.  Formerly,  the  proprietor  got  a 
fourth  of  the  common  as  a  prcecipuutn,  over  and  above  his 
share  of  the  division.  Lord  Polwarth  and  Hog\,  E,  of  Home 
and  Trotter,  7  Jan.  1724,  M.  2462 ;  but  he  has  now  no 
right  to  a  prccaipuum,  but  only  to  all  that  remains  after 
deducting  the  value  of  the  servitudes.  Lord  Wigtofi  v.  His 
Vassals,  23  Jan.  1739,  M.  2467;  v.  Sup.  209  and  662;  El- 
chies,  h,  t.  No.  2.  (See  supra,  p.  855.)  He  has  farther  a  right 
to  the  coals,  mines,  and  minerals,  the  heritors  who  have  ser- 
vitudes being  entitled  only  to  the  property  of  the  surface, 
Henderson  v.  Makgill,  ^c.  21  Feb.  1782,  M.  2487.  In  one 
case,  it  was  contended  that  the  dominant  tenement  was 
entitled  to  the  property  to  the  extent  of  the  lands  over 
which  it  had  exercised  the  right  of  servitude ;  but  the  rule 
was  found  to  be  the  extent  of  property  only,  equal  to  tlie 
proven  ^valuc  of  the  servitude,    Maxikenzie  v.  Magistrates 
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of  Fortrose,  5  Dec.  1823,  ii.  S.  568,  (N.  E.  482).  Mere 
priority  of  right  is  of  no  consequence  in  the  division  of  a 
common — possession  is  the  great  rule,  Hepburn,  Petr.,  2 
Feb.  1814,  F.  C.  It  sometimes  happens  that  a  number  of 
feuars,  or  small  heritors,  have  one  general  valuation ;  and, 
in  such  cases,  it  is  usual  to  set  off  a  piece  of  the  common, 
according  to  such  general  valuation,  to  be  divided  among 
themselves  as  tliey  may  think  proper.  In  dividing  the  com- 
mon, attention  is,  of  course,  to  be  paid  to  the  quality  as  well 
as  the  quantity  of  the  ground,  and  to  lay  off  each  heritor's 
share  adjacent,  or  as  near  as  possible,  to  his  own  lands,  more 
especially  if  the  heritor  have  improved  the  border  of  the 
common  lying  next  to  his  own  property.*     The  land  so  im- 

*  "  When  the  limits  of  the  common  and  of  each  party's  right  and 
po.-s<r8&ion  are  fixed  by  writ,  or  by  the  witnesses,  or  other  evidence  pro- 
duced, and  the  various  soils  and  parcels  of  which  it  consists  are  distin- 
guished, according  to  their  different  soils  and  qualities,  the  valuators  are 
called  upon  to  put  a  value  on  each  parcel  at  so  much  per  acre.  These 
valuators  give  their  report  upon  opinion,  und  must  therefore  be  men 
skilled  in  agriculture,  and  the  knowledge  of  grounds ;  and  this  method 
of  proof  the  Court  judges  better  than  allowing  a  proof  at  large  by  wit- 
nesses, which  \^uuld  be  endless  and  inextricable,  ami  which  was  therefore 
refused,  4  Aug.  1770,  Divmon  of  Common  of  Kirkton  of  Rattray ; 
afker  all  which  the  land  measurer  and  surveyor  makes  a  general  plan 
and  measurement  of  the  whole,  and  also  of  each  part  or  parcel  belonging 
to  or  possessed  by  the  different  parties,  and  of  the  different  soils,  mosses, 
lake:*,  rocks,  &c.,  of  which  the  whole  consists,  upon  the  truth  and  justice 
whereof  he  gives  his  oath.  •  •  •  'pjjg  Commissioners  then 
prr*ceed  to  make  the  division  commonly  first  upon  the  plan,  and  after- 
wards the  fields,  by  placing  march  stones,  &c.,  but  generally  allowing  all 
|iarties  previously  to  see  and  object.  They  pronounce  a  distinct  inter- 
locntor,  engrossed  in  the  minute-book  of  their  proceedings,  in  which  they 
giTe  specific  answers  to  the  points  originally  remitted  to  them  in  the  act 
and  commission,  as  to  the  extent  of  the  common,  &c.,  &c.,  and  finally 
report  the  whole  proof  and  proceedings  to  the  Court.  Incidental  dis- 
cushions  in  the  course  of  the  procedure  are  disposed  of  by  the  (^mmis* 
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proved,  however,  is  to  be  allocated  to  the  heritor  at  its  im- 
proved value,  as  it  is  presumed  that  he  has  been  reimbursed 
by  his  enjoyment  and  possession  of  it,  Kinlochy  14  Jan.  1814, 
F.  C. ;  but  if  expensive  improvements,  by  draining  or  en- 
closing, had  been  made,  they  would  probably  be  taken  into 
account. 

With  regard  to  mosses,  the  statute  empowers  the  Lords 
"  to  divide  the  said  mosses  among  the  several  parties  having 
interest  therein."  But  if  this  cannot  be  done  conveniently, 
"  the  mosses  shall  remain  common,  with  free  ish  and  entry 
thereto,  whether  divided  or  not."  The  rule  for  the  division 
of  the  mosses  is  not  clearly  laid  down  in  the  statute,  and 
practice  has  assumed  not  the  valued  rent  as  the  rule,  but  the 
extent  of  the  respective  lands  lying  along  the  front  of  the 
moss,  Campbell  v.  Lord  DougUxa,  Sfc,  17  May  1804,  M.  A.  t. 
Apx.  No.  4,  and  other  cases  there  mentioned.  Owners  of  a 
commonty  cannot  communicate  a  right  of  cutting  peats  to  a 
stranger,  without  the  consent  of  all  concerned,  Wilson 
V.  Buchanan,  25  Feb.  1800,  Hume,  120.  See  supra,  p. 
846. 

It  is  said,  by  Lord  Kaimes,  Trs.  of  Bonshaw  v.  D.  of 
Queensbeny,  15  Nov.  1764,  M.  2481,  that,  agreeably  to  the 
spirit  of  the  statute  for  dividing  commonties,  a  limestone 
quarry,  like  a  moss,  ought  to  remain  undivided.  This 
quarry  appears  to  have  been  situated  in  a  common,  for  there 
seems  nothing  to  prevent  a  limestone  quarry,  belonging  to 
several  proprietors,  being  divided  at  common  law.* 


sioners,  subject,  of  coarse,  to  the  review  of  the  Court." — Taifs  MS.  ubi 
supra, 

*  "  The  Lords,  15  Nov.  1764,  D.  of  Queeiisberry,  (in  text),  found 
the  same  as  to  a  lime  quarry,  (that  it  must  remain  undivided),  and  there 
is  no  doubt  they  would  find  the  same  as  to  other  valuable  minerals,  mill- 
stone quarries,  &c.  This  is  meant  where  there  is  only  one  of  a  kind  through 
the  comuion,  and  which  cannot  admit  of  a  division ;  other  ways  the  pro- 
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SECT.  IX. PROCEDURE  AFTER  PROOF  IS  REPORTED. 

When  the  proof  is  concluded  and  reported,  the  cause  will 
be  enroUed,  and  circumduction  and  great  avizandum  made. 
Prepared  states  have  latterly  fallen  into  disuse,  whereby  con- 
siderable unnecessary  expense  is  saved  to  the  parties.  Instead 
of  the  memorial  and  abstract,  and  when  all  parties  acquiesce 
in  the  division,  a  short  printed  petition  is  boxed  to  the 
Court,  praying  their  Lordships  to  approve  of  the  proceed- 
ings, and  pronounce  decree  ;  and  if  there  be  no  objections,  de- 
cree of  division  will  be  pronounced  by  the  Inner  house,  in 
terms  of  the  report  of  the  commissioner.*  If  there  be  any 
objections,  the  Court  will  either  dispose  of  them,  or  remit  to 
the  Ordinary  to  prepare  the  cause,  and  decide  them. 

The  forms  laid  down  in  the  Judicature  Act,  are  to  be  fol- 
lowed in  these  processes,  in  so  far  as  shall  appear  fit  and 
expedient,  A.  S.  11  July  1828,  §  103,  (supra,  p.  345). 

SECT.  X. EXPENSE  OF  DIVISION. 

The  expense  of  the  division  ouglit  to  be  paid  propor- 
tionally to  the  benefit  each  heritor  has  derived  from  the 
division,  as  shewn  by  the  value  of  the  part  of  the  commonty 
allocated  to  him  ;  but  tenants  are  not  liable  for  any  part  of 
the  expense,  not  even  for  the  interest,  during  their  leases, 
of  the  expenses  paid  by  their  landlord,  Drummond  v.  Swan- 
Stan,  18  July  1782,  M.  2487  ;  Hailes,  906.  A  land-surveyor 
who  has  made  plans  or  laid  off  the  ground,  or  the  clerk  to 
the  process,  who  has  drawn  up  the  prepared  state,  will  be 
entitled  to  decree  against  all  parties,  reserving  their  relief 
inter  se^  Wilson,  %c.  Petrs,,  10  July  1813,  F.  C. ;  Brodie  v. 
Lord  Cawdxyr,  Sfc.  7  July  1836,  xiv.  S.  1097. 

pertj  is  divided  in  the  fullest  manner,  a  ctelo  ad  centrum, — See  iv.  Neir 
Coll.  p.  144  ;"  {Johnston^  §fc,  in  text,  supra^^g,  850)  ;  Tait's  MS.  ubi supra, 
'  *'  The  Lords,  &c.  of  consent  of  all  parties,  approve  of  the  final  report 
of  the  commissioner  ;  in  terms  thereof,  and  of  the  relative  plan,  approve  of 
and  confirm  the  division  and  allocations  of  said  commonty  ab  follows,  viz. 
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SECT.  XI. — ACTION  PRIVATIVE  TO  THE  COURT  OF  SESSION. 

Actions  of  division  of  commonty  are  peculiar  to  the  Court 
of  Session,  and  cannot  be  carried  on  before  the  sheriff,  even 
where  runrig  lands  are  also  to  be  divided,  Davidson  y.  Kerr, 
2  June  1748  ;  Elchies,  A.  t.  No.  6. 


CHAPTER  VII. 
OF  "ACTIONS  OF  DIVISION  OF  RUNRIG  LANDS. 

SECT.  I. — WHAT  ARE  RUNRIG  AND  RUNDALE  ? 

In  many  parts  of  the  country,  particularly  in  the  neigh- 
bourhood of  small  towns  and  villages,  it  was  formerly  usual 
to  find  the  properties  very  much  subdivided  and  intermingled 
with  each  other,  the  alternate  ridges  in  a  field  belonging  to 
one  proprietor,  while  those  which  intervened  belonged  to 
another.  This  state  of  possession  was  found  very  disadvan- 
tageous, and  it  prevented  the  execution  of  the  acts  for  the 
encouragement  of  planting  and  enclosing.  The  statute  1695, 
c.  23,  (c.  36.  Th.  Ed.  ix.  421),  was  therefore  passed,  au- 
thorizing sheriffs,  stewards,  lords  of  regality,  and  justices  of 
the  peace  of  the  several  shires  where  the  lands  lie,  to  divide 
these  runrig  lands  among  those  interested,  on  the  applica- 
tion of  any  of  the  parties. 

The  statute  does  not  confer  any  power  on  the  Court  of 
Session  ;  and  at  common  law,  the  Court  could  hardly  possess 
any  such  power :  yet  it  has  been  usual  to  bring  actions  of 
division  of  runrig  lands  before  the  Court  of  Session  ;  and  the 
objection  to  the  jurisdiction  has  been  overruled  ;  Division  of 
Common  and  Runrig  Lands  of  the  Kirktown  of  Battray, 
8  Mar.   1769;  Tait's  MS.  '^  Proces  of  Division   of  Lands 
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Runridge;"  Russel,  Sfc.   v.    York  Buildings  Co.,   28  Jan. 
1774,  M.  14,144. 

The  proper  subject  of  the  action  is  where  the  ridges  of  a 
field  belong  to  different  proprietors  ;  but  it  has  also  been 
extended  to  cases  where  small  fields  lie  intermingled  in 
what  is  called  rundale ;  for  the  act  has  always  been  liberally 
interpreted,  being  intended  for  the  encouragement  of  agri- 
culture.    But  the  matter  was  carried  too  far,  when  parcels 
of  six,  and  even  nine  acres,  were  brought  under  the  opera- 
tion of  the  statute,  as  in  two  cases ;  Heritors  of  Inveresk  v. 
Milne,   13  Nov.   1756,   M.   14,142,  and  Jardine  v.  Lady 
Douglas,  ^c,  26  Feb.  1793,  M.  14,152.     In  an  earlier  case, 
Hallv,  Callander,  7  Dec.  1744,  M.  14,141,  it  had  been  found, 
that  small  parcels  of  lands,  surrounded  by  a  greater  estate, 
and  lying  at  a  distance  from   one  another,  where   such 
parcels  lay  contiguous,  and  not  runrig,  did  not  fall  under 
the  statute.     This  decision  has  not  been  departed  from.     In 
one  case,  Buchannan  v.  Clark,  21  Nov.  1766,  M.  14,142 ; 
Hailes,  158,  a  field  of  thirteen  acres  was  found  not  divisible  ; 
and  in  a  later  case,  Murison  v.  Drysdale,  14  July  1780,  M. 
14,151 ;  V.  Sup.  582,  the  act  was  found  not  to  authorize  a 
divifiion,  where  one  proprietor  had  two  fields,  one  of  two,  and 
the  other  of  one  acre,  and  the  other  proprietor  two  fields  of 
Bimilar  size,  one  of  which  lay  between  the  two  first  fields. 
In  another  case.  Lady  Gray  v.  Blairs,  17  Jan.  1782,  M. 
14,151 ;  Hailes,  846,  the  Court  refused  to  sustain  action  as 
to    any  field   containing   more   than  four  acres,  however 
much  the  small  fields  of  different  proprietors  might  be  in- 
termingled.    This  case  has  been  held  to  settle  the  point ; 
and  the  Court  have  refused  to  apply  the  statute  to  a  field 
of  seven  acres,  though  it  was  divided  into  two  nearly  equal 
parts  by  a  road  ;  Bums  v.  Bogle,  14  Feb.  1829,  vii.  S.  415. 

Where  the  property  is,  however,  runrig  or  rundale,  and 
there  are  a  number  of  proprietors,  it  will  not  prevent  a  divi^ 
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sion  that  some  of  them  have  their  pieces  of  ground  lying 
together,  without  being  intersected  by  the  property  of 
others ;  neither  is  it  any  good  objection,  that  the  lands  were 
originaUy  feued  out  in  distinct  contiguous  patches,  if,  by 
some  of  the  feuars  getting  right  to  several  feus,  they  are 
nowrundale;  Russel,  ^c.  v.  York  Buildings  Co.,  28  Jan.  1774, 
M.  14,144;  Hailes,  664 ;  v.  Sup.  680  ;  Douglcu  and  Forrest 
V.  Inglia,  ^c,  21  Jan.  1777,  M.  Apx.  k.  t.  No.  2 ;  Hailes,  744. 

SECT.  II. RULE  OF  DIVISION. 

In  making  the  division,  the  valued  rent  is  not,  of  course, 
the  rule,  but  the  actual  value  of  each  piece  of  ground ;  and 
the  act  requires,  that  special  regard  may  be  had  to  the 
"  mansion-houses  of  the  respective  heritors,  and  that  there 
may  be  allowed  and  adjudged  to  them  the  respective  parts 
of  the  division,  as  shall  be  most  commodious  to  their  respec- 
tive mansion-houses  and  policy,  which  shall  not  be  applicable 
to  the  other  adjacent  heritors.*' 

This  is  the  only  rule  as  to  the  situation  of  the  portions  to 
be  allocated  ;  for  if  conducive  to  the  general  interest,  they 
may  be  at  a  considerable  distance  from  the  original  pos- 
session, and  even  on  the  opposite  side  of  the  village,  Rus- 
sel,  Sfc,  supra. 

SECT.  Ill — WHAT  ARE  NOT  DIVISIBLE. 

Burgh  and  incorporate  acres  are  excepted,  by  which  is 
understood  royal  burghs  only,  not  burghs  of  barony ;  Russel, 
supra.  The  mansion-house  and  policy,  however  mean,  can- 
not be  transferred  from  one  heritor  to  another,  however 
convenient  or  beneficial  to  the  general  interest  that  exchange 
might  be ;  and  with  the  mansion-house  and  policy  are  in- 
cluded offices  and  garden,  Taylor  v.  E.  of  Callander  and 
Slvaw,  7  Dec.  1698,  M.  14,141 ;  Gray  v.  Wardrop,  14  Jan. 
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1777,  M.  Apx.  A.  ^No.  1. ;  HaOes,  741 ;  v.  Sup.  580.  Houses, 
again,  such  as  shades  for  cattle,  limekilns,  &c.  are  to  be  con- 
sidered as  buildings  for  the  occupation  of  the  lands,  and  may 
be  transferred  along  with  them  ;  and  in  one  case,  Sir  Lau- 
rence  Dundas  v.  Bruce  of  Kinnaird,  (see  last  case  as  in  M.), 
houses  for  the  accommodation  of  tenants  seem  even  to  have 
been  excarabed. 

SECT.  IV. — PROCEDURE. 

It  is  necessary  to  cite  all  parties  having  interest ;  but  it  is 
unnecessary  to  call  the  tenants,  Bruce  v.  Bruce,  15  May 
1792,  M.  14,152 ;  Bell's  8vo.  Cases,  476.  As  the  superior, 
however,  may  oppose  division,  Rnssel,  8fc,  v.  York  Buildings 
Co.,  supra,  he  may  be  called.  The  summons  is  executed, 
called,  and  enrolled  in  common  form.  At  the  first  calling  of 
the  cause,  if  there  be  no  opposition,  a  remit  will  be  made  to 
a  land-surveyor  to  make  a  plan  of  the  lands,  distinguishing 
the  possessions  of  the  several  heritors ;  and  there  will  be 
ordered  to  be  lodged  by  the  pursuer,  a  condescendence  of 
the  facts  he  undertakes  to  instruct,  with  respect  to  the  pro- 
perties of  the  different  heritors.  The  plan  being  reported, 
an  interlocutor  will  be  pronounced,  remitting  to  a  commis- 
sioner to  take  a  proof  of  the  value  of  the  different  portions 
of  the  land,  and  appointing  three  or  more  valuators  to  ascer- 
tain the  value,  and  report,  on  oath,  to  the  commissioners. 
The  commissioner  will  also  allocate  the  ground  among  the 
different  parties  interested  ;  and  after  the  proof  is  taken  and 
reported,  the  proceedings  are,  in  all  respects,  the  same  as 
those  in  the  division  of  commonties.  See  supra  last  chapter, 
p.  869. 

SECT.  V. — IN  WHAT  COURTS  ACTION  IS  COMPETENT. 

The  statute  1695,  c.  23,  {supra,)  does  not  confer  any  power 
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on  the  Court  of  Sessi^^n ;  and  at  common  law,  the  Court,  it 
is  presumed,  could  hardly  possess  jurisdiction  to  divide  run- 
rig  or  rundale  ;  yet  it  has  been  the  practice,  almost  since  the 
date  of  the  act,  to  bring  such  actions  before  the  Court  of 
Session;  and  when  an  objection  to  the  jurisdiction  was 
taken,  it  was  overruled ;  see  supra,  p.  860. 

A  considerable  advantage  is  obtained  by  carrying  on  the 
process  before  the  Court  of  Session.  If  the  action  be  raised 
in  the  Sheriflf  Court,  it  is  liable  to  be  stopped,  should  any 
party  aver  that  part  of  the  lands  claimed  by  a  competitor  is 
his  exclusive  property ;  and  though  the  sheriff  may  determine 
the  question  of  possession,  he  cannot  judge  of  that  of  heritable 
right,  to  which  the  Court  of  Session  is  alone  competent.  If 
the  action  of  division  be  pursued  before  the  justices,  they 
can  judge  neither  of  the  right  nor  possession,  and  can  pro- 
ceed only  where  there  is  no  dispute  on  these  points; 
Davidson  v.  Heddell  and  Duncan,  10  Dec.  1829,  viii.  S. 
219. 


CHAPTER  VIII. 
OF  ACTIONS  OF  RANKING  AND  SALE. 
I.— AT  THE  INSTANCE  OF  CREDITORS. 

A  RANKING  and  sale  is  the  process  by  which  the  heritable 
property  of  a  debtor  is  brought  to  sale,  and  the  price  divided 
among  his  creditors.  It  can  be  carried  on  only  at  the  in- 
stance of  a  real  creditor,  or  of  the  apparent  heir  of  the 
debtor.  We  shaU  first  consider  processes  at  the  instance  of 
creditors. 

SECT.  I. — REQUISITE!}  TO  FOUND  AN  ACTION. 

Real  creditors  only  can  pursue  this  action,  1681,  c.  17, 
(c.  83,  Th.  Ed.  viii.  351),  but  it  is  sufficient  if  the  pursuer 
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have  obtained  a  decree  of  adjadicatioA  Mr.  Brodie,  Stair, 
p.  472,  seems  to  consider  it  necessary  that  the  adjudication 
should  be  followed  by  a  charge  against  superiors,  or  the 
presenting  of  a  signature  in  Exchequer ;  (see  supra,  p.  703) ; 
but  the  case  he  relies  on,  Newton  v.  Anderson,  Jan.  1729, 
M.  16,115,  does  not  establish  this  doctrine,  and  a  decree  of 
adjudication  alone,  without  infeftment  or  charge,  is  held  suf- 
ficient, Crers,  of  Robertson  v.  His  Children,  July  1731,  iv. 
Fol.  Die.  473;  Oughterlony  v.  M'Kenzie,  7  Feb.  1738, 
M.  11,985  and  16,115 ;  D.  of  Gordon  v.  MPkerson,  27 
Jan.  1714,  M.  16,108  ;  More,  cccvi.  It  was  once  objected 
that  an  infeftment  of  annualrent  out  of  lands,  which  was 
compared  to  a  servitude,  was  not  a  sufficient  title ;  but  it 
was  sustained,  Lermont  v.  Heirs  of  Lermont  and  Gordon, 
(Balcomy),  11  July  1699,  M.  3096.  It  is  not  necessary  that 
the  adjudication  or  real  right  should  extend  over  the  whole 
of  the  debtor's  lands,  all  of  which  must  be  included  in  the 
summons,  for  it  is  enough  that  the  right  be  real,  though  it 
only  include  a  small  part  of  the  lands,  Lermont,  supra. 

Farther,  the  pursuer,  or*some  other  of  the  creditors, 
most  be  in  possession  of  the  lands,  or  some  part  thereof, 
1681,  c.  17,  (supra) ;  but  real  or  natural  possession  is  not 
required  ;  the  right  and  title  to  possess  is  enough,  and  pos- 
session of  a  part  is  sufficient,  Paterson  v.  Anderson,  (Kestock), 
16  Nov.  1764,  M.  3691  and  11,999.  A  decree  of  maills  and 
daties  at  the  instance  of  any  creditor  is  enough,  although  no 
possession  has  followed  in  consequence.  Ivory,  i.  319.  A 
seqnestration  of  the  lands  by  the  Court  is  of  course  suffi- 
cient possession  by  the  creditors.^ 

'  *'  This  point,  viz.  that  the  creditors  are  in  possession,  notwithstanding 
of  the  act  1681,  has  of  late  {circa  1770)  by  some  been  held  not  essentially 
nccciBirj ;  and  some  sales  have  proceeded  without  it.  I  have  been  in- 
fmned  it  was  so  in  the  sale  of  Halltree,  and  it  was  so  in  the  sale  of  Chap- 
pell,  anno  1769.     The  practice,  however,  seems  erroneous.    Lord  Stair, 
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Another  matter  that  must  be  considered  before  the  action 
is  raised,  is,  whether  the  debtor's  lands  are  bankrupt.  It  is 
declared  by  54  Geo.  III.  c.  137,  (25  July  1814),  §  7,  that 
the  sale  may  in  all  cases  proceed,  if  the  interest  of  the  debts 
and  the  other  annual  burdens  exceed  the  yearly  income,  or 
if  a  sequestration  have  taken  place  under  that  act.  But,  by 
the  last  sequestration  act,  2  and  3  Vict.  c.  41,  (17  Aug. 
1839),  §  2,  all  sequestrations  must  be  awarded  in  virtue  of 
that  act  and  of  no  other,  and  the  enactment  of  the  former 
statute  is  not  repeated.  As  lands  are  in  general  worth  more 
than  twenty  years'  purchase,  they  can  hardly  be  bankrupt 
unless  the  interest  exceed  the  annual  income ;  but  houses, 
mills,  fishings,  may  be  burdened  with  more  debt  than  they 
are  worth,  though  the  rents  exceed  the  interest,  as  they  are 
worth  generally  from  eight  to  sixteen  years*  purchase  only. 
A  proof  of  actual  bankruptcy  may,  therefore,  be  necessary  in 
the  case  of  property  of  the  latter  description.  It  is  not  ne- 
cessary in  such  a  proof  that  the  debts  actually  exceed  the 
▼alue  of  the  houses,  it  is  enough  if  they  nearly  amount  to 
the  same  sum.  Where  the  debts  were  £75,000,  and  the 
lands  were  valued  at  £90,000,  the  sale  was  allowed  to  pro- 
ceed, Hiype  v.  Gordofiy  (Balcomy),  3  July  1705,  M.  13,314 ; 
Stair,  iii.  2.  55.  If  the  lands  be  not  bankrupt,  no  sale  can 
proceed.    See  infra,  p.  879. 

With  regard  to  the  nature  of  the  subjects  which  may  be 
brought  to  sale,  this  process  being  in  some  measure  intended 
as  the  sequel  of  an  adjudication,  is  equally  extensive  in  the 

p.  770-6,  (iv.  51.6),  thinks  it  sufficient  that  the  creditors  be  in  possession 
of  a  part,  and  his  opinion  is  confirmed,  iii.  New  Coll.,  No.  150,  (Patenem 
V.  Anderson,  16  Nov.  1764/^M.  3691).  If  there  is  no  sequestration,  and 
no  decreet  of  maills  and  duties  at  the  instance  of  anj  creditor,  it  seemt 
sufficient,  that  anj  one  heritable  creditor,  in  virtue  of  his  heritable  bond, 
has  entered  to  possession  of  the  rents, — and  depones  so.*'  Tait*s  MS. 
uhi  supra. 


I 

El 


V.  a  A.  1-2.]  RANKING  AND  SALE.  867 

sobjects  which  it  embraces ;  and  we  may  therefore  refer  to 
what  we  have  said  regarding  adjudgeable  sabjects,  {supra, 
p.  662).     Heritable  debts  may  of  course  be  sold  like  other 
heritable  property;  but  the  more  expedient  course  is,  to 
(bm  the  debtor  to  pay,  or  to  bring  his  estate  to  sale  if  he 
delay.     In  a  ranking  and  sale  of  an  entailed  estate,  (the 
entail  of  which  was  under  challenge),  the  Lord  Ordinary 
allowed  a  proof  "  of  the  property  thereof,"  but  the  Court 
modified  it  to  that  of  "  the  common  debtor's  life  interest," 
FerrierY.  Gartmore's  Crers.,  11  July  1835,  xiii.  S.  1121. 
The  Court  had  previously  sisted  the  case  till  it  should  be 
ietermined  whether  the  lands  were  entailed  or  not,  2  June 
1832,  X.  8.  616  ;  26  Mar.  1834,  vii.  W.  and  S.  147  ;  and  it 
bad  been  found  by  the  Court  that  they  were,  but  an  appeal 
was  taken.    The  common  agent  in  a  ranking  and  sale  of  the 
eitates  of  an  heir  of  entail  in  possession,  is  entitled  to  pur- 
sue a  reduction  of  the  entail,  and  declarator  that  the  lands 
are  held  in  fee-simple,  and  a  creditor  in  the  ranking  may  com- 
petently be  conjoined  with  him  as  co-pursuer,  Scottish  Union 
Asurance  Co.,  and  Hamilton  v.  Bontine,  ^c,  30  June  1838, 
m  8. 1241. 

IBCT.  II. — FORM  OF  SUMMONS — MODE  OF  EXECUTING,  &C. 

The  form  of  the  summons  is  now  to  be  considered.     It  is 
ibn  and  particular,  though  not  altogether  correct,  in  several 
particulars ;  see  infra,  sect.  xxxi.     It  points  out  in  some  de- 
gree the  procedure  which  takes  place  in  the  process,  and 
oqgfat  therefore  to  be  carefully  perused,  Jur.  Styles,  iii. 
438^  &c ;  Bev.  516.    It  originally  contained  conclusions  for 
Hie  sale  of  the  lands  only ;  but  conclusions  for  ranking  the 
creditora  on  the  price,  and  of  reduction  improbation,  to  com- 
pel prodnction  of  the  claims  of  the  creditors,  were  afterwards 
added.     Under  the  ancient  form,  the  summons  appears  in 
general  to  have  passed  on  a  bill,  Wedderbum  v.  Crawford, 
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31  Dec.  1709,  M.  11,982 ;  and  till  lately,  since  the  con- 
clusion for  reduction  improbation  has  been  inserted,  there 
must  not  only  have  been  a  bill,  but  the  concurrence  of  the 
Lord  Advocate.     By  §  17  of  the  Transference  of  Lands' 
Act,  10  and  11  Vict.  c.  48,  (26  June  1847),  summonses  of 
ranking  and  sale  do  not  now  require  to  be  preceded  by  a  bill; 
and  in  the  Burgage  Tenure  Act,  (same  date),  there  is  the 
same  provision,  10  and  11  Vict.  c.  49,  §  9.     It  is  necessary 
that  the  summons  should  include  the  whole  heritable  pro- 
perty of  the  debtor,  as  the  bankruptcy  could  not  otherwise 
be  established,  Bankt.  iv.  41. 23.    This  rule  was  so  rigorously 
enforced,  that  a  sale  was  not  allowed  to  proceed,  because  a 
small  piece  of  ground  to  which  the  debtor  had  succeeded, 
but  had  not  made  up  titles,  was  omitted ;  Sir  Harry  Munro  v. 
Bayne,  (Tulloch),  11  Jan.  1749,  M.  13,362 ;  Crera.  of  Simp- 
am,  (Thornton),  18  Jan.  1760,  M.  14,345.  The  former  method 
of  supplying  such  an  omission  was  by  raising  a  new  actioo, 
and  having  it  conjoined  with  the  first,  which  was  allowed, even 
after  a  proof  had  been  led  under  the  original  action  ;  Creri, 
of  Balfour,  Petra.,  1  Feb.  1751,  M.  13,324.  But  by  §  12  of  the 
act  of  sederunt,  17  Jan.  1756,  a  general  clause  was  ordered 
to  be  inserted  in  the  summons,  and  it  was  declared  compe- 
tent to  bring  any  lands  which  were  not  specially  described  to 
sale,  in  the  manner  to  be  afterwards  mentioned.    The  ob- 
jection that  the  whole  lands  have  not  been  included  comei 
too  late,  if  not  made  till  after  the  sale ;  lA>rd  Tarbai  v. 
Crera.  of  Cromartie,  1  Feb.  1688,  ii.  Sup.  118;  Craw/wrd, 
Petr.,  (Jordanhill),  July  1750,  M.  13,363.    But  a  sale  will  not 
be  allowed  to  proceed,  unless  the  whole  lands  described  in  tbs 
summons  be  exposed,  or  clear  evidence  brought  that  they  do 
not  belong  to  the  debtor ;  Macpheraon  v.  7W,  (Borlum),  2S   i 
Dec.  1784,  M.  13,363 ;  Ramaay'a  Crera.  Petra.,  (LaitherB),22  i 
Feb.  1712,  M.  13,326.    But  there  is  of  course  nothing  to  pre*  ^ 
vent  the  property  being  exposed  in  lots;  what  clearly  belongs 
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to  the  debtor  in  one  or  more  lots,  and  that  to  which  the  right 
ii  doabtful  in  another,  or  the  latter  may  be  reserved,  till  far- 
ther investigation  can  be  made  into  the  matter,  Ramsay's 
Orers.^  snpra. 

Few  cases  seem  to  have  occurred  as  to  the  form  of  the 

mtmmoQS,  the  style  to  be  found  in  the  books  having  been 

dosely  adhered  to  in  practice.     Where  two  debtors  are, 

conjunctly  and  severally  bound,  in  one  bond  or  bill,  the 

estates  of  both  debtors  may  be  brought  to  sale,  under  one 

mmmons.    This  is  quite  settled ;  Arbuthnot,  Petr.,  10  Jan. 

1747,  M.  13,322 ;  Wat8<m,  ^c.  v.  Crers.  of  Craigs,  ^c,  6  Mar. 

1761,  M.  11,997.    In  this  last  case  the  estates  of  four  co- 

obligants  were  included  in  one  summons;  but  this  is  not 

lUowed  where  the  grounds  of  debt  against  the  two  persons 

lie  different ;  Crers.  of  Waldie  and  Pringk,  29  July  1743, 

Elchies,  h.  t.  No.  12. 

The  summons  must  be  executed  against  the  ^*  debtor,  and 

aQ  his  real  creditors  who  are  in  the  known  actual  possession 

€(  his  estate,  by  labouring  or  uplifting  the  rents,  in  the 

oriiiuury  form  of  law,  and  the  bankrupt's  other  creditors, 

I    and  all  others  having,  or  pretending  to  have  interest,  by  an 

1    edictal  citation  upon  a  warrant  to  be  contained  in  the  sum- 

mam;"  A.  S.  23  Nov.  1711,  §  1. 

[      As  the  real  creditors  in  possession  are  often  not  known  at 

'-■   the  date  of  the  signeting  of  the  summons,  the  Will  often 

Mfy  contains  the  name  of  the  common  debtor,  and  a  blank 

for  the  names  of  the  creditors.    The  correct  procedure  is  to 

fll  op  the  names,  before  calling  the  summons ;  but  as  a  roll 

tf  defenders  is  lodged  in  process,  it  is  not  material ;  and  the 

thjeetion,  when  taken,  was,  after  an  inquiry  into  the  prac- 

tiee,  repelled;  Paterson  v.  Anderson^  16  Nov.  1764,  M. 

M91,  and  11,999 ;  Tait's  MS.  ''  Ranking  and  Sale." 

The  act  1681,  c.  17,  (c.  83.  Th.  Ed.  viii.  361),  did  not 
require  the  real  creditors  in  possession  to  be  cited  on  the 
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summons,  but  only  on  the  letters  of  publication ;  (see  infni, 
p.  893),  when  the  lands  were  about  to  be  sold.   The  regola- 
tions  in  the  act  of  sederunt,  23  Nov.  1711,  §  1,  aboti 
executing  the  summons  at  the  parish  churches,  and  re- 
cording the  executions,  were  repealed  by  act  of  sedenmt, 
13  Nov.  1793.     Real  creditors,  if  not  in  possesBion,  are  suf- 
ficiently cited  by  the  edictal  citation ;  A,  v.  A,  Feb.  1744,  M. 
13,320.     The  same  decision  was  also  giren  as  to  adjudgers; 
Blair's  Crers.  v.  Dickson,  (Carberry),  29  June  1694,  iv.  Sup. 
177.    But  real  creditors  in  possession  cannot  obyiate  the 
objection  of  want  of  citation,  by  sisting  themaelves,  for  tlie 
regulations  of  the  act  of  sederunt  must  be  literally  followed ; 
Littlejohnv.  Hamilton,  7  Mar.  1829,  viL  S.  563.   The  edictol 
citation  must  be  given  at  the  market-cross,  pier  and  shore, 
and  also  at  the  office  of  the  keeper  of  edictal  dtationfi; 
supra,  p.  244,  247 ;  but  the  execution  at  the  former  plaeei 
cannot  be  dispensed  with,  as  the  judicature  act  limits  cit»- 
lion  at  the  record  office  to  persons  out  of  the  kingdom,  and 
the  principal  object  in  this  case  is  to  certiorate  the  li^es.^ 
The  summons  must  of  course  contain  a  warrant  properly 
expressed.    The  inductee  for  the  ordinary  citation  is  twenty- 
seven  days,  and  for  the  edictal  sixty  ;  see  6  Geo.  IV.  c.  120, 
{Judic,  Act,  5  July  1825),  §  53.    If  the  debtor  be  minor,  his 
tutors  and  curators  must  of  course  be  called,  and  they  can- 
not be  cited  on  a  diligence  ;  Dalgleish  v.  Hamilton^  26  June 
1752,  M.    12,085,   and   2184;    Elchies,   Process,    No.  24, 
although  it  had  been  found,  when  it  was  necessary  to  exe- 
cute the  summons  at  the  churches,  that  the  omission  to 
execute  it  at  one  of  the  churches  might  be  supplied  by  m 

1  By  §  3  of  the  A.  S.  24  Dec.  1838,  {Form  of  Extracts,  &c.),  it  is 
enacted,  that  letters  of  puhlication  in  sales  shall  cease,  and  instead  of 
the  intimation  of  sales  at  the  market-cross  of  Edinburgh,  and  pier  and 
shore  thereof,  certain  notices  in  the  Edinburgh  Gazette,  &c.  shall  be 
given.     See  the  section  quoted  below,  p.  SO.'J. 
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execution  on  a  diligence  ;  D.  of  Norfolk,  8fc.,  26  Feb.  1752, 
M.  13,325 ;  Elchies'  Process,  No.  22,  and  Notes,  whose  re- 
mark  on  the  decision  is  ''  me  solummodo  sed  maxime  renU 
tente,"  and  he  refers  to  the  abo^e  case  of  Dalgleish  as  an 
opposite  authority.  The  edictal  citation  cannot  be  dispensed 
with,  even  although  it  can  be  shown  that  all  the  real  and 
pecMMud  creditors  have  been  cited  personally,  or  at  their 
dwelling-places ;  E,  of  Marchmont  v.  £.  of  Home,  28  June 
1727,  M«  2240.  It  is  usual,  though  not  necessary,  to  serve  a 
foil  copy  on  the  debtor ;  but  short  copies  only  are  used  for 
the  other  citations. 

In  the  calling  and  enrolling  there  is  nothing  peculiar. 
When  appearance  is  entered,  the  summons  must  be  printed, 
for  it  is  not  excepted,  as  it  ought  to  have  been,  in  the  acts 
ofsederunt,  7  Feb.  1810,  and  U  July  1828,  §  77,  ordering 
nunmonses  to  be  printed ;  see  supra,  p.  270. 

8BCT.  UI. — OF   THE   DEFENCES,   AND   PROCEDURE    IN    COURT — 
FJRST  TERM. 

If  appearance  be  made  by  the  debtor,  and  defences  lodged, 
the  procedure  will  be  similar  to  that  in  an  ordinary  process, 
untQ  the  defences  are  repelled,  or  the  process  dismissed. 
Bat  as  this  action  is  of  the  nature  of  an  Inner  house  process, 
the  power  of  the  Ordinary  is  in  some  respects  limited.    He 
may  judge, — 1.  Of  the  pursuer's  title ;  2.  Of  the  relevancy 
of  the  libel;  3.  Whether  the  debtor  and  his  creditors  be 
properly  brought  into  court.     He  may  also  judge  of  objec- 
tiofis  made  by  any  party  to  the  competency  of  the  action. 
And  it  has  been  found,  that  such  an  action  is  competent,  not- 
withstanding the  subjects  included  in  it  have  been  previously 
conveyed  to  trustees  for  behoof  of  creditors,  and  though  the 
Inut-deed  has  not  been  reduced,  CnUtenden  and  M^Killop 
Y.  lUatray,  (Killom),  2  Dec.  1824,  iii.  S.  347,  (N.  E.  247); 
but  the  trustee,  if  he  have  been  allowed  to  manage  the  estate 
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undisturbed,  will  have  a  preference  on  the  price  for  any  sum 
he  has  expended  beneficially  and  bona  fide;  Russell  v.  Got- 
die,  (Parton),  1  Mar.  1823,  ii.  S.  257,  (N.  E.  226).  AU  other 
points,  such  as  the  bankruptcy,  value,  possession,  and  hold- 
ing, are  reserved  for  the  Court,  Cunningham,  DouffcU,  and 
Co.  V.  Marshall,  23  Dec.  1780,  M.  13,313 ;  and  it  is  the  ob- 
ject of  the  proof  allowed  by  the  first  interlocutor  {infira,  p. 
873),  to  establish  these  points. 

The  greatest  care  must  be  taken  to  observe  all  the  forms 
required  in  carrying  through  this  process,  for  the  Lords, 
being  the  sellers,  will  not  dispense  with  the  forms  of  law, 
even  at  the  desire  of  the  common  debtor,  and  of  the  whole 
creditors,  Nairn  v.  His  Crers,,  (Greenyards),  14  June  1750, 
M.  13,324 ;  Elchies,  A.  t.  No.   19 ;  Crers.  of  Jordankill,  27 
Feb.  1752,  M.  13,325 ;  Home  and  Rose,  Petrs.  11  Dec.  1841, 
iv.  D.  249 ;  and  the  omission  of  a  single  piece  of  form,  or  of 
an  advertisement,  may  prove  fatal  to  the  whole  proceedings, 
as  is  said  to  have  happened  in  the  case  of  the  sale  of  the 
estate  of  Appin,  under  an  act  of  parliament,  whereby  it  has 
been  stated  that  a  loss  of  £5000  was  sustained,  land  having 
fallen  in  value  between  the  time  of  the  sale  and  the  deci- 
sion of  the  question,  for  which  sum  the  agent  who  con- 
clucted  the  proceedings  was  responsible. 

As  to  the  procedure  generally,  the  following  section  of 
the  act  of  sederunt,  11  July  1828,  (§  103),  may  be  quoted  : — 
**  That  in  processes  of  adjudication,  count  and  reckoning, 
ranking  and  sale,  sale  of  a  pupil's  heritage,  division  of  com- 
monty,  division  of  runrig  lands,  division  among  heirs-por- 
tioners,  choosing  of  curators,  poinding  of  the  ground,  and 
other  extraordinary  actions  other  than  those  herein  before 
provided  for,  it  shall  be  in  the  power  of  tl^e  Court,  or  the 
Lord  Ordinary,  to  require  of  parties  to  proceed  according 
to  the  forms  applicable  to  ordinary  actions,  in  so  far  as,  in 
each  particular  instance,  it  shall  appear  fit  and  expedient  to 
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apply  these  ;  but  except  in  bo  far  aB  a  compliance  with  these 
shall  be  specially  required,  such  actions  shall  proceed  ac- 
cording to  the  forms  in  use  in  such  actions  before  the  pass- 
ing of  the  statute,  except  in  regard  to  the  power  and  mode 
of  review  of  any  interlocutors  pronounced  therein." 

Where  there  is  no  objection,  therefore,  to  the  pursuer's 
title,  relevancy  of  the  libel,  citation  of  the  parties,  or  compe- 
tency of  the  action,  the  first  interlocutor'  pronounced  sus- 

*  FIRST  INTERLOCDTOR. 
^  The  Lord  Ordinary,  &c. — sustains  the  libel,  and  finds  it  relevant  for 
the  porstier  to  prove  scripto,  that  the  common  debtor  is  bankrupt,  and  the 
creditors  in  possession,  and  the  manner  of  holding  the  lands  and  other 
aobjecta  libelled,  and  what  feu  and  other  duties,  ministers'  stipends,  scbool- 
masters*  salaries,  and  other  burdens,  do  affect  the  same,  and  are  pajable 
forth  thereof:  Finds  it  likewise  relevant  for  the  pursuer  to  prove,  prout 
dejuret  the  rental  of  the  lands,  and  others  libelled,  and  worth  and  value 
of  the  property  thereof,  and  at  how  many  years  purchase  the  same  may  be 
told  :  Grants  commission  to  the  sheriff-depute,  or  substitute,  of 
•hire,  whom  failing  to  any  of  her  Majesty's  justices  of  the  peace  of  the 
bofiinds,  to  take  the  proof  of  the  rental,  at  any  time  between  and  , 

to  be  reported  said  day,  and  grants  diligence :  Assigns  the  same  day  for 
the  pursuers  proving  the  whole  other  points  hereby  admitted  to  probation, 
and  grants  diligence  against  havers  and  witnesses  for  that  effect,  and  also 
agUDSt  havers  of  writs  and  evidents  of  the  lands  and  others  libelled,  for 
recovering  the  writs :  Nominates  the  Lord  Ordinary  himself,  of  course,  to 
be  ordinary  to  the  ranking  of  the  creditors :  As  also,  assigns  the 
to  the  whole  creditors  to  produce  their  claims,  rights,  and  diligence  com- 
petent to  them,  respectively,  against  the  bankrupt  or  his  estate,  and  that 
for  ihefirtt  term,  with  certification,  as  in  a  reduction  and  improbation  : 
Ordains  this  interlocutor,  assigning  the  first  term  for  production,  to  be 
inserted  in  the  Edinburgh  Gazette  once  every  week,  for  three  weeks  sue- 
eessivelj  immediately  after  pronouncing  hereof,  to  the  end  that  it  may 
oome  to  the  knowledge  of  all  concerned :  Assigns  the  said 
to  the  creditors,  to  depone  on  the  verity  of  their  respective  debts,  and 
grants  commission  to  the  Judge  Ordinary  of  the  bounds,  or  to  any  of  her 
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tainB  the  libel,  allows  a  proof  of  the  bankruptcy,  possessioQ 
by  the  creditors,  holding,  rental,  and  deductions ;  also  of 
the  value  of  the  property,  and  at  how  many  years'  purchase 
the  same  may  be  sold ;  and  grants  commission  and  diligence 
for  this  purpose.    Farther,  the  same  interlocutor  assigns  a 
first  term,  at  the  distance  of  five  or  six  weeks,  for  the  credi- 
tors lodgmg  their  grounds  of  debt  in  the  process.     And,  as 
they  must  make  oath  to  the  yerity  of  their  debts,  commis- 
sion is  granted  to  the  Judge  Ordinary,  or  any  one  justice  of 
the  peace  of  the  bounds  within  which  the  creditors  reside, 
to  take  their  depositions.     If  any  of  the  creditors,  during 
the  currency  of  the  term,  have  occasion  for  a  diligence  for 
the  recovery  of  their  grounds  of  debt,  it  will  be  granted,  on 
application  to  the  Lord  Ordinary,  A.  S.  17  Jan.  1756,  §  1. 
The  above  interlocutor,  by  the  same  A.  S.,  was  ordered  to 
be  inserted  once  every  week,  for  three  successive  weeks 
after  its  date,  in  the  Edinburgh  Gourant,  for  which  the 
Edinburgh  Gazette  was  substituted,  A.  S.  11  July  1794,  §  1. 
Although  the  publishing  of  this  interlocutor  in  the  minute- 
book  and  gazette  cannot  fail  to  be  very  injurious  to  the 
credit  of  the  debtor,  he  is  not  entitled  to  oppose  the  pro- 
nouncing of  the  interlocutor,  on  the  ground  that  the  estate 
is  not  bankrupt,  or  the  creditors  in  possession,  as  these  are 
the  very  points  which  it  is  the  object  of  the  proof  to  ascer- 
tain.    A  judicial  factor  is  commonly  applied  for  after  the 
case  has  been  brought  into  court,  to  manage  the  property 
till  it  is  sold,  ii.  Bell,  Com.  262.    We  shall,  in  another  place, 
consider  what  relates  to  the   appointment,   &c.  of  such 
factors ;  infra,  P.  v.  17. 


Majesty's  Justices  of  the  peace,  within  whose  bounds  the  creditors  respec- 
tively reside,  for  taking  these  creditors  oaths,  to  be  reported  the  said 
,  with  certification  that  no  creditor  shall  be  ranked, 
until  he  shall  have  made  oath  on  the  verity  of  the  debt.** 
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SECT.  IT. PROOF  OF  RENTAL,  POSSESSION,  BURDENS,  &C. 

The  commission  and  diligence  being  extracted,  the  proof 
maj  be  commenced  by  proving  the  rental ;  and  any  other 
real  creditor,  on  producing  his  grounds  of  debt,  is  entitled 
to  appearand  concur  in  the  proof;  A.  S.  24  Feb.  1692.  If  the 
lands  be  let,  the  tenants  may  be  examined  as  to  the  rents  they 
pay,  and  whether  they  consider  their  possessions  worth  the 
rents,  or  if  they  are  more  or  less  valuable.   They  will  produce 
their  leases  or  missives  of  tack ;  and  if  grassums  have  been 
paid  at  entering  into  the  tacks,  or  if  any  unusual  conditions 
or  stipulations  be  contained  in  them,  the  effect  of  them,  when 
they  can  be  satisfactorily  proved  in  increasing  or  diminii^^g 
the  rent,  must  be  ascertained.  If  the  lands  be  not  let,  the  rents 
they  would  bring  on  a  nineteen  years'  lease  must  be  ascertain- 
ed by  the  examination  of  farmers  in  the  neighbourhood,  who 
are  well  acquainted  with  the  lands,  by  the  evidence  of  land 
yaloators,  or  other  persons  of  skill   But  creditors  in  the  rank- 
ing are  not  admissible  as  witnesses,  Brisbane  v.  Brtwe,  (Ken- 
net),  23  Dec.  1692,  M.  16,698,  iL  BeU,  Com.  485.    The  state 
of  the  farm  steadings  must  also  be  kept  in  view.   If  there  be 
more  houses  on  the  property  than  is  required  for  the  agri- 
cultural occupation,  they  will  of  course  be  separately  valued. 
Any  servitudes  or  thirlages  affecting  the  lands  must  be 
inquired  into,  and  their  effect  on  the  value  ascertained. 
Where  poultry,  or  services,  such  as  shearing,  leading  coals, 
&c.  are  prestible  by  the  tacks,  no  value  is  to  be  put  on  them, 
unless  the  proprietor  have  an  option  of  taking  a  sum  of 
money  instead,  A.  v.  B.  23  Feb.  1749,  M.  13,317  ;  see  A.  S. 
8  Feb.  1749.    The  same  rule  has  been  foUowed  in  private 
gales,  Chalmers  v.  Cunningham,  13  Feb.  1735,  M.  14,159 ; 
Mitchell  V.  Anderson,  1  July  1773,  M.  14,169.    The  pastur- 
age often  sheep  was  not  taken  into  account  in  one  case ; 
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but  in  another,  the  pasturage  of  sheep  was  ordered  to  be 
valued ;  Elchies,  Ranking  and  Sale,  No.  1. 

Where  the  property  to  be  sold  includes  a  liferent  right  of 
the  debtor,  it  must  be  valued  by  persons  skilled  in  such 
matters,  who  will  take  into  view  the  nature  of  the  security, 
the  current  rate  of  interest,  and  the  age  of  the  common 
debtor,  Tail's  MS.  "  Proces  of  Ranking  and  Sale,"  In  an  old 
case,  E.  of  Seafield  v.  Ogilviea,  (Boyne),  9  July  1709,  M. 
13,316,  the  Court  valued  the  liferent  right  of  a  man  of 
seventy,  at  four  years'  purchase,  and  of  his  son,  aged  forty, 
at  six ;  but  we  have  now  more  correct  data  for  accurately 
ascertaining  the  value  of  such  rights,  where  the  security  is 
unexceptionable. 

Where  lands  are  brought  to  sale  burdened  with  liferents, 
the  former  practice  was  to  seU  them  under  this  burden  ;  the 
purchaser  retaining  the  price  until  the  life  fell,  1696,  c.  6, 
(c.  8,  Th.  Ed.  viii.  369),  and  the  Court  refused  to  allow  a 
property  to  be  put  up  at  a  reduced  price,  to  be  presently  paid, 
the  purchaser  taking  the  burden  of  the  liferent,  because  it  was 
without  precedent,  although  several  of  the  judges  thought 
it  would  be  a  good  rule  to  value  subjects  so  burdened  both 
ways.  In  modem  practice,  however,  it  is  usual  to  value  the 
property  both  ways,  a  sale  for  a  price  to  be  presently  paid 
being  preferred,  as  it  is  of  consequence  that  the  funds  may  be 
realised  for  instant  division  among  the  creditors.,  and  that 
their  dividends  should  not  be  suspended  until  the  termina- 
tion of  the  liferent. 

With  regard  to  the  teinds,  the  rule  is  thus  laid  down 
by  Kilkerran,  p.  471,-  Munro  v.  Ba^jne^  23  Feb.  1749,— 
''  Where  teinds  are  not  saleable,  and  not  in  tack,  no  va- 
lue is  put  upon  them  in  a  sale,  on  account  of  the  kindly 
right  to  obtain  a  tack;  but  where  teinds  are  saleable, 
though  not  in  tack,  five  years'  purchase  is  put  upon  the 
kindly  right ;  and  where  unsaleable  teinds  are  in  tack,  the 
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▼alne  is  according  to  the  endurance  of  the  tack;  that  is, 
the  tack  is  supposed  to  be  worth  three  free  years*  teind,  and 
the  years  to  run  are  rated  at  a  proportion  thereof."  The 
state  of  the  teinds  will  be  discovered  from  the  title-deeds, 
whether  they  are  valued,  exhausted  by  payment  of  the  sti- 
pend, &c.  Useful  information  on  these  points  will,  in  gene- 
ral, be  got  at  the  teind  office.  See  also  Yeoman  ofPitten- 
crieff,  11  June  1700,  iv.  Sup.  486 ;  E.  of  Seajield  v.  Ogilvy^ 
26  July  1709,  iv.  Sup.  760  ;  Calderwood  v.  Cockbum^  4  Feb. 
1710,  iv.  Sup.  787. 

The  title-deeds  of  the  lands  will  be  recovered  under  the 
diligence.  If  they  be  hypothecated  in  the  hands  of  a  law 
agent,  as  generally  happens,  he  will  deliver  them  up,  under 
a  reservation  of  his  right  of  hypothec,  in  virtue  of  which  his 
claim  will  be  ranked  prima  loco  on  the  price  of  the  subjects 
when  sold,  or  he  will  be  entitled  to  a  warrant  on  the  factor 
to  pay  him  out  of  the  funds  in  his  hands,  Newlands  v. 
Mackenzie,  9  Feb.  1793,  M.  6264.  There  is  no  incompe- 
tency, however,  in  allowing  the  action  to  proceed,  although 
the  titles  are  not  produced,  and  if,  without  injuring  the  sale, 
their  production  can  be  dispensed  with,  the  law  agent's 
daim,  under  the  hypothec,  may  be  rendered  nugatory, 
Findlay  v.  Mackintosh  ^c,  (Millbank),  20  July  1842,  iv.  D. 
1550;  aff.  10  July  1845,  iv.  Bell,  App.  361.  But  where  a 
larger  price  may  be  expected  from  their  recovery,  the  Court 
will  not  authorise  a  sale,  vnthout  their  production,  Clason 
V.  Janes,  Sfc,  (Bebageith),  17  July  1847,  ix.  D.  1512. 
Where  they  are  in  the  repositories  of  a  person  deceased, 
the  Court  will  grant  warrant  for  opening  the  repositories,  at 
the  sight  of  the  judge  ordinary  of  the  bounds,  M^GiUi- 
vray,  Petr.,  11  July  1750,  M.  13,323.  The  title-deeds  wiU 
shew,  of  course,  the  holding,  state  of  the  teinds,  and  feu- 
dnties. 

The  amount  of  the  valued  rent  of  the  property,  if  thought 
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necessary,  may  easily  be  ascertained  and  prarod  by  a  certi- 
ficate from  the  clerk  to  the  commissioners  of  supply. 

The  deductions  or  annual  burdens  will  be  proved  by  the 
factor  on  the  estate,  or  agent,  or  by  the  person  who  has 
been  accustomed  to  pay  them.  The  free  teind,  minister's 
stipend,  &c.,  can  always  be  ascertained  accurately  at  the 
teind  office.  And,  besides  the  collector  of  cess,  the  collector 
of  poor*s  rates,  the  minister,  and  schoolmaster,  will,  in  all 
cases,  prove  the  amount  of  the  stipend,  cess,  poor's  rates, 
and  schoolmaster's  salary,  the  burdens  which  generally  af- 
fect landed  properties ;  and  the  receipts  for  these  burdens 
are  sufficient  evidence. 

The  practice  seems  formerly  to  have  been  not  to  include 
the  oess  in  estimating  the  burdens,  Tait's  MS.  '-  Proces  of 
Ranking  and  Sale."  This  probably  arose  either  from  the 
circumstance,  that  before  the  Union,  this  could  not  be  con- 
sidered a  permanent  tax,  being  only  imposed  when  the 
eiigondet  of  government  required  it,  or  because  it  was  pro- 
perly a  personal  tax  laid  on  a  proprietor  in  proportion  to 
his  lands ;  see  Mitchell  v.  Anderson^  1  July  1773,  M.  14,159. 
But  as  the  cess,  since  the  treaty  of  Union,  has  been  a  fixed 
and  permanent  tax,  it  must  now  be  held  a  burden  on  the 
lands,  and  is,  in  modem  practice,  always  deducted  in  esti- 
mating the  rental.  Road  money,  rogue  money,  feu-duties, 
teind-duties,  &c.,  are  also  deducted. 

The  possession,  can  be  proved  by  the  tenants.  If  a  de- 
cree of  maills  and  duties  only  have  been  obtained,  the 
creditor  may  be  forced  to  produce  it  under  the  diligence. 
K  the  lands  have  been  sequestrated,  and  a  factor  appointed, 
the  act  sequestrating  and  appointing  the  factor  will  prove 
ihe  possession. 

To  establish  the  bankruptcy  in  extensive  estates,  it  may  be 
necessary  to  cause  a  search  of  the  records  to  be  made,  which 
would  probably  of  itself  be  held  sufficient  evidence;  but  at 
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any  rate,  it  will  discoyer  who  the  creditors  are  from  whom  the 
grounds  of  debt  may  be  recovered  if  necessary.    This  will, 
however,  seldom  be  required,  as  there  is  in  general  a  sufficient 
number  of  claims  to  prove  bankruptcy  lodged  prior  to  the  ex- 
piry of  the  first  term.    Not  only  heritable  but  personal  debts 
are,  in  the  opinion  of  Mr.  Bell,  ii.  Com.  256,  to  be  taken  into 
view,  in  judging  of  this  question.    But  the  old  rule  seems 
to  have  been,  that  adjudications  and  other  real  burdens 
only  were  to  be  considered.    There  is  a  remarkable  differ- 
ence of  expression  on  this  point  between  the  act  1681,  c.  17, 
(c.  83,  Th.Ed.  viii.  351),  and  the  act  1690,  c.  20,  (c.  49,  Th. 
Ed.  ix.  195).    The  first  plainly  only  intended  to  allow  a 
mie  when  '*  the  estates  and  lands  of  bankrupts  are  afiected 
with  adjudications,  comprisings,  and  other  real  rights,  ex- 
ceeding their  value ;"  but  the  latter  enacts,  that  '*  the  sale 
may  proceed  as  soon  as  it  shall  be  found  that  the  debtor  is 
bankrupt,  and  utterly  insolvent,  whether  the  legal  be  ex- 
pied  or  not."    It  would  appear,  however,  A.  S.  24  Feb. 
1692,  that  adjudications,  and  other  real'burdens,  only  were 
to  be  taken  into  view ;  and  the  54  Geo.  III.  c.  137,  (25 
July  1814),  §  7,  enacts,  that  a  sale  may  proceed  "  where  the 
interest  of  the  debts,  and  other  annual  burdens,  exceed  the 
yearly  income  of  the  subjects  under  sale ;"  but  the  interest 
of  a  personal  debt  can  hardly  be  held  an  annual  burden  on 
the  debtor's  estate,  and  the  inference,  therefore,  from  these 
statutes  is,  that  debts  heritably  secured  can  alone  be  taken 
into  computation  to  establish  bankruptcy.^ 

*  **  By  act  of  eederunt,  24  Feb.  1692,  if  the  common  debtor  should  ap- 
pear at  the  calling,  and  allege  that  he  is  not  bankrupt,  the  pursuer,  unless 
the  bankruptcy  is  Dotorious,  must  prove  that  the  debts  for  which  there 
are  adjodications,  and  other  real  rights  affecting  his  estate,  do  exceed  the 
Tsliie  thereof ;  and  the  same  term  will  be  assigned  for  proving  this  -as  for 
prOTing  the  rental.  It  is  sufficient  in  practice  that  the  person  is  proved 
to  be  insolvent,  whether  there  are  adjudications  or  real  rights  for  all  the 
debts  or  not ;  and  indeed  the  bankruptcy  cannot  appear  nor  be  known 


880  RANKING  AND  8ALB.  [V.  a  A.  5. 


SECT.  V. — PROOF  OF  VALUE — LOTS,  &C. 

This  concludes  the  whole  proof  that  can  be  led  before 
the  commissioner.  The  proof  of  the  value  must  be  taken 
before  the  Lord  Ordinary.  In  one  case,  indeed,  a  commis- 
sion was  granted  to  take  the  proof  of  the  value  of  lands  in 
Shetland,  E.  of  Morton,  Petr.,  9  Dec.  1748,  M.  13,316  ;  but 

until  the  amount  of  the  debts  are  ascertained  by  the  proceedings  in  tbe 
ranking, — and  the  value  of  the  estate,  by  the  proof  in  the  sale.  Bat  if 
there  is  no  common  fame,  nor  other  evidence,  by  competitions  of  many 
creditors,  that  the  debtor  is  bankrupt,  the  process  will  be  quashed  in  tat- 
fio,  and  not  allowed  to  proceed — for  in  fact  the  debtor*s  situation  is  tbe 
foundation  of  the  whole;  Stair,  423,  424,  §  55,  (iii.  2.  55). 

Tbe  objection  is  only  competent  to  the  bankrupt  himself.     Bankrupt, 
as  Lord  Stair  observes,  p.  674,  §  2,  (iv.  86.  2),  is  an  improper  term  in 
this  case,  and  proper  only  to  merchants.     But  in  oar  lang^aage,  says  Mr. 
Erskine,  that  term  is  sometimes  applied  to  a  debtor  whose  fands  are  not 
sufficient  for  his  debts.    Lord  Stair  adds,  p.  428  and  424,  g  55,  (iii.  2.53), 
that  it  iB.not  a  sufficient^defence,  that  the  debtor  s  estate  is  better  than 
his  debt,  for  albeit  the  act  bear  that  he  is  utterly  insolvent,  that  is  not  tbe 
meaning :  but  that  his  estate  is  so  affected,  as  prudent  persons  will  not  bay 
from  him,  at  a  competent  rate,  with  the  hazard  of  the  diligence  of  bis 
creditors;  see  Diet.  Vol.  IL  p.  310,  Hope:  {Hope  v.  Ottrdon^  3  July 
1705,  M.  13,314;,  and  Fount.,  4  Feb.  1710,  Calderwood;  (CcUderwood 
v.  Cockburn,  iv.  Sup.  787),  and  Ersk.,  p.  405,  59,  and  406,  60,  (ii.  12. 
59.  60);  see  also  Fount.,  Vol.  I.  p.  155,  Gordon  v.  Smith,     It  b  suffi- 
oient  that  the  estate  be  bankrupt,  though  the  possessor  be  not.  Rem.  Dec. 
p.  15;  (Murray  v.  Crers,  of  Pilmure,  11  Feb.  1736,  M.  5346):  and 
creditors  may  bring  such  an  estate  to  a  sale,  if  not  bankrupt,  without 
r^arding  the  circumstances  of  the  proprietor.     Suppose,  farther,  that 
the  father,  possessed  of  an  estate,  contracts  debt  upon  it  whereby  it  is 
bankrupt,  and  he  is  bankrupt,  and  that  afterwards  he  dies,  the  creditors 
are  entitled  to  bring  the  estate  to  a  sale,  although  perhaps  the  son  and 
apparent  heir,  who  must  be  called  in  the  sale,  by  being  possessed  of  other 
funds,  is  wealthy,  and  under  no  necessity  ;  it  is  sufficient,  as  already  said, 
that  the  estate  is  bankrupt,  though  the  possessor  is  not.*'— T^t't  MS. 
vhi  supra. 
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an  application  to  the  same  effect  was  refused  where  the  pro- 
perty was  in  Orkney,  Cromarty  and  Factor,  Petrs.^  11  July 
1822,  i.  S.  599,  (N.  E.  512).  Formerly,  it  was  held  that  no 
witnesses  could  be  admitted  to  prove  the  value,  except  landed 
gentlemen  from  the  shire  in  which  the  lands  lay,  Crers,  of 
Ramsay,  Petrs,,  (Laithers),  22  Feb.  1712,  M.  13,326 ;  but 
the  mo6t  usual  witnesses  now  are  professional  gentlemen  or 
land  valuators  in  Edinburgh.  Their  depositions  are  in  gene- 
ral confined  to  the  number  of  years'  purchase  of  the  proven 
rental  they  consider  the  lands  worth. 

Where  the  lands  are  to  be  divided  into  lots,  the  witnesses 
to  the  rental  may  point  out  what  they  conceive  the  most  eli- 
gible lots,  or  this  may  be  left  to  the  witnesses  as  to  the  value. 
The  value  of  woods  is  generally  ascertained  before  the 
commissioner,   along  with   the  rental.     In  the  ranking  of 
Lord  Duudonald's  creditors,   the  wood   of  Culross  forest 
was  sold  by  itself,  and  the  soil  in  several  lots,  jM.13,327. 
The  Court  will  not  entertain  an  application  to  have  the 
woods  cut  and  sold,  in  order  to  prevent  loss,  before  it  is 
ttcertained  whether  the  lands  be  bankrupt,  Anderson,  8fc,  v. 
Bill,  23  June  1709,  iv.  Sup.  750.     Where  proof  had  been 
led  of  the  value  of  the  lands,  and  a  number  of  years  had 
elapsed  pending  the  ranking,  during  which  the  property 
kad  been  changed  in  its  character,  the  Court  allowed  addi- 
tional proof,  R.  ofKmnoway,  10  July  1845,  vii.  D.  1014. 
The  proof  of  the  value  is  left  to  bo  taken  by  the  common 
agent,  York- Buildings  Co,  v.  MKenzie,  8  Alar.  17^3,  M. 
13,367,  arg. 

SECT.  VI. — COMMON  AGENT. 

Immediately  after  the  first  term  assigned  for  lodging  the 
claixns  of  the  creditors,  the  process  should  be  enrolled,  and 
an  order  obtained  from  the  Lord  Ordinary  appointing  the 
creditors  to  meet  to  choose  a  common  agent,  or  solicitor,  to 

3l 


882  KAN  KINO  AND  SALE.  [V.  8.  A.  6. 

carry  on  the  process ;  A.  S.  17  Jan.  1756,  §  2.  This  inter- 
locutor* must  be  intimated  in  the  minute  book  and  in  the 
Edinburgh  Gazette  fourteen  days  before  the  meeting ;  and 
care  must  therefore  be  taken  that  there  be  fourteen  days 
between  the  date  of  publication  of  the  Gazette  and  the  day 
of  meeting.  Monday  is  the  day  generally  fixed  on.  No 
one  can  vote  at  this  meeting  unless  ''  his  grounds  of  debt, 
with  an  oath  of  verity  by  the  creditor  himself,  if  in  Britain, 
or  an  oath  of  credulity  by  the  agent  or  attorney,  if  the  con- 
stituent be  out  of  Britain,  shall  have  been  lodged  with  the 
clerk  to  the  process,  at  least  twenty-four  hours  previous  to 
the  time  of  meeting ;"  A.  S.  11  July  1794,  §  2.  The  com- 
mon agent  is  elected  by  the  majority  of  the  creditors  in 
value,  exclusive  of  penalties  or  bygone  or  current  interests, 
unless  in  so  far  as  accumulated  by  decree  of  adjudication, 
and  annuities  or  liferents  are  estimated  at  ten  years'  pur- 
chase. Ibid,  Regular  mandates  should  be  produced  from 
the  creditors  to  entitle  one  to  vote  for  them  in  the  election 
of  common  agent ;  but,  in  one  case,  the  vote  of  an  agent  in 
his  own  favour  was  sustained  without  a  mandate,  as  he  had 

^  ^^  Appoints  the  creditors  who  have  produced,  or  who  shall,  on  or 
before  Saturday  the  day  of  next,  produce  in  the 

c1erk\s  hands  their  respective  interests  and  grounds  of  debt  against  the 
common  debtor  or  his  estate,  accompanied  with  oaths  of  verity  thereon, 
to  meet  by  themselves  or  their  doers  properly  authorized  within  the  office 
of  ,  clerk  to  the  process,  upon  Monday,  the  day  of 

next,  at  twelve  o'clock  noon,  and  then  and  there  to  elect 
and  choose  a  fit  person  to  be  appointed  by  the  Lord  Ordinary,  common 
agent  or  solicitor,  to  conduct  and  carry  on  this  process  of  ranking  and 
sale,  and  division  of  the  price  and  proceeds  among  the  creditors,  to  the 
final  end  and  conclusion  thereof,  upon  the  common  expense,  and  appoints 
intimation  of  the  meeting  to  be  forthwith  made  in  the  minute-book,  and 
once  in  the  Edinburgh  Gazette,  immediately  after  the  date  hereof,  and 
appoints  the  clerk  of  the  process  to  report  the  minutes  of  election  accord- 
injfly,  at  the  first  calling  of  the  cause  thereafter." 
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their  interests  in  his  hands,  and  afterwards  produced  letters 
from  them  approving  of  the  election,  Inglu  v.  Jamieson, 
4rc.,  25  Jan.  1775,  M.  13,366.  The  vote  of  one  of  two  acting 
tutors  *'  as  sole  acting  tutor,'*  was  held  bad  ;  but  the  vote 
of  a  sworn  officer  of  a  bank,  per  procuration  of  the  treasurer 
of  a  chartered  bank,  is  good,  though  neither  the  charter  nor 
procuration  be  produced,  Thorbum  v.  Ranker^  25  Feb. 
1832,  X.  S.  380. 

No  one  can  be  elected  who  is  a  creditor,  or  who  is  a  con- 
junct or  confident  person  with  the  common  debtor ;  and  he 
will  not,  after  his  appointment,  be  entitled,  either  by  him- 
self or  in  the  name  of  a  clerk  or  confidential  person,  to  act 
18  the  private  agent  of  any  particular  creditor,  or  class  of 
ereditors,  or  of  the  common  debtor,  in  any  matter  relative 
to  the  ranking  or  the  division  of  the  price,  while  the  same 
Me  in  dependence  before  the  Court,  otherwise  he  becomes, 
ipso  facto,  disqualified  from  acting  as  common  agent,  A.  S. 
UJoly  1794,  §  3. 

To  prevent  delay  in  carrying  on  the  process,  the  creditors 
or  th^  agents  at  their  meeting  may,  if  they  think  it  neces- 
SMj,  name  a  committee  of  three  of  their  number,  whose 
duty  it  is,  if  the  proceedings  be  not  finally  closed,  within  two 
jeare,  to  inquire  into  the  reasons  thereof,  A.  S.  July  1794,  § 
14;  and  they  also  give  their  advice  and  assistance  to  the  com- 
mon agent  in  all  cases  of  difficulty,  {infra^  sect.  xxv). 

The  clerk  to  the  process  draws  up  a  minute  of  the  elec- 
tion, and  the  case  being  enrolled,  it  is  reported  to  the  Ordi- 
naiy,  before  whom  the  common  agent  appears,  and  takes 
the  oath  dejideli,  and  is  thus  installed  in  his  office.^ 

*   MINUTE  ELECTING  THE  COMMON  AGENT. 
'*  At  Edinburgh,  the  day  of  ,  and  within  the  office  of 

depute  clerk  of  Session. 
Jd  f  irtae  of  the  interlocutor  of  Lord  ,  pronounced  o(  date 

the  day  of  .In  the  process  of  ranking  and  sale  at  the 
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Even  after  the  nomination  has  been  confirmed  by  the  Lord 
Ordinary,  the  appointment  may  be  recalled  on  good  cause. 
This  was  done  in  a  case  where  the  creditors,  after  the  day 
for  election  had  been  named,  had  agreed  to  accede  to  a  pri- 
vate trust,  White,  8fc.  Petrs.,  27  May  1823,  ii.  S.  337,  (N.  E. 
297). 

If  the  election  be  disputed,  the  agent  approved  of  by  the 
Lord  Ordinary  acts  until  the  decision  of  the  dispute.  The 
objection  must  first  be  decided  by  the  Lord  Ordinary,  and 

instance  of  ,  with  concurrence  of  Her  Majesty's  Advocjite, 

for  Her  Majesty's  interest,  against  and  others,  his  creditors, 

appointing  the  creditors  to  meet  bjr  themselves  or  their  doers,  properlj 
aathorized,  at  this  place,  at  o'clock  this  day,  for  choosing  a 

common  agent  to  carry  on  the  said  process  of  ranking  and  sale,  and  difi- 
sion  of  the  price  among  the  creditors,  after  intimation  thereof  being  made 
in  the  minute-book  and  Edinburgh  Gazette  ; — 
CoMPRARED  A.  B.,  who  produced  a  copy  of  said  Gazette  from 
to  ,  containing  intimation  of  said  interlocutors,  and  he  also 

produced  a  mandate  from  the  pursuer  of  the  sale  to  ,  whom 

failing  to  the  said  A.  B.,  to  vote  for  him  at  this  election,  as  also  a  claim 
and  interest  for  the  said  pursuer  lodged  in  the  clerk's  hands,  on  the 
current : 

And  the  said  A.  B.  being  the  only  person  compearing,  and  no  other  per- 
son having  produced  an  interest,  he  accordingly,  in  terms  of  the  aboTc 
mandate,  and  in  virtue  of  the  said  claim  produced  for  the  pursuer,  made 
choice  of  W.  S.  to  be  common  agent,  for  carrying  on  the  said 

process  of  ranking  and  sale,  and  division  of  the  price  amongst  the  cre-> 
ditors,  in  terms  of  the  Lord  Ordinary's  interlocutor. 
All  which  is  humbly  reported  by  .** 

**  The  Lord  Ordinary  approves  of  the  foregoing  minutes  of  election, 
nominates,  authorizes,  and  appoints  G.  H.,  W.  S.  to  be  common  agent  or 
solicitor,  for  carrying  on  this  present  process  of  ranking  and  sale,  and 
division  of  the  price  and  proceeds  thereof  among  the  creditors,  to  the 
final  end  and  conclusion  thereof,  on  the  common  expense ;  aod  the  said 
,  being  now  present  at  the  bar,  declared  his  acceptance 
of  the  said  office,  and  gave  his  oath  de  fdeli  adminisiratione  offici  ac 
cordingly." 
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then  by  the  Inner  house,  if  either  of  the  candidates  apply 
by  reclaiming  note.  The  person  who  is  ultimately  success- 
ful recovers  from  his  opponent  his  whole  expenses,  no  part 
of  which  is  chargeable  against  tlie  common  fund,  A.  S.  11 
July  1794,  §  5. 

The  common  agent  must  keep  a  minute-book  of  his 
proceedings,  and  of  his  official  correspondence,  open  to  the 
inspection  of  all  concerned,  Ferrier  v.  Rose  and  Husband, 
(Cromarty),  25  Feb.  1836,  xiv.  S.  559 ;  and  he  is  answerable 
to  the  Court  for  his  conduct  by  summary  application.  The 
Court  may,  upon  cause  shewn,  cither  remove  him  from  his 
office,  or  give  such  redress  as  the  case  may  require,  A.  S.  1 1 
July  1794,  §  5. 

It  is  the  duty  of  the  common  agent  to  take  the  most  effec- 
tual steps  for  ascertaining  the  nature  and  extent  of  the  sub- 
jectB  belonging  to  the  common  debtor,  together  with  the 
encumbrances  affecting  them  ;  and  he  must,  if  necessary  for 
this  purpose,  cause  search  the  public  records,  and  apply  for 
fetters  of  first  and  second  diligence  against  havers,  Ibid,  §  6. 
See  Scot.  Union  Co.  v.  Boniine,  30  June  1838,  S.  Jur.  x.  536. 
The  first  thing  the  common  agent  does  after  his  ap- 
pointment is  to  go  carefully  over  the  whole  proceedings,  to 
>ee  that  the  proof  of  the  rental,  burdens,  &c.  is  complete, 
to  Bupply  any  defects  which  appear,  and  to  have  the  value 
of  the  lands  and  lots  deponed  to  before  the  Lord  Ordinary. 
The  Ordinary  does  not  personally  examine  these  witnesses  ; 
ftU  that  is  necessary  is  to  have  their  depositions  written  out ; 
the  parties  appearing  before  the  Ordinary  in   the   Outer 
house,  and  making  oath  before  him  that  what  is  stated  in 
their  depositions  is  true. 

SECT.  VII. — SECOND  TERM  TO  LODGE  CLAIMS. 

The  next  step  is  to  have  a  second  term  assigned  by  the 
Lord  Ordinary  for  the  creditors  to  produce  their  grounds  of 
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debt.  This  interlocntor*  must  be  intimated  in  the  minute- 
book,  and  once  weekly,  for  three  weeks  immediately  after 
its  date,  in  the  Edinburgh  Gazette.  All  creditors,  whether 
they  vote  for  the  election  of  common  agent  or  not,  must 
make  oath  to  the  verity  of  their  claims, — the  A.  S.  17  Jan. 
1756,  §  6,  declaring  that  no  creditor  shall  be  ranked,  until 
he  shall  have  made  such  oath.  The  clerks  are  prohibited 
from  taking  in  any  claim  or  interest  without  an  oath  of  veri- 
ty, if  the  creditor  be  resident  in  Great  Britain,  or  an  oath 
of  credulity  by  his  agent  or  factor,  where  he  resides,  or  hap- 
pens to  be  elsewhere,  A.  S.  11  July  1794,  §  12.  The  credi- 
tor must  also  produce  his  grounds  of  debt.  The  effect  of  such 
production  is  to  interrupt  prescription  running  on  the  grounds 
of  debt,  Douglas^  Heron  and  Co,  v.  Richardson^  26  Nov.  1784, 
M.  11,127  ;  Stevenson  v.  Campbell,  Nov.  1804,  ii.  Bell,  Com. 
287,  note  2.  The  act  of  sederunt,  17  Jan.  1756,  §  3,  re- 
quires that  a  notification  of  the  advertisement  should  be 
made  to  the  Lord  Ordinary,  and  a  minute  made  thereon ; 
but  no  such  form  is  now  in  observance. 


^  INTBRLOCUTOB  AS8IONTMO  SECOND  TBRH. 

*^  Assigns  the  to  the  whole  creditors  of  the  hankrupt,  to  pro- 

duce all  their  claims,  rights,  and  diligence,  competent  to  them  respectirelf  9 
against  the  hankrupt  or  his  estate,  and  whole  Touchers  thereof,  and  that  ionr 
the  second  term,  with  certification  that  what  writs  shall  not  then  be  prodacedly 
shall  be  held  as  false  and  forged,  in  so  far  as  they  may  affect  the  bankrnpt*s 
estate,  and  the  interest  of  the  creditors  therein,  who  hare  produced  orshaH 
produce  their  rights  and  diligences  affecting  the  same,  and  ordains  iotiiB*- 
tion  or  notice  thereof  to  be  made  to  all  parties  concerned,  by  insertiiy 
the  interlocutor  in  the  Edinburgh  Gazette,  once  every  week,  for  three 
weeks  successiyely,  immediately  after  the  date  of  this  interlocutor,  as  also 
renews  the  commission  formerly  granted  to  the  Judge  Ordinary,  or  to 
any  of  Her  Majesty's  Justices  of  the  Peace,  within  whose  bounds  tilt 
creditors  reside,  to  take  the  depositions  of  such  of  them  as  hare  not  ^ 
poned  on  the  verity  of  their  debts,  any  lawful  day  between  and  the  laid 
day  of  ,  to  be  reported  to  the  Lord  Ordinary,  ^ 

day,  with  certification,  in  terms  of  the  Act  of  Sederunt** 


V.  a  A.  8.] 


RANKING  AND  BALE. 


887 


SECT.  VIII. — DECREE  OF  CERTIFICATION. 

Immediately  on  the  elapsing  of  the  second  term  for  pro- 
duction, the  case  is  enrolled,  and  decree  of  certification  is 
pronounced,   as   in  a  reduction-iniprobation,   reducing  all 
claims  not  produced,  but  under  the  condition,   that   any 
claims  to  be  lodged  within  ten  days  shall  be  received.*     The 
period  is  sometimes  lengthened  for  three  weeks  or  a  month, 
or  till  the  box-  day  in  the  vacation,  if  the  interlocutor  be  pro- 
nounced near  the  end  of  a  session.     This  decree  is  declared 
to  have  the  same  effect  in  favour  of  the  creditors  who  have 
produced  claims  on  the  estate,  as  if  they  had  severally 
brought    processes   of   reduction-improbation    against   the 
iihole  other  creditors  upon  the  estate,  and  obtained  and 
extracted  decrees   of  certification    therein ;   it,   therefore, 
tends  greatly  to    the  security    of  the  purchaser,   as  all 
daims  against  the  estate  not  brought  forward   are,   in   a 
^nestion  with  him,    cut    down  :   creditors  thus   excluded 
lui^e,  of  course,  their  claims  reserved  entire  against  the 
common  debtor  and   his  separate  estate ;    A.  S.   11   Jan. 
1756,  §  5  ;*  and  they  have  also  a  claim  against  the  creditors, 
^ho  receive  the  price,  for  repetition  of  their  share,  1095,  c. 
*.  (c.  8,  Th.  Ed.  ix.  369).     This  decree  was  formerly  ex- 
^'^cted,  but  the  extracting  of  it  is  now  prohibited,  50  Geo. 
ni.  c.  112,  (20  June  1810),  §  8.     This  enactment  has  been 
^erlooked.    ii.  Bell,  Com.  257.    The  decree  will  not  be  re- 


***Tbe  Lord  Ordinaryt  &c.  grants  certification,  contra  nonproducta,  as 
4  ID  improbation,  and  reduces,  improves,  decerns,  and  declares,  but 
^  tbis  condition,  that  erery  production  made  within  ten  days  after  the 
4te  hereof,  shall  be  received.** 

'"  Formerly,  when  a  person  raised  a  process  of  ranking  and  sale,  it  was 
IrhI  alto  to  raise  a  process  of  reduction  and  improbation  against  all  the 
llukmpfs  creditors,  in  order  to  force  them  to  produce  their  interests. 
nil  iDVgbt  hare  been  raised  either  by  the  pursuer  of  the  sale,  or  by 
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called  except  on  very  strong  grounds,  Morrison,  (Gigha) ; 
31  May  1836,  S.  Jur.  viii.  375.  See  Blair  v.  Ranken,  (Land), 
6  July  1842,  S.  Jur.  xiv.  579. 

If  any  creditor  omit  to  lodge  his  claim  till  the  period 
allowed  by  the  interlocutor  of  certification  be  elapsed,  his  re- 
medy is  to  apply  to  the  Court  %o  be  reponed,  and  to  explain 
the  reason  why  he  had  not  given  in  his  claim.  But  he  must 
pay  the  whole  expense  occasioned  by  the  delay  and  by  the 
production  of  his  interest,  as  the  same  shall  be  ascertained 
by  the  Court  or  the  Lord  Ordinary ;  A.  S.  11  July  1794, 
§  12.  A  creditor  may  apply  to  be  reponed  at  any  time  till 
the  final  division  of  the  funds,  on  payment  of  expenses,  and 
it  is  not  material  although  the  debt  may  have  arisen  since 
the  action  came  into  court ;  ii.  Bell,  Com.  261.  Even  after 
the  interlocutor  of  ranking  was  pronounced,  and  perhaps 
extracted  when  that  was  necessary,  {infra,  p.  892) ;  a  cre- 
ditor might  appear  and  claim  his  share  in  the  division, 
without  reducing  the  ranking,  Crawfurd  v.  Hunter^  21 
Nov.  1739,  M.  13,351 ;  v.  Sup.  673 ;  see  Garden  v.  Other^ 
Crera.  on  Birkhill,  24  June  1746,  M.  13,320.     But  it 


another  creditor.     The  method  laid  down  bj  the  Act  of  Sederunt  1756,  « 
is  shorter,  less  expensive,  and  more  effectual.*     It  not  only  bars  the  ere-   - 
ditors  against  whom  the   certification  is   pronounced   from   competing  ' 
with  the  pursuer  of  the  sale,  but  with  any  of  the  creditors  who  have 
produced.      The   certification    is  equally  in  favour   of  the  whole;   but 
without  prejudice  to  any  claim  which  those  non-producing  creditors  may 
have  against  the  T)ankrupt,  or  so  as  to  affect  his  interest  in  the  price,  or 
his  person,  or  other  estate,  as  accords. 

**  This  certification  in  a  sale,  strikes  only  against  debts,  not  against  deeds ; 
e,  g,  not  against  tacks,  though  real,  and  clothed  with  possession ;  se« 
Kilk.  p.  238 ;  Loudon  ;**  (Loudon,  ^c.  v.  Murray,  13  June  1752,  BL 
5270).     Tait's  MS.  "  Proces  of  Ranking  and  Sale." 

*  **  Queritur,  Does  this  method  apply  to  ranking  and  sales  raised  prior  to  the 
Act  of  Sederunt  1756?  though  not  finished  or  proceeded  in,  tiU  after,  or  does 
it  apply  only  to  rankings  and  sales  raised  posterior  to  1756?~^iu«f«r.  The 
act  of  sederunt  1756,  applies  only  to  sales  raised  posterior  to  the  date  of  it.** 
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fonnd  by  a  majority  in  the  first  case,  that  the  purchaser' 
who  had  acquired  right  to  a  claim  not  ranked,  could  not 
demand  a  share  of  the  price  in  making  up  the  scheme  of 
division,  his  only  remedy  being  to  pursue  the  creditors  who 
received  the  price  for  repetition  of  his  share ;  ii.  Bell,  Com. 
288.  But  this  decision  has  been  disapproved  of.  More,  cccviii. 

SECT.  IX. — STATE  OF  INTERK8TS  AND  ORDER  OF  RANKING. 

Decree  of  certification  being  pronounced,  the  next  step 

in  the  ranking  is  to  obtain  a  remit  to  the  common  agent  to 

prepare  a  state  of  the  interests  of  the  different  creditors 

produced,  and  suggest  the  order  in  which  they  should  be 

ranked ;  A.  S.  17  Jan.  1756,  §  7.^     If  there  be  funds  in  the 

bands  of  the  judicial  factor,  the  state  will  also  include  these 

fonds,  and  suggest  how  they  should  be  distributed.     The 

state  shews  the  extent  of  the  lands,  &c.,  under  sale,  and 

fonds,  the  amount  and  nature  of  the  claims,  the  vouchers 

by  which  they  are  constituted,  and  the  diligence  used  to 

wcoYer  or  secure  them.     It  also  points  out  the  objections 

to  which  the  claims  may  be  exposed  in  their  constitution 

from  the  nature  of  the  debt  or  otherwise,  or  the  errors  or 

omissions  which  may  have  been  fallen  into  in  prosecuting 

the  diligence.     The  preparation  df  such  a  state  is  in  com- 

pKcated  cases  a  work  of  great  labour,  and  is  well  calculated 

to  exhibit  the  state  of  the   common   agent's  professional 

knowledge.     A  good  form  for  an  extensive  bankruptcy  will 

be  found,  vii.  Bell  s  Styles,  229.     In  preparing  the  state  of 


* "  The  Lord  Ordinary  assigns  the        day  of  next  to  the  com- 

mon agent,  to  make  up  a  state  of  the  whole  interests  produced  by  the 
creditors,  mentioning  their  respective  rights  and  diligences,  the  sums 
elaimed  by  the  respective  creditors,  the  order  of  their  respective  pre- 
ferences, with  such  objections  as  do  occur  to  him,  either  to  the  legality 
or  to  the  justice  of  the  several  claims,  or  to  the  extents  of  their  debts  or 
OODStitntioDS  thereof,  or  to  their  preferences,  notwithstanding  the  apparent 
Miority  of  their  securities  or  diligences,  all  in  terms  of  the  act  of  sederunt 
in  that  behalf.** 
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interests,  the  common  agent  mast  distingaish  those  objec* 
tions  or  questions  which  go  to  the  enlargement  of  the  com- 
mon fund,  or  to  prevent  its  diminution,  from  those  which 
only  affect  the  interests  of  particular  creditors,  or  classes  of 
creditors,  in  competition  with  one  another :  he  wiU  also  set 
forth  whether  there  be  any  probability  of  a  reversion  to  the 
common  debtor,  and  in  what  view,  or  different  views,  there 
may  be  a  prospect  of  such  reversion ;  A.  S.  11  July  1794,  §  7. 

The  state  of  interests  and  order  of  ranking,  being  signed 
by  the  common  agent,  is  lodged  in  process.  It  is  allowed 
to  be  seen  by  all  concerned,  and  objections  may  be  lodged, 
which  will  be  discussed  according  to  the  rules  laid  down  by 
the  judicature  act;  see  for  the  older  rule  the  act  of  sederunt, 
17  Jan.  1756,  §  8,  and  for  the  present  form,  act  of  sederunt, 
11  July  1794,  §  11.  All  objections  omitted  to  be  stated  at 
this  time,  either  on  the  part  of  the  common  agent  or  of  ^e 
creditors,  are  held  to  be  passed  from,  and  it  is  not  com- 
petent to  bring  them  forward,  either  in  the  course  of  the 
ranking,  or  in  the  division  of  the  price,  except  such  objec- 
tions as  shall  arise  from  facts  newly  come  to  knowledge, 
Garden  v.  Other  Crers.  on  Birkhill,  24  June  1746,  M. 
13,320  ;  A.  S.  17  Jan.  1756,  §§  7  and  8  ;  A.  S.  25  Feb.  1779. 

The  common  agent  is  not  to  discuss,  at  the  expense  of  the 
estate,  any  questions  in  the  ranking  which  relate  only  to  the 
interest  of  particular  creditors,  or  classes  of  creditors,  in 
competition  with  each  other,  and  which  do  not  affect  the 
common  fund.  He  must,  however,  lay  the  whole  state  of 
the  ranking  before  the  Lord  Ordinary,  that  his  Lordship 
may  give  judgment  thereon,  or  take  the  same  to  report ;  but 
it  is  then  left  to  the  individual  parties  interested,  and  their 
agents,  to  follow  out  the  questions  of  the  description  above 
mentioned  ;  and  it  is  the  duty  of  the  common  agent  to  see 
that  those  who  have  the  conduct  of  such  questions  proceed 
without  delay.  If  it  be  clear  that  there  will  be  a  reversion 
to  the  common  debtor,  after  paying  all  claims,  then  the 
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common  debtor  should  be  allowed  to  manage  big  own  de- 
fence, the  common  agent  taking  care  he  occasions  no  unne- 
cessary delay ;  A.  S.  11  July  1794,  §§  8,  9. 

By  act  of  sederunt,  17  Jan.  1756,  §  11,  the  Lord  Ordinary 
is  required  not  to  report  any  of  the  objections  to  the  Lords 
until  the  whole  can  be  reported  together ;  and  then,  after 
the  whole  are  stated  to  the  Lords,  they  shall  appoint  a  par- 
ticular diet  for  advising  the  objections,  without  abiding  the 
course  of  the  rolls.  But  this  regulation  is  scarcely  ever  ob- 
served. 

The  state  is  ordered  to  be  printed,  and  copies  of  it  put  into 
the  Lords*  boxes,  and  distributed  among  the  creditors  or  their 
known  agents.  But  as  this  occasions  considerable  expense, 
it  is,  in  some  cases,  where  there  are  few  creditors,  merely 
lodged  in  manuscript  with  the  clerk,  notice  of  the  lodging 
being  given  to  the  agents  of  the  diflTerent  creditors.  If  any 
new  interest  shall  be  allowed  by  the  Court  to  be  produced 
after  the  state  is  lodged,  a  supplementary  state  is  made  up, 
and  proceeded  with  in  the  same  manner,  the  variations  there- 
by occasioned  being,  of  course,  pointed  out ;  A.  S.  11  July 
1794,  §  7. 

If  there  appear  to  be  a  clear  reversion  for  the  postponed 
creditors,  or  for  the  common  debtor,  after  discussing  prefer- 
able claims,  those  interested  in  such  reversion,  if  agreed  as 
to  the  distribution  of  it,  may  put  a  stop  to  farther  litigation 
by  an  application  to  the  whole  Court,  and  by  obtaining  an 
order  to  that  effect,  the  said  application  being  intimated  to 
the  common  agent,  or  any  other  party  engaged  in  the  said 
unnecessary  litigation  ;  Ibid.  §  9. 

When  the  Lord  Ordinary  has  pronounced  an  interlocutor 
on  the  state,  or  a  deliverance  taking  the  same  to  report,  the 
order  must  be  entered  in  the  minute-book,  that  the  parties 
may  attend  to  their  interest  in  the  subsequent  procedure, 
and  employ  their  own  counsel ;  Ibid.  §  10. 
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SECT.  X. INTERLOCUTOR  OF  RANKING. 

After  all  the  objections  have  been  decided,  it  is  the  duty 
of  the  common  agent  to  prepare  an  interlocutor  of  ranking,* 
which  is  written  out  by  the  clerk,  and  signed  by  the  Lord 
Ordinary.  In  complicated  cases,  it  is  not  unusual  to  allow 
the  draft  of  this  interlocutor  to  be  seen  for  eight  or  ten  days, 
that  all  concerned  may  satisfy  themselves  that  it  is  correctly 
drawn  up.  Intimation  ought,  of  course,  to  be  made  in  the 
minute-book,  to  call  the  attention  of  the  creditors.  Under 
the  Regulations,  (concerning  the  Session),  1696,  §  26, 
(A.  S.  p.  215 ;  Alex.  Abridgt.  Apx.  p.  135),  when  it  was 
necessary  that  the  ranking  should  be  closed  before  the 
lands  were  sold,  the  decree  of  ranking  was  always  extracted. 
Latterly  the  extracting  was  often  omitted,  and  is  now  de- 
clared unnecessary.  "  In  order  to  avoid  the  great  expense 
and  delay  occasioned  by  the  practice  of  extracting  decrees 
of  ranking,'*  it  is  enacted,  "  that  after  the  expiry  of  twenty- 
one  days  from  the  date  of  the  interlocutor  of  ranking,  the 
same  shall  be  final  and  conclusive  against  all  concerned, 
equally  and  to  the  same  extent  and  effect,  as  if  said  inter- 
locutor were  extracted  ;  and  that  it  shall  be  sufficient  to  all 
intents  and  purposes,  in  preparing  the  extract  of  the  decree 
of  division,  {in/ray  §  xvii),  to  unite  and  incorporate  the  de- 
cree of  ranking  therewith,  reserving  nevertheless  to  any 
party  interested,  if  he  shall  think  proper  to  order,  an  extract 
of  the  decree  of  ranking  at  his  own  expense  ;'*  A.  S.  24  Dec. 
1838,  {Fotm  of  Extracts,  ^-c.)  §  5. 

SECT.  XI.  —  PROCEEDINGS  IN  PROCESS  OF  SALE. 

In  consequence  of  purchasers  of  bankrupt  estates  acquiring 
rights  to  claims  affecting  them,  and  causing  long  protracted 
litigations,  that  they  might  retain  the  price  in  their  hands,  it 

^  There  is  nothing  peculiar  in  this  interlocutor.  It  Ib  similar  to  the 
interlocutor  of  ranking  in  multiplepoindings,  (wpro,  p.  598). 
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was  formerly  declared,  Regulations  1695,  §  26,  (See  preced- 
Dg  Sect.)  that  the  ranking  should  be  concluded  by  decree  be- 
fore the  lands  were  exposed  to  sale  ;  but  this  regulation  is  now 
repealed,  54  Geo.  III.  137,  (25  July  1814),  §  6,  and  the  sale 
may  proceed  whether  the  ranking  be  concluded  or  not,  un- 
less the  Court,  upon  the  application  of  any  party  concerned, 
shall  find  sufficient  cause  to  delay  the  sale. 

Wliile  proceedings,  therefore,  are  going  on  to  ascertain  the 
claims  to  be  ranked  on  the  qstate,  the  sale  ought  also  to  be 
making  progress.     With  this  view,  the  common  agent  will, 
as  goon  as  he  has  completed  the  proof,  enrol  the  cause  before 
tlie  Lord  Ordinary,  and  obtain  circumduction  and  great  avi- 
zandum.^  He  will  then  prepare  a  memorial  and  abstract  of  the 
proof,  and  have  it  printed  and  boxed.     At  moving,  it  will  be 
remitted  to  the  Lord  Ordinary  to  examine  and  report ;  A.  S.  11 
Mar.  1777.     The  common  agent  and  clerk  wait  on  the  Lord 
Ordinary,  and  give  him  any  explanations  he  may  require ; 
*nd  he  then  reports  it  to  the  Court,  if  correct.    Warrant  was 
tken  formerly  granted  for  letters  of  publication,  and  for  sale, 
These  letters  were  extracted  and  executed  by  a  messenger 
*t  the  record  oflSce,  and  also  at  the  market-cross  of  Edinburgh, 
^^  pier  and  shore  of  Leith ;  but  by  A.  S.  24  Dec.  1838, 
{Pom of  Extracts,  ^c),  §  3,  it  is  now  ordered  "that  the 
practice  of  granting  warrant  for  letters  of  publication  in  ^vo- 
cesses  of  sale  shall  cease,  and  that  instead  of  the  intimation 
of  sales,  now  in  use  to  be  made  in  virtue  of  such  letters  at 
the  market- cross  of  Edinburgh,  and  pier  and  shore  of  Leith, 
It  shall  be  deemed  sufficient  intimation  to  all  concerned, 
that  at  least  four  weeks'  notice  of  the  day  of  sale  shall  be 
given  once  in  the  Edinburgh  Gazette,  and  at  the  Edictal 
Citation  office  in  Edinburgh,  and  also  that  the  roup  and  sale 
shall  be  duly  advertised  in  at  least  one  of  the  newspapers 

*  "  The  Lord  Ordinapy,  &c.  circamduces  the  term  for  proving,  and 
oukes  great  avizandum  with  the  process  to  the  Lords  of  the  Di- 

Tiiiou.** 
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(if  any  so  be)  published  in  the  county  or  counties  in  which 
the  lands  or  heritages  to  be  sold  lie,  and  also  in  three  of  the 
newspapers  published  in  Edinburgh,  three  times,  at  least 
three  weeks  previous  to  the  sale,  and  in  such  other  manner 
as  the  Court  may  direct." 

When  a  part  of  the  subjects  contained  in  the  summons 
was  omitted  to  be  valued  and  included  in  the  memorial  and 
abstract,  and  this  omission  had  not  been  discovered  till  after 
the  letters  of  publication  had  been  executed,  the  Court,  on 
an  application  for  a  new  commission  and  diligence  to  prove 
the  value  of  the  omitted  parcel,  and  on  the  proof  being  re- 
ported,  a  state  prepared,  and  memorial  and  abstract  boxed, 
granted  warrant  for  new  letters  of  publication,  liaim  v.  His 
Crers.,  14  June  1750,  M.  13,324 ;  Crera.  of  Jardanhill,  Petrs. 
27  Feb.  1752,  M.  13,325.    After  great  avizandum  had  been 
made  with  the  process  of  sale,  and  a  memorial  and  abstract 
had  been  prepared,  the  question  arose  whether  it  is  regular 
or  competent  to  remit  the  process  to  the  Lord  Ordinary, 
before  whom  the  ranking  remains,  in  order  to  determine  if 
certain  subjects  were  included  in  the  summons,  and  if  so, 
should  be  struck  out  of  it,  or  whether  this  should  be  done 
by  an  incidental  petition  to  the  Inner  house  to  have  them 
struck  out  of  the  summons ;  Mackenzie  v.  Ferrier,  10  Dec 
1836,  XV.  S.  241. 

Formerly  the  clerk  to  the  process  drew  up  what  was  called 
the  Prepared  State,  which  was  merely  a  copy  of  the  whole 
evidence,  written  and  verbal,  which  had  been  adduced, 
and  this  ought  to  have  been  done  before  the  memorial 
and  abstract  was  prepared,  the  latter  being  in  reality  an 
abstract  of  the  former.  But  as  the  prepared  state  was  a 
useless,  though  very  expensive  form,  the  memorial  and  ab- 
stract was  in  general  prepared  first.  The  prepared  state 
is  now  abolished,  A.  S.  24  Dec.  1838,  {Form  of  Extrcusts,  ^r.) 
§  4,  and  it  is  further  enacted  *'  that  the  memorial  and 
abstract   shall,   as  at  present,   continue  to  be   compared 
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^with  the  principal  proof,  and  with  the  documentary  evi- 
dence  produced  in  process,  without  the  necessity  of  any 
prepared  state."     The  memorial  and  abstract  is  remitted 
by  the  Court  to  the  Lord  Ordinary  in  the  cause,  for  his 
report,  R.  of  Jerburgh,  26  Feb.   1845,  S.  Jur.  xvii.  261. 
By  act  of  sederunt,  11  Mar.  1767,  it  is  declared  that  the 
Court  will  not  advise  any  memorial  and  abstract,  unless  it  be 
enrolled  at  least  ten  sederunt  days  before  the  end  of  the 
Session,  except  on  cause  shewn  by  petition  to  the  Court. 
And  the  Court  will  not  grant  warrant  to  enrol,  unless  some 
cause  be  shewn;  Wilson,  Petr.  6  July  1821,  i.  S.  112,  (N.  E. 
108).    In  the  case  of  Murray,  Petr.  4  July  1839,  i.  D.  1169, 
amemorialand  abstract  was  received,  although  enrolled  with- 
in the  last  ten  sederunt  days  of  the  Session,  on  a  statement 
in  the  petition  that  the  enrolment  had  been  delayed,  in  con- 
Kquence  of  the  death  of  a  party  called  as  a  defender  in  the 
Kommons  of  sale,  whereby  it  became  necessary  to  cite  his  re- 
pesentatives.     See  also  National  Bank  of  Scotland,  Petr. 
29  Feb.  1840,  ii.  D.  705 ;  and  Patrick,  §-c.,  Petrs.  15  July 
1840,  ii.D.  1443. 

When  a  warrant  of  sale  has  once  been  obtained,  the 
^r^tors  are  entitled  to  proceed  with  the  sale,  as  long  as  a 
*ifle  shilling  of  their  debts  are  due,  even  although  the 
price  of  the  property  sold  greatly  exceed  the  amount  of 
<J«btB;  Carruthers  v.  Dickson,  12  Nov.  1830,  ix.  S.  1. 

The  intimation  by  advertisement  in  the  Gazette,  and  other 

''^'tiees  of  the  sale  above  mentioned,  are  all  that  are  ab- 

**hrtely  necessary ;  but  the  lands  may  be  farther  advertised 

^  the  newspapers,  that  it  may  be  generally  known  they  are 

w  Bile.     Printed  copies  of  the  memorial  and  abstract  will 

be  lodged  in  the  hands  of  the  clerk  for  the  use  of  intending 

offerers.  If  the  property  be  divided  into  lots,  plans  pointing 

out  the  different  lots  will  also  be  very  useful.     Although,  in 

general,  claims  on  the  estate,  which  are  not  brought  forward 

in  the  ranking  and  sale,  cannot  affect  purchasers,  the  decree 
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of  certification  cutting  them  down  in  all  questionB  with« 
the  purchasers,  still  it  is  proper  to  shew  by  searches  of  the 
records,  that  there  are  no  burdens  affecting  the  lands,  the 
creditors  of  which  have  not  appeared,  or  to  explain  the  cause 
of  their  non-appearance.  The  title-deeds  will  also  be  ac- 
cessible, (see  8upra,  p.  877),  and  any  defects  in  them  sup- 
plied. The  decree  of  sale  and  conveyances  by  the  creditors 
will  go  far  to  remedy  many  defects ;  but  it  is  always  de- 
sirable to  render  the  titles  and  searches  as  clear  as  possi- 
ble,— otherwise  purchasers  may  be  deterred  from  com- 
peting, and  much  more  may  be  lost  on  the  price  than 
would  be  required  to  make  every  thing  distinct  and  regular. 
Care  should  be  taken  that  there  be  sufficient  evidence  in 
process,  that  all  the  statutory  and  necessary  notices  have 
been  given  by  production  of  Gazettes,  executions,  &c. 
But  it  is  unnecessary  to  encumber  the  process,  (in  all  cases 
sufficiently  bulky),  as  is  sometimes  done,  by  producing 
copies  of  the  newspapers  in  which  the  subjects  have  been 
advertised. 

SECT.  XII. — TIME  AND  PLACE  OF  SALE — ARTICLES  OF 
ROUP,  &C. 

In  fixing  the  day  of  sale,  it  must  be  kept  in  view,  that  it 
is  now  always  on  a  Wednesday  during  session.  It  is  the 
duty  of  the  clerk  to  the  process  to  prepare  the  articles  of 
roup,  and  the  inventory  of  the  title-deeds,  which  are  authen- 
ticated by  the  signature  of  the  Lord  Ordinary  on  the  Bills, 
who  officiates  at  the  roup.  They  must  be  carefully  revised 
by  the  common  agent.  If  any  peculiar  or  unusual  conditions 
are  wished  to  be  inserted  in  them,  they  may  be  pointed  out 
in  the  memorial  and  abstract ;  and  the  authority  of  the  Court 
must  be  obtained,  either  when  the  warrant  of  sale  is  granted, 
or  afterwards,  on  a  special  application ;  Carruthers  v.  StoU, 
&;c.,  26  May  1825,  iv.  S.  34,  (N.  E.  36).  An  application  to 
the  Court  must  also  be  niade,  if  it  be  wished  to  make  any 
.alteration  on  the  articles  after  they  have  been  signed  by  the 
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Lord  Ordinary,  for  his  Lordship  has  no  power  to  do  any 
thing  of  this  kind,  his  duties  being  merely  ministerial,  to  see 
the  sale  carried  through,  according  to  the  articles  laid  before 
him,  like  the  judge  of  any  private  sale  ;  Hunters  and  Co.  v. 
Bowie,  ^c,  16  Jan.  1829,  vii.  S.  270;  Malcolm  v.  Malcolm, 
4  Dec.  1821,  i.  S.  197,  (N.  E.  174), ;  and  see  Rose,  Petr.,  10 
July  1835,  xiii.  S.  1094. 

The  sale  cannot  take  place  any  where  else  except  in  the 
Parliament  House,  Edinburgh,  during  the  time  of  session, 
ii.  Bell,  Com.  273.     An  application  was  made  in  one  case, 
Crers,  of  Colquhoun  and  IVardrop,   Supts»,  22  Feb.  1712, 
M.  13,320,  to  authorize  the  sale  to  take  place  at  Glasgow, 
in  the  immediate  vicinity  of  which  town  the  lands  lay,  be- 
fore the  Judge  Ordinary ;  but  it  was  refused.     The  Court 
seemed  to  think  they  might  allow  the  sale  to  take  place  any 
where  they  chose,  and  before  any  commissioner  they  might 
appoint,  if  a  proper  case  were  made  out.     The  Court  have 
wnce  determined,  that  it  is  incompetent  to  allow  the  sale  to 
^ke  place  out  of  Edinburgh,  Rennj/,  Petr.,  22  Feb.  1834, 
nl  S.  479 ;  and  Cruttenden,  Mackillop  and  Co.  and  Renny, 
Pftrs.,  17  May  1834,  Ibid.  602.» 

Md  tbe  latter  of  those  cases,  the  following  decision  from   Mr.  Tnit's 

■S.,  was  quoted  by  the  petitioners,  in  support  of  their  prayer  that  the 

voort  should  grant  warrant  to  sell  the  subjects  in  Glasgow, — but  it  is  ra- 

^  ID  authority  the  other  way.     "  They  (the  Judges)  did  so  (refuse 

''wli  an  application)  also  in  another  case,  9  Mar.  1773,  Petition  TurnbuU^ 

^fparent  Heir  of  Thomas  Turnbull.     This  was  in  the  case  of  a  ranking 

ttdiale  of  a  bankrupt  estate,  at  the  instance  of  the  apparent  heir — all  the 

cnditora  appearing  in  the  sale,  concurred  in  a  petition  to  have  the  sale  at 

Mborgfa,  and  before  the  sheriff  of  Roxburgh  ;  but  the  Lords  refused  it, 

Mrt  upon  deficiency  of  power,  but  upon  expediency.    They  adhered  to  the 

vadom  of  their  predecessors,  as  specified  in  the  decision.   Creditors  of 

Coiqukoun^   (in  text).     Sir  Geo.   Mackenzie  thinks  it  reasonable  that 

vaps  should  proceed  in  the  shires  where  the  lands  lie.     Ob-<.  p.  463.*' 

(^MTorkji,  i.  440).     Tait*s  MS.  ''  Ranking  and  Sale.** 

3m 
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The  time  of  salo  used  formorly  to  be  between  four  and 
six  afternoon,  but  it  is  now  between  two  and  four.  The  clerk 
to  the  process  acts  as  clerk,  and  a  macer  as  auctioneor.  The 
procedure  hardly  differs  from  that  in  an  ordinary  sale.  It  is 
not  the  Lord  Ordinary  to  the  process  who  ofBciates,  but  the 
Lord  Ordinary  on  the  bills. 

If  any  party  concerned  can  shew  good  reason  why  the  sale 
should  not  proceed,  as  that  the  valuation  is  erroneous,  or 
that  good  objections  exist  against  the  articles  of  roup,  the 
sale  will  be  adjounied  on  application  by  petition  to  the 
Court.  The  Lord  Ordinary  has  even  power  to  adjourn  the 
sale  at  the  roup,  without  exposing  the  lands ;  in  which  case 
it  is  usual,  though  perhaps  not  necessary,  to  advertise  the 
adjournment  in  the  Gazette. 

It  is  now  settled  that  the  common  agent  cannot  purchase 
the  lands ;  York  Buildings  Co,  v.  Mackenzie,  8  Mar.  1793,  M. 
13,367,  as  reversed,  ibid  ,  see  iv.  Dow,  379  ;  and  the  principle 
of  that  decision  would  apply  to  the  judicial  factor,  the  Lord 
Ordinary  to  the  process,  and  the  Lord  Ordinary  who  officiated 
at  the  sale.  But  the  mere  signing  of  petitions,  or  other  papers 
in  the  cause,  as  counsel,  is  certainly  not  enough  to  disqualify 
one  from  purchasing  ;  E.  of  Wemyss  v.  Montgomery,  25  Feb. 
1824,  ii.  S.  App.  p.  1. 

In  Stevenson  v.  Moncreiff,  (Thirdpart),  12  Feb.  1845,  vii- 
D.  418,  it  was  declared  by  the  articles  of  roup  that  Martinm*^ 
1843  should  be  the  term  of  the  purchaser's  entry,  and  that  b^ 
rfiould  have  right  to  the  rents  falling  due  "  from  and  after 
the  said  term."  It  was  held,  that  the  purchaser  was  not 
entitled  to  the  rents  payable  at  Whitsunday  and  Candlem** 
1844,  for  crop  and  year  1843 ;  and  that  it  was  incompetent 
to  control  or  modify  the  construction  of  the  articles  of  roap 
by  correspondence  between  the  common  agent  and  judidd 
iactor,  or  by  any  declarations  as  to  the  meaning  thereof. 


t 
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SECT.  XIII ^ADJOURNING  SALE — LOWERING    UPSET    PRICE,  &C. 

If  no  offerers  appear,  the  sale  will  be  adjourned.     The 
former  practice  was  to  divide  the  property  among  the  cre- 
ditors in  proportion  to  their  debts,  particular  farms  being 
allotted  to  the  particular  creditors,  who  were  obliged  to  pay 
the  difference  between  their  debts  and  the  value.    But  cases 
occurred  in  which  the  division  was  found  to  bo  impracticable, 
and  it  was  attended  almost  in  every  instance,  with  the  greatest 
perplexity  and  hardship.    The  Court,  therefore,  by  their  own 
authority,  ventured,  instead  of  making  a  division,  to  lower 
the  upset  price ;  and  this  has  been  the  universal   practice 
for  more  than  a  century.     To  have  the  upset  price  lowered, 
a  petition  must  be  presented  to  the  Court,  the  boxing  of 
which  must  be  notified  to  the  agents  of  all  the  creditors  who 
have  lodged  claims.     After  being  intimated  in  the  minute- 
V)ok,  and  on  the  walls  for  eight  days,  the  upset  price  is 
lowered  as  suggested,  and  warrant  granted  for  exposing  the 
lands  of  new.    Latterly,  before  the  discontinuance  of  letters 
of  publication,  {svpra,  p.  893),  it  was  not  held  necessary,  as 
^  formerly  the  practice  ;  Hamilton  v.   ClelamVs  Crers.,  7 
Jnly  1709,  M.  13,318,  to  execute  any  new  letters  of  [)ublica- 
^on,  or  the  former  again  ;  Nairn  and  His  Crers.,  14  June 
1750,  M.  13,324;  Bankt.  iv.  41.  21 ;  and  it  therefore  was 
Perhaps  unnecessary,  as  was  sometimes  done,  (i.  Ivory,  337), 
^  advertise  the  adjourned  sale  in  the  Edinburgh  (iazette, 
for  publication  in  the  Gazette  seems  to  have  been  substituted 
for  the  executions  at  the  churches  of  the  letters  of  i)ubli- 
cition.     Keeping  in  mind  the  regulations  of  the  A.  S.  24 
Dec.  1838,  {supra,  p.  893),  as  to  the  intimations  of  tlie  ori- 
ginal sale,  the  lands  will,  of  course,  be  duly  advertised  in 
tbe  newspapers,  and  the  articles  of  roup  altered  to  suit  the 
change  in  the  term  of  entry,  &c.  which  may  be  necessary. 
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SECT.  XIV. — CLAUSE  OF  DEVOLUTION  IN  THE  ARTICLES 
OF    SALE. 

There  is  one  clause  in  the  form  used  which  has  given  rise 
to  some  litigation,  and  which  places  offerers  at  the  sale,  when 
there  are  more  than  one,  in  an  awkward  predicament.     The 
clause  alluded  to,  is  that  by  which  the  purchaser  is  required 
to  find  caution  within  thirty  days,  and  failing  his  so  finding 
caution,  the  immediately  preceding  offerer  is  to  be  preferred 
to  the  purchase,  on  his  finding  caution  within  thirty  days  after 
the  failure  of  the  preceding  offerer,  and  so  on  through  the 
whole  series  of  offerers,  provided  intimation  shall  be  made  to 
the  postponed  offerers  within  ten  days  of  the  purchase  de- 
volving on  them  respectively.     The  effect  of  this  clause  is. 
that  no  one  can  with  safety  offer  for  any  other  property  for 
some  time  after  he  has  made  an  offer  at  a  judicial  sale.  Thus 
the  second  offerer  cannot  venture  to  purchase  any  other  pro- 
perty within  forty  days,  the  third  until  the  lapse  of  eightj 
days,  and  the  fourth  until  the  expiry  of  four  months :  for, 
until  these  periods  respectively  have  elapsed,  they  may,  by 
the  failure  of  preceding  offerers,  be  found  to  be  the  purchaser* 
of  the  property  under  sale  ;  and  instances  have  occurred  of 
the  third  offerer  being  called  on,  and  being  preferred  to  the 
purchase ;  Davidmn  v.  Kerr,  19  Jan.  1815,  F.  C.  It  is  worthy 
of  consideration,  whether  a  clause  having  such  injurious 
effects  ought  to  be  retained.*    In  private  sales,  the  t&^ 

*  Mr.  Tait  has  the  following  remarks  on  this  subject : — **  As  to  this 
clause,  the  obliging  the  next  offerer  to  accept  the  purchase,  at  the  price 
offered  by  him,  does  not  seem  proper.     It  ties  up  an  offerer  from  making 
any  other  purchase,  until  he  sees  whether  this  falls  into  his  handi,  bj 
failure  of  the  preceding  offerers  to  find  caution,  and  therefore  the  best 
form  of  the  article  is,  that  if  the  highest  offerer  fail  to  find  caution,  the 
lands  shall  he  exposed  of  new,  which,  on  a  petition,  the  Lords  will  appoint. 
But  in  such  a  case,  new  letters  of  publication  (suprat  p.  893),  are  oecei- 
aary."— Tait*8  MS.  "  Ranking  and  Sale." 
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judicious  and  intelligent  agents  have  long  discontinued  this 
form,  which  was  at  one  time  in  general  use,  satisfied  that  it 
has  a  great  eflTect  in  deterring  offerers  from  appearing  at  the 
sale.     The  object  of  the  clause  is  to  prevent  the  necessity  of 
again  exposing  the  lands  to  sale,  if  the  purchaser  should  be 
unable  to  pay  the  price,  and  this,  no  doubt,  is  a  great  ad- 
vantage, if  not  counterbalanced  by  its  tendency  to  prevent 
competition.     Prior  to  the  adoption  of  the  present  form, 
a  case  occurred  where  the  common  debtor,  with  a  view  to 
protract  the  sale  of  the  lands,  either  bid  himself,  or  got  a 
roan  of  straw  to  bid  for  them  at  the  judicial  sale.     As  the 
party  preferred  was  unable  to  find  caution  or  pay  the  price, 
a  great  delay  and  expense  was  occasioned  to  the  creditors, 
who  had  no  alternative  but  to  expose  the  subjects  again, 
which  required  a  multiplicity  of  forms  to  be  gone  through, 
tt  well  as  new  advertisements  to  be  made. 

The  clause,  as  now  expressed,  renders  it  optional  to  the 
«xpo8ers  to  have  recourse  on  the  second  oiferer  or  not ;  and 
even  under  the  original  form  it  was  held,  that  the  second 
^erer  was  not  entitled  to  the  purchase,  unless  a  demand  was 
"■^de  on  him  to  fulfil  his  obligation ;  JValker  v.  Gavin,  10 
J'eb.  1787,  M.  14,193 ;  but  after  such  demand,  the  second 
<*ererhad  the  preferable  right ;  Hannay  v.  Stothert,  ^*c.,  15 
%  1788,  M.  14,194 ;  Hailcs,  1046. 

By  the  articles  of  roup  also,  the  bidders  arc  bound  to  pay 

*oy  damage    the    creditors  may  sustain   by  the  non-com- 

pfiance  with  the  conditions;  and  they  are  therefore  liable  for 

fte  difference  between  their  offer  and  the  subsequent  offer, 

or  for  the  expense  of  again  exposing  the  lands  to  sale.    It  is 

immaterial  that  the  prior  bidder  can  shew  that  no  injury 

I    lus  been  sustained  by  his  interference,  or  that,  had  it  not 

'    ieen  for  his  bidding,  the  lands  would  have  sold  at  a  very 

inferior  price ;  for  this  stipulation  is  not  a  penalty,   but  a 
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contract ;  Curries  Crers,  v.  Hannay,  13  Dec.  1791, M. 3162  ; 
Johnstone's  Trs.  v.  Johnstone^  19  Jan.  181 9,  F.  C.  In  this  last 
case,  t}ie  Court  found  that  the  damages  could  not  exceed  the 
penalty  contained  in  the  articles  of  sale  ;  but,  it  will  be  ob- 
served, that  this  was  not  a  ranking  and  sale  at  the  instance 
of  creditors,  and  that  the  articles  did  not  contain  the  clause 
usual  in  rankings  and  sales,  authorizing  the  exposers  to  in- 
sist for  the  surplus  price  offered  by  the  bidders  respectively, 
above  the  price  offered  by  the  bidders  who  shall  find  caution. 
It  cannot,  therefore,  be  held  as  quite  fixed,  that  the  first 
offerer  is  liable  to  the  extent  of  the  penalty  only. 

Where  there  are  several  offerers,  and  the  highest  fails  to 
find  caution,  and  also  the  second,  after  due  intimation,  it  is 
unnecessary  again  to  intimate  to  the  highest  offerer,  though 
he  may  be  the  offerer  next  lowest  to  the  second,  but  the 
intimation  may  at  once  be  given  to  the  third,  immediately 
after  the  second  ;  Damdwn  v.  Kerr,  19  Jan.  1815,  F.  C.  On 
account  of  the  responsibility  incurred  by  the  highest  offerer 
failing  to  find  caution,  it  is  his  interest  to  see  that  tlio 
offers  of  those  below  him  are  taken  down  and  signed  at  tlio 
sale. 

SECT.   XV. BOM)  OF  CAUTJON. 

The  bond  of  caution  is  drawn  by  the  assistant  of  the  Inner 
house  clerk  to  the  process,  and  all  such  bonds  are  in  a  uni- 
form style.  It  is  unnecessary  to  engross  in  it  any  of  the 
conditions  of  the  articles  of  sale,  as  they  are  sufficiently  bind- 
ing by  themselves ;  Learmonth,  ^'c,  v.  Common  Agent  m  B. 
ofParkhall,  8  June  1822,  i.  S.  514,  (N.  E.  443). 

It  is  the  business  of  the  clerks  of  Session  to  satisfy  them- 
selves of  the  responsibility  of  the  cautioner  offered,  and 
though  the  common  agent  is  generally  asked  to  approve  of 
the  security,  it  is  no  part  of  his  business.     lie  may  dechnc 
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giving  any  opinion  ;  and  the  principal  clerks  arc  personally 
responsible  if  they  accept  of  an  insufficient  cautioner.  The 
old  rule  was,  that  the  cautioner  should  be  possessed  of  pro- 
perty equal  to  the  price,  and  a  third  part  more,  but  no  such 
rule  is  in  observance  at  present.  A  cautioner  who  resides 
beyond  the  jurisdiction  of  the  Court  will  not  be  received, 
however  responsible  he  may  be,  because  he  is  not  readily 
accessible  to  diligence,  Davidson  v.  Kerry  19  Jan.  1815,  F.  C. 
supra.  It  does  not^  appear  that  caution  can  be  dispensed 
with  in  any  case,  Syme  v.  Syme's  Crers,,  10  Nov.  1713,  M. 
13,336;  Rose  (Dempster),  10  July  1835,  S.  Jur.  vii.  501. 

Where  the  purchaser,  after  finding  caution,  has  disposed 
of  his  purchase,  the  new  purchaser  must  petition  the  Court 
to  authorize  the  clerks  to  receive  a  new  bond  of  caution  for 
him,  to  allow  the  former  bond  to  be  delivered  up,  and  the 
decree  of  sale  to  be  issued  in  his  name.  Should  the  cau- 
tioner become  bankrupt,  new  caution  may  be  insisted  for, 
contrary  to  the  rule  which  formerly  obtained  in  suspensions ; 
see  the  unreported  case  of  Stark  and  Clark  v.  Johnston,  8 
Mar.  1769,  mentioned  M.  15,161.  The  principal  use  of  hav- 
ing a  cautioner  is  the  ease  with  which  the  price  can  be  re- 
covered by  summary  diligence,  and  the  security  that  is  given 
for  the  recovery  of  any  damage  which  may  arise  by  the  pur- 
chaser's failure  to  implement  his  bargain,  for  as  the  lands 
continue  burdened  with  the  debts,  till  the  price  is  actually 
paid,  little  loss  can  arise. 

Where,  by  inadvertency  or  otherwise,  the  time  for  finding 
caution  (usually  thirty  days)  has  been  allowed  to  elapse,  with- 
out the  bond  of  caution  being  lodged,  it  is  necessary  that  the 
purchaser  apply  to  the  Court  by  petition  for  a  warrant  to 
allow  the  clerks  to  receive  it,  and  the  prayer  is  granted  as  a 
matter  of  course,  if  there  be  no  opposition.* 

•  "  If  caution  is  not  fouml  till  the  time  fixed  f\)r  findinjr  it  is  expired, 
the  condition  in  the  articles  must  take  jdacc,— (see  Ar;:.  F«»unt.  v.  ii.  p. 
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SEOT.  XVIp — DECREE  OF  SATiB.      ^^ 

After  caution  ia  foani),  the  next  step  10  to  report  tba  vh, 
when,  i^  erery  thing  have  been  regularlj'  carried  tfmnt^ 
decree  of  j&le  will  be  pronouncedi  which,  Hk  terms  ol  10  ud 
11  Vict.  c.  48,  (25  Jane  1847),  §  19,  may  contaia  a  wsfnm 
for  infefting  the  purchaaer  and  his  heirs  and  ■nitiil 

65,  Grakam%{Smcardim  v,  ^nkifie^^Mj  Wt^^^  iv.  Sup.  457),— hI 
jat,  in  practice,  tinleii  where  the  cUrktare  iDterpelle^l  bj  tbt  next  lAnv 
thU  strict ne^s  u  Dot  adhered  to ;  and,  ftller  inqotrj,  I  do  Dot  htv  ikA 
aj)j  <)ueetioQ  erer  Mrose  <m  thb  nubjeet^  except  in  the  #ml«^  of  Llttlq«fa*i 
subjects  at  Leith*    tn  tbnC  case«  the  irst  offerer  having  failed,  aimlivliM 
Wtta  made  to  have  it  found  that  the  sate  had  de  vol  Ted  00  the  MBOil 
offerer ;  but  do  nottBciitinr)  of  the  failure  of  tbe  firist  oflTerer  hadnchfiB 
made  to  the  second  uKvtut  for  ^ome  month 9  after  it  happened,  the  Ltinb 
did  Dut  hohl  hliii  liablt.    The  decreet  of  nah  was  extraotad,  6  Jok  1761 
^^  A  CAse  occurred^  Jan.  1774^  to  tbU  purpose.    In  a  fiale  at  iLe  in»t«nce 
nf  an  apparent  heir,  bv  the  articles  of  roup^  the   purcba^^er  was  taten 
houTid  to  find  caution  within  tiiirtv  dajFi  and  to  grant  bond  for  the  pHw 
offered,  otherwiise  he  was  to  be  liable  in  a  fifth  part  as   penaltr    and  iW 
purcbftpe  was  to  devolve  io  tiae  nt^xt  offerer,  who  wms  to  be  bound  in  lit* 
manner,  and   so  forth  through  the  course  of  the  offerers,  till  caution 
should  be  found ; — without  prejudice  to  the  pursuer  to  claim  from  the 
highest  offerer  the  difference  betwixt  the  sum  for  which  caution  should 
be  found,  and  that  offered  b)-  him,  over  and  above  the  penaltT.     The 
day  of  roup  was  1  Dec.  1773.     The  highest  offerer  failed  to  find  cautimi. 
This,  upon  the  1  Jan.   1774,  was  notified  to  the  next  offenr,  who  de- 
murred ;  and,  upon  the  15  of  Feb.  1774,  a  petition  was  given  into  Court, 
praying,   Iwo,  Warrant  to  record  the  articles  of  roup.     2do,   To  autho- 
rize letters  of  horning  against  the  highest  offerer  for  .:^20,    as   the  price 
betwixt  his  and  the  next  offer,  and  for  £1000  of  penalty,    Srf,    To  autho- 
rize  horning  also  against  the  second  offerer  to  implement    the  bargain, 
and  find  caution  ;  and,  lastly^   As  the  estate   was  sequestrated,    the  neti- 
.  tion  prayed  that  the  horning  might  go  out  in  name  of  the    factor,  for 
behoof  of  all  concerned,  he  finding  caution.     The  petition,   which  was 
intimated,  was  ordered  to  be  answered.    At  advising,  it  appcare<l  there  had 
been  some  misunderstanding  between  the  highest  offerer  and  the  second. 
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The  cautioner*^  obligation,  and  the  rule  that  the  debts 
remain  secured  on  the  lands,  till  the  price  is  paid,  are 
sufficient  securities  for  the  price,  Donator  of  Ward  v. 
Crers.  of  Bonhard,  24  July  1739,  M.  16,453;  Murray,  ^c. 
V.  Blair,  ^c.  27  Nov.  1793,  M.  13,343;  1681,  c.^H.  (c.  83, 
Th.  Ed.  viii.  351) ;  1695,  c.  6,  (c.  8,  Th.  Ed.  ix.  369).  The 
interlocutor  of  sale,*  which  is  drawn  by  the  clerk,  will  be 

The  second  guspecting^hat  the  highest  offerer  had  been  only  a  white 
bonnet,  and,  therefore,  that  all  his  offers  were  in  law  reprobated.  But 
notwithstanding  this  suspicion,  the  second  offerer  having  lodged  a  bond 
for  the  price  as  offered  by  him,  the  Lords  preferred  him  to  the  pur- 
chase, and  ordered  the  decreet  of  sale  to  go  out  in  his  name."  Tail's 
MS.  ubi  supra ^ 

'  **  Upon  report  of  Lord  ,  Ordinary,  the  Lords  find  the  roup 

and  sale  of  the  lands  after  mentioned,  and  which  were  exposed  in  the 
lots  after  specified,  upon  the  ,  under  certain  articles  and  con- 

ditions of  roup,  approved  of  by  his   Lordship,  duly  and  orderly  pro- 
ceeded;  finds  that  A.  B.  appeared  and  offered  £  for  lot  first  of 
j-aid  lands,  and  being  the  only  offerer,  and  having  declared  that  he  made 
the  offer  for  behoof  of  C.  D.,  the  ?aid  Lord  Ordinary  preferred  the  said 
C.  D.  as  purchaser  accordingly  ;  and  further,  that  E.  F.  appeared  and 
offered  the  sum  of  £            sterling  for  lot  second  of  said  lands  ;  that  he 
offered  the  sum  of  £             for  lot  third  ;   and  that  he  further  offered  the 
sum  of  £             for  lot  fourth  ;  and  he  being  the  last  and  highest  offerer 
for  these  three  several  lots,  and  having  declared  that  the  offers  made  by 
him  were  for  behoof  of  G.  H.,  the  said  Lord  Ordinary,  judge  of  the  roup, 
preferred  the  said  G.  H.  as  purchaser  accordingly  :   And  the  said  A.  B. 
and  E.  F.  having,  in  terms  of  said  articles  of  roup  and  interlocutor  of 
preference,  respectively  lodged  in  process  bonds  of  caution  for  payment 
of  the  foresaid  sums,  and  for  implement  of  the  haill  articles  of  roup,  so 
far  as  incumbent  upon  them  respectively :  Therefore,  the  said  Lords  do 
hereby  sell,  dispone,  adjudge,  decern,  and  declare  lot  first  of  said  lands, 
described  in  the  titles  as  all  and  whole,  (follows  description,  and  special 
burdens  on  the  lot  whatever  they  are^from  articles  of  roup)  :    And  farther, 
sell,  adjudge,  decern  and  declare  lot  second  of  said  lands,  described  in 
the  titles  as  all  and  whole,  (/allows  description,  with  special  burdens  a^tpli- 
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carefully  revised  by  tho  common  agont^  and  by  the  ngmi  of 
the  purehaBer,  previous  to  its  being  written  out  and  gigned. 
When  the  decree  of  eale  is  extracted,  the  part  of  the  pro- 
ems whicb  relates  exelueively  to  the  sale  is  so  at  to  the  re- 
oordt  the  ranking  remaining  in  the  hands  of  the  elcrk.  This 
rather  inconvenient  separation  of  the  proceedings  is  no  doulit 

tt^te  to  cofih  lot  from  artickt  of  rovp)  ;  all  u&  particularly  described  in 
the  article*  and  coadttions  of  roup  before  tnentiont^,  and  which  are  bcrt 
spL'cmlly  rt:fnrred  to»  hrettiiatit  cattiat  to  pertum  and  belong  to  tbc  mi 
C*  D.  anil  O,  H.  rtspectivelj?^  and  ihmr  heirs  and  assigneea,  Writubl^  md 
irredtemablv,  upon  piivtnetjt  or  cooi^jgnatioti  of  the  forei^aid  s^tm^^Mma' 
aP£  ;  of  £  *  ;  of  £  ;  and  of  X  ; 

interest  thereof  and  penalty,  if  incurred,  in  terms  of  and  ■^rmisblf  to  fkft 
ftHresaid  bonds  respectively  granted  for  the  same  ;  the  creditors  «I«ifi, 
opon  payment  of  the  fcMresaid  prices  of  said  lots  reapeollvtidj,  hm% 
obliged  to  convey  and  make  over  their  several  daims^  r%iils  aod  iS&' 
gences  affecting  the  foresaid  lands,  to  the  extent  of  Ibe  amas  to  It 
received  by  them  in  favour  of  the  said  C*  D.  and  GL  H.  aod  Hieir 
foresaids,  omni  habili  mode  quo  de  jure^  with  absolute  warrandice  for 
such  sums  as  they  shall  respectively  receive,  to  the  end  that  the  said 
lands  and  others  may  be  enjoyed  and  possessed  by  the  S2ud  C.  D.  and  G. 
H.  and  their  foresaids.  And  upon  payment  or  consignation  of  the  fore- 
said prices  respectively,  the  said  Lords  declare  the  said  C.  D.  and  G.  H. 
and  their  foresaids,  and  the  foresaid  lands  and  others  purchased  by  them 
respectively,  for  ever  exonercd  and  discharged  of  all  debts  and  deeds  of 
the  said  ,  his  predecessors  and  authors ;   and  that  thb 

decree  of  sale  ^hali  be  as  valid  and  sufficient  a  right  to  the  said  C.  D. 
and  G.  H.  and  their  foresaids,  for  their  security  of  the  right  to  the  said 
purchase,  as  if  the  foresaid  lands  and  others  had  been  fully  and  formally 
sold  by  the  said  themselves,  or  either  of  them  ;  and  that 

the  said  C.  D.  and  G.  H.  and  their  foresaids,  shall  respectively  have  right 
to  the  writs  and  evidents  of  and  concerning  the  foresaid  lands  and  others 
purchased  by  them  respectively,  and  to  the  whole  clauses,  obligations, 
tenor  and  contents  thereof,  to  all  following,  or  competent  to  follow  on 
the  same ;  but  in  terms  of,  and  under  the  conditions  and  qualifications 
specified  in  the  foresaid  article^  of  roup  Jind  sale.     And  the  said  Lords 
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a  remnant  of  the  former  practice  of  raising  separate  actions 
of  sale,  multiplepoinding,  and  reduction  improbation. 

SECT.  XVII. — SCHEME  OF  DIVISION — RIDING  INTERESTS. 

After  the  proceedings  in  the  sale  have  thus  been  brought 
to  a  close,  and  the  interlocutor  of  ranking  has  become  final, 
the  next  step  is  to  get  a  remit  from  the  Lord  Ordinary  to 
the  common  agent,  or  to  an  accountant,  to  prepare  a  scheme 
of  division.^  On  the  one  hand  is  set  down  the  price  of  the 
property  and  funds  in  the  hands  of  the  judicial  factor,  and 

do  hereby  declare,  that  the  entry  of  the  said  C.  D.  and  G.  H.  to  the 
foresaid  lands  and  others,  purchased  by  them  respectively,  shall  commence 
at  the  term  of  ,  and  that  they  shall  have  right  to  the  rents 

and  profits  to  grow  due  and  payable  by  the  tenants  for  crop  and  year 
,  and  in  all  time  coming,  and  shall  be  relieved  of  all  feu  duties, 
.'ind  public  and  parochial  burdens  preceding  the  term  of  :  De- 

claring, {be  guided  here  by  articles  of  roup)  that  as  there  b  to  be  but  one 
decreet  of  sale  extracted,  the  said  C.  D.,  as  purchaser  of  lot  first,  shall 
liave  the  custody  thereof,  but  shall  be  bound  to  grant  a  valid  obligation 
for  making  the  said  decreet  forthcoming  to  G.  H.,  the  purchaser  of  the 
other  lots,  his  heirs  and  successors,  on  all  necessary  occasions,  on 
their  receipt  and  obligation,  for  redelivery  of  said  writs,  within  a  reason- 
able time,  and  under  a  suitable  penalty.  And  sicklike  ordain  the  said 
C.  D.  and  G.  H.  and  their  foresaids  respectively,  to  be  entered,  infeft,and 
seized  in  the  foresaid  lands  and  others  purchased  by  then^  by  the  lawful 
sujHjriors  of  the  >ame,  to  be  holden  in  the  same  manner,  and  as  fully  in 
all  respects  as  the  said  ,  his  predecessors  and  authors  held,  hold, 

or  might  have  holden  the  same  at  any  time  theretofore, — and  decern.'' 

f  The  statute  10  and  11  Vict.  c.  48,  (25  June  1847),  §  19,  authorizes 
warrant  of  infefiment  in  decrees  of  sale,  as  well  as  of  adjudication.  See 
supra^  p.  699). 

^  **  The  Lords  are  not  in  use  to  dispense  with  a  scheme  of  division; 
tven  though  the  e&tate  has  sold  fur  uiuch  more  than  the  extent  of  the 
bankrupt's  debts  :  and  they  do  not  chuse  to  give  countenance  to  any  extra- 
judicial one  made  up  by  the  bankrupt  and  hi.^  creditors, of  which  an  at- 
tempt was  made,  6  Au^.  17*>() ;  /Wr.,  Douglas  of  Dornoch:'*  Tait*s  MS. 
"  Ranking  nnd  Sale." 
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the  creditors  are  ranked  in  the  order  of  the  interlocntor  of 
ranking.    The  scheme  concludes  with  an  allocation,  shewing 
the  rule  by  which  the  purchaser  and  factor  pay  the  funds  in 
their  hands.     The  scheme  being  lodged,  is  allowed  to  be 
seen  for  eight  days,  and  if  there  be  no  objection  it  will  be 
approved  of,  and  a  decree  of  division   and  for  payment 
against  the  purchaser  pronounced.     Where  one  is  entitled 
to  the  liferent  of  lands  which  have  been  sold  judicially,  the 
claim  attaches  to  the  interest  of  the  price  as  a  surrogatum, 
though  it  may  exceed  the  rents  formerly  received,  and  the 
liferenter  has  been  found  liable  in  a  proportion  of  the  ex- 
penses of  the  sale,  Buchanan  v.  Ferrier,  14  Feb.  1822,  i.  S. 
358,  (N.  E.  299).     The  mode  of  stating  the  claims  ranked 
was  formerly  a  matter  of  some  dispute  ;  but  it  is  now  settled 
that,  whether  the  proceedings  be  at  the  instance  of  creditors 
or  of  the  heir,  the  claims  ranked,  principal  and  interest,  are 
to  be  accumulated  into  a  capital  at  the  date  of  payment  of 
the  price,  and  in  this  way  the  disputes  which  formerly  arose 
are  prevented,  see  Angus  v,  Drummond^  13  Dec.  1754,  v. 
Sup.  826  ;  Blackwood,  ^c.  v.  Hamilton,  ^c.  31  July  1767,  M. 
13,359;   Brown,  ^c.  v.  York  Buildings  Co.,  17  Jan.  1792. 
M.  13,339 ;   Falconer,  ^c.  v.  Mackintosh's  Trs.,  30  Nov  - 
1814,  F.  C. 

Where  any  of  the  creditors  are  themselves  indebted  t^c: 
other  parties,  the  latter  may  attach  the  interests  of  theL 
debtors  in  the  process   by  lodging   riding  claims  as  in    -^ 
multiplepoinding,  (siipra,  p.  602),  Bev.  545. 

SECT.  XVIII. — EXPENSES  OF  RANKING  AND  SALE. 

In  preparing  a  scheme  of  division,  it  is  necessary  to  ascei 

tain  the  amount  of  the  expenses  in  the  ranking  and  sale  • 
but  as  the  precise  sum  cannot  be  fixed  until  nearly  the  termi  - 
nation  of  the  process,  it  is  necessary  to  assume  a  sum  in  the 
meantime,  and  the  account  will  be  afterwards  audited. 
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The  manner  of  allocating  the  expenses  of  a  ranking  and 
sale  has  not  always  been  uniform.  The  original  rule  was,  that 
the  whole  of  the  expenses  should  fall  on  the  postponed  credi- 
tors. It  was,  however,  afterwards  thought,  that  as  the  ranking 
and  sale  was  a  matter  of  common  concern  to  the  whole  cre- 
ditors, each  ought  to  pay  in  proportion  to  the  sum  he  drew, 
the  expenses  being  allocated  by  a  per  centage  on  the  drafts, 
A.  S.  23  Nov.  1711,  §  9.  This  last  rule  was  plainly  against 
the  ordinary  principles  of  law,  and  beyond  the  power  of  the 
Court  of  Session  to  make,  as  it  deprived  preferable  creditors, 
to  a  certain  extent,  of  their  preference,  and  it  was  accord- 
ingly repealed,  A.  S.  10  Aug.  1754,  so  that  the  whole  expense 
now  is  paid  out  of  the  funds  in  the  hands  of  the  factor,  or 
out  of  the  price,  and  in  this  way  falls  solely  upon  the  post- 
poned creditors,  Ersk.  ii.  12.  64 ;  Tait's  MS.  ubi  supra. 
This  last  act  of  sederunt  has  been  overlooked  by  Mr.  Bell, 
ii.  Com.  424,  and  he,  in  consequence,  lays  down  the  law 
erroneously  on  this  point.  In  the  expenses  is,  of  course,  in- 
cluded the  expense  of  extracting  the  decree  of  sale  in  favour 
of  the  purchaser.  The  purchaser  is  farther  entitled  to  pay- 
ment from  the  creditors  of  the  expense  of  the  dispositions 
and  assignations  of  the  debts  by  the  creditors  in  his  favour. 

SECT.  XIX. — DISCHARGE  OF  FACTOR. 

When  there  has  been  a  factor  appointed,  it  will  be  neces- 
sary, before  proceeding  to  prepare  a  scheme  of  division,  to 
apply  to  the  Court  for  a  discharge.  This  petition  must  be 
intimated  to  the  agents  of  all  the  creditors  who  have  lodged 
claims  in  the  ranking,  and  will  be  ordered,  when  moved,  to 
be  intimated  on  the  walls,  and  in  the  minute-book,  for  eight 
days.  The  petition  being  again  moved,  will  be  remitted  to 
the  Lord  Ordinary  in  the  ranking,  to  examine  into  the  facts 
and  state  of  accounts,  and  report.  His  Lordship  again  remits 
to  the  clerk,  or,  in  complicated  cases,  to  an  accountant,  to 
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audit  the  accounts.  Avizandum  to  the  Ordinary  will  then  be 
made  with  the  report ;  and  it  will  afterwards  be  reported  to 
the  Court,  and  decree  of  exoneration  granted.  In  the  same 
petition  a  remit  is  often  craved  to  audit  the  common  agent's 
account  of  expenses,  his  name  being  conjoined  with  that  of 
the  judicial  factor  in  the  application.  But,  more  generally, 
a  remit  to  the  auditor  to  tax  these  accounts  is  granted  by 
the  Lord  Ordinary  at  a  calling,  and  his  Lordship  afterwards 
approves  of  the  auditor's  report  in  common  form. 

Having  now  gone  over  the  forms  of  proceeding  which 
must  necessarily  be  followed  in  all  processes  of  ranking,  let 
us  consider  those  occurrences  which  often  take  place. 

SECT.  XX. — DEATH  OF  THE  PURSUER,  OR  ABANDONMENT 
OF  ACTION  BY  HIM. 

A  ranking  and  sale,  like  other  competitions,  being  a  pro- 
cess beneficial  to  the  whole  body  of  creditors,  cannot  be 
stopped  or  thrown  out  of  Court,  by  the  act  of  the  pursuer, 
after  it  has  proceeded  some  length.  If  he  die,  therefore,  or 
forbear  to  insist,  or  if  his  title  and  interest  shall  happen  to 
be  satisfied  and  extinguished,  the  factor,  if  any  be,  or  other- 
wise any  real  creditor,  may,  upon  special  warrant  from  the 
Lords,  take  up  the  process  where  it  was  left,  and  carry  it  on 
till  its  final  issue,  for  the  common  behoof;  A.  S.  23  Nov. 
1711,  §  4.  On  the  other  hand,  if  the  debtor,  or  any  of  the 
creditors  who  have  produced  claims,  die,  the  process  only 
stops  until  their  apparent  heirs  be  cited  to  compear  upon 
a  diligence,  without  any  necessity  of  waiting  the  year 
of  deliberation,  or  transferring  the  process  against  them ; 
and  whether  such  heirs  appear  or  not,  the  process  proceeds 
to  its  conclusion ;  Ibid,  §  5.  The  representative  of  the  com- 
mon debtor  must  be  cited  on  a  regular  petition  by  the  pur- 
suer or  other  party,  not  by  the  common  agent,  Renny,  Petr,, 
(Killom),  22  Dec.  1832,  S.  Jur.  v.  171.     In  one  case,  it  was 
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held  unnecessary  to  cite  the  heir  of  the  pursuer  of  a  sale  who 
had  died  during  the  dependence ;  Montgomery^  8fc,,  Petra,^ 
(Arkland),  6  Jan.  1760,  M.  13,323 ;  but  the  ground  on  which 
this  proceeded  seems  to  have  been,  that  the  ranking  being 
over,  there  was  no  farther  litigiosity ;  see  Falconer's  report  of 
the  same  case,  M.  2240 ;  and  the  proper  and  safe  course  is,  to 
cite  the  heir  apparent  of  the  pursuer,  which  can  occasion  little 
delay  or  expense,  particularly  as  Elchies,  A.  L  No.  17,  and 
Notes,  did  not  approve  of  not  calling  the  heir.  When  the  ap- 
parent heir  was  minor,  application  was  made  to  the  Court  for 
a  diligence  to  cite  him  personally,  or  at  his  dwelling-place, 
and  the  tutor  and  curator  edic tally  in  common  form  ;  Keith, 
Petr.,  27  Nov.  1776,  v.  Sup.  562 ;  although  the  Lord  Ordi- 
nary seems  to  have  sufficient  power  to  grant  a  diligence. 
Sec,  as  to  citing  heirs,  Hope  v.  Gordon^  3  July  1705,  M. 
13,314.  In  Minnesy  ^c.  v.  Brander,  ^c,  24  Jan.  1844,  vi. 
D.  512,  it  was  held  that  a  purchaser  at  a  sale,  in  a  ranking 
and  sale,  did  not  become  a  party  to  the  process,  and  that 
therefore  it  could  not  be  transferred  against  his  represen- 
tatives. 

On  the  principle  that  a  ranking  and  sale  is  a  process  for 
the  general  behoof  of  creditors,  it  has  been  contended  that 
the  pursuer  of  a  ranking  and  sale  may  merely  bo  nominal, 
having  no  real  interest,  like  the  nominal  raiser  of  a  multiple- 
poinding ;  and  the  Court,  in  one  instance,  sustained  a  decree 
of  sale,  though  the  process  had  been  raised  and  carried  on  in 
the  name  of  a  dead  person ;  but  as  the  party  making  the 
objection  had  appeared  in  the  ranking  and  sale,  and  litigated 
for  some  years,  the  objection  must  have  been  held  competent 
and  omitted,  and  so  the  party  precluded  from  pleading  it ; 
but  the  objector  seems  to  have  attained  his  desire  of  being 
ranked  in  his  proper  place,  notwithstanding  the  decree; 
Blackwood  v.  E,  of  Sutherland,  ^c,  1  July  1748,  Elchies, 
/i.  t.  No.  14.    In  another  case,  Stewart's  Crers.y  29  Feb.  1812, 
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F.  C.y  the  sale  was  allowed  to  proceed  at  the  instance  of 
another  real  creditor,  notwithstanding  the  ground  of  debt  of 
the  pursuers  was  objectionable,  being  an  adjudication  led  on 
a  bill,  written  on  a  wrong  stamp,  though  the  reguktions  as 
to  citing  new  pursuers  seem  only  to  have  contemplated  the 
cases  where  the  title  of  the  raiser  was  at  first  valid ;  see  also 
£.  of  Dunmore  y.  Dickson,  (Harris),  11  July  1835,  xiii.  S. 
1107  ;  and  the  54  Geo.  III.  c.  137,  (25  July  1814),  §  10,  which 
enacts,  ''  that  any  creditor  who  is  in  a  situation  to  adjudge 
is  entitled  to  carry  on  the  action  of  sale  to  a  conclusion, 
although  deserted  or  abandoned  by  the  original  pursuer." 

SECT.  XXI. PROPERTY  OMITTED  JN  SUMMONS — REMEDY. 

It  has  formerly  been  mentioned,  that  the  summons  must 
contain  the  whole  heritable  property  of  the  debtor,  as  it  is 
otherwise  impossible  to  establish  the  bankruptcy.  In  conse- 
quence of  omissions  of  properties,  which  a  creditor  could 
hardly  know  belonged  to  the  debtor,  actions  were  dismissed, 
or  great  expense  occasioned  in  bringing  supplementary 
actions ;  see  supra,  sect.  ii.  To  obviate  these  inconveniences, 
the  act  of  sederunt,  17  Jan.  1756,  §  12,  ordained,  that  every 
summons  of  ranking  and  sale  should  contain  a  general  clause, 
mentioning  all  other  lands  and  heritable  estate  belonging  to 
the  bankrupt,  or  to  which  he  may  succeed  as  heir  to  any  of 
his  predecessors ;  and  that  it  should  be  competent  to  the 
pursuer  of  the  process,  upon  his  discovering  any  lands  or 
heritable  estate  belonging  to  the  bankrupt,  during  the  course 
of  the  ranking  and  sale,  to  bring  a  proof  of  the  rental  and 
value  of  sucli  lands,  and  other  heritable  estate  so  discovered, 
notwithstanding  they  are  not  specially  libelled,  providing 
always,  that  upon  such  discovery,  and  before  granting  war- 
rant for  a  proof  of  the  rental  and  value  of  the  newly  dis- 
covered estate,  application  shall  be  made  to  the  Ordinary  in 
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the  ranking,  and  he  shall  direct  that  notice  of  the  estate 
being  discovered  to  belong  to  the  bankrupt  be  given  by  ad- 
vortiscment  in  the  Edinburgh  Evening  Courant  (now  Edin- 
burgh Gazette)  weekly  for  three  weeks  successively;  and 
upon  such  notification  being  reported  to  the  Lord  Ordinary, 
he  shall  grant  warrant  for  proving  the  rental  and  value  of 
such  newly  discovered  estate,  in  the  same  manner  as  if  it  had 
been  particularly  Hbelled  in  the  original  summons  of  ranking 
and  sale.  The  preamble  of  this  clause  would  lead  to  the 
supposition  that  it  was  intended  merely  to  apply  to  the 
caae  of  properties  incapable  of  infeftment,  or  on  which  no 
infeftment  has  passed  ;  but  the  enacting  words  are  general, 
and  it  has  been  held  a  general  regulation  in  practice.  The 
application  to  the  Lord  Ordinary  is  made  in  the  form  of  a 
minute,  and  the  subsequent  proceedings  can  occasion  no 
difficulty,  as  they  are  the  same  as  if  the  property  had  been 
included  in  the  summons.^ 

*  '*  A  singular  case  occurred  in  the  sale  of  Crairfordstone,  Among 
other  lands,  whereof  the  rental  and  value  was  proved,  and  which  were 
included  in  the  letters  of  publication  and  proceedings  in  the  sale,  were 
the  lands  of  Barnwell,  consisting  of  three  separate  possessions  of  twenty 
shilling  lands,  and  so  they  were  described  in  the  titledeedB.  These 
lands  made  the  second  lot  in  the  sale,  and  were  purchased  by  Thomas 
Cockburn,  writer  to  the  signet.  But,  upon  examination,  Mr  Cockhurn 
found,  that  though  the  bankrupt  had  right  to  the  whole  of  thei^e  three 
twenty  shilling  lands  of  Barnwell,  and  that  the  proofs  applied  to  all  the 
three,  and  that  they  were  all  included  in  the  articles  of  sale,  and  buna  fide 
ptur^ased  by  him ;  yet,  in  the  summons  of  sale,  which  had  been  raised 
in  the  year  1740,  one  of  these  twenty  shilling  lands  had  been  omitted, 
and,  in  consequence  thereof,  was  al^o  kept  out  of  the  extracted  act  for 
proving.  He  therefore  prayed  the  Court  to  find  that  he  had  right  to  this 
third  twenty  shilling  possession  which  had  been  omitted,  as  well  as  the 
other  two,  and  that  the  decreet  of  sale  might  go  out  in  these  terms. 
The  Lords,  howeTer,  refused  the  petition,  and  left  the  party  to  make  up 
his  title  to  the  part  omitted,  as  he  should  be  advise<l,  (7  3/cir.  1780). 

In  the  sale  of  the  lands  of  Pittencrittff  kxi^  others,  belonging  to  George 

3   N 
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It  does  not  seem  to  be  ascertained  how  late  in  the  pro- 
ceedings an  application  of  this  kind  can  be  made ;  bat  it  is 

Chalmers,  merchant  in  Edinburgh,  the  lands  of  Hermitage,  near  Leith, 
purchased  hj  him  from  the  heirs  of  Thomas  Mercer,  made  a  part 
These  lands  consisted  of  forty-two  acres  or  thereby,  viz.,  forty  acres 
feued  from  the  Trinity  Hospital  by  Mr.  Mercer,  and  two  acres  from 
the  Earl  of  Moray.  The  proof  was  led  of  the  rental  and  value  of  the 
whole  of  these  forty- two  acres,  upon  the  supposition  that  the  whole  were  in- 
cluded in  the  summons,  and  an  act  of  roup  was  pronounced,  and  letters  of 
publication  were  published  accordingly,  referring  to  the  libel ;  but  after 
things  had  gone  thus  far,  the  libel  happening  to  be  looked  at,  it  was  ob- 
served, that  the  descripuon  of  Hermitage,  as  in  the  libel,  was  different 
from  what  it  was  in  Mr.  Chalmers*  title-deeds.  In  the  libel,  they  were 
said  only  to  be  ten  acres  or  thereby,  with  a  boundary  to  the  south,  which 
cut  off  about  thirty  acres  of  the  lands  feued  from  the  Trinity  Hospital, 
and  the  two  acres  from  the  Earl  of  Moray  were  totally  omitted.  Bat 
then  it  was  argued,  that  this  was  a  mere  inaccuracy,  and  that  it  was  re- 
medied by  the  general  clause  introduced  by  the  act  of  sederunt  1756,  of 
all  the  other  estates  of  the  bankrupt,  besides  that  specially  described ; 
and  that  this  differenced  it  from  the  case  of  Crawfordstone,  already 
mentioned,  which  case  occurred  prior  to  the  act  of  sederunt  17^- 

On  a  petition  in  name  of  the  whole  creditors,  and  of  the  common 
debtor,  the  Lords  thought  so,  and  ordered  the  description  of  the  lands 
in  the  articles  of  roup  and  decreet  of  sale,  to  be  as  in  Mr.  Chalmen' 
title-deeds  ;  and  not  as  in  the  summons  of  sale,  articles  of  roup,  or  letters 
of  publication,  and  remitted  to  the  Ordinary  in  the  sale  to  proceed  accord- 
ingly, (28  June  1780). 

A  process  of  sale  having  been  brought  of  the  estate  of  Dalderse^  be- 
longing to  Garbet  and  Gascoyne,  purchased  by  them  from  Sir  James 
Campbell,  it  appeared  that  the  rental  was  about  £590,  and  that  Sir 
James  Campbell  and  the  trustee  for  the  creditors  of  Messrs.  Fair- 
homes  were  preferable  creditors  upon  it,  to  the  extent  of  £]6/)00. 
The  Lords,  therefore,  without  waiting  the  final  conclnaion  of  the 
whole  ranking,  in  terms  of  the  Reg.  1695,  allowed  the  sale  to  proceed. 
One  of  Messrs.  Fairhomes*  creditors  having  discovered  that  BIr.  Gaa- 
coyne  had  two  liferent  infeftments  (to  enable  him  to  vote  as  a  fre^Mlder) 
in  the  county  of  Dumbarton,  insisted  to  have  them  brooght  uDder  the 
sale.     The  Lords,  (22  Feb.  1780),  found  that  the  sale  could  not  proeeed. 


.  a  A.  22.]  RANKING  AND  SALE.  915 

obviously  too  late,  after  the  estates  have  been  sold,  and  the 
leorees  of  sale  and  division  extracted.  An  application  to 
'etraosmit  the  process  from  the  record  to  the  clerk,  for  such 
I  purpose,  was  refused ;  Benny ^  Petr.y  5  Feb.  1828,  vi.  S.  488. 

SECT.  XXII. PROPERTY  IN  SUMMONS  NOT  BELONGING  TO 

THE  DEBTOR. 

On  the  Other  hand,  it  sometimes  happens,  that  subjects  arc 
included  in  the  summons  which  do  not  belong  to  the  bank- 
rupt; in  which  case,  the  proprietor  will  apply  to  the  Court 
to  We  them  struck  out  of  the  sale,  and  the  petition  is  either 
adviged  by  the  Court,  on  answers  for  the  creditors,  or  it  will 
be  remitted  to  the  Lord  Ordinary  to  be  disposed  of. 

On  the  appUcation  of  a  party,  who  had  merely  a  missive 
rf Bale  of  a  house,  on  which  he  had  raised  an  adjudication 
in  implement,  which  had  only  been  called  in  Court,  the 
Court  excepted  the  house  from  the  warrant  of  sale,  Wood  v. 
BfUehinson  and  Scott,  1  July  1830,  viii.  S.  988  ;  see  another 
«»e  of  a  similar  kind,  Cheyne  v.  Cameron* a  Tra,  and  Woody 
19  Jan.  1831,  ix.  S.  302.  In  an  old  case,  where  the  pursuer 
induded  in  his  summons  lands  oyer  which  his  security  ex- 
tended, but  which  had  been  sold  to  another  long  before  the 
lunbrnptcy,  the  purchaser  was  found  entitled  to  have  the 

liD  the  whole  estate  of  the  bankrupt  was  brought  under  it.  Accordingly, 
lie  disooyery  of  these  subjects  was  properly  advertised,  and  a  proof  of 
be  rental  and  value  of  them  granted.  But,  upon  application  of  Lady 
Semeotioa  Fleming,  from  whom  the  liferent  proceeded,  and  to  whom 
ley  had  in  fact  been  renounced  by  Mr.  Gascoyne,  and,  of  consent  of 
iilMf,  they  were  atruck  out  of  the  sale,  (28  June  1780,  Pelr.  Sir  Jas. 
a^btlt).  They  were  held  to  be  extinguished,— and,  in  the  same  sale, 
0  rabjects  which  appeared  of  no  value,  and  could  bring  no  addition  of 
ce,  were,  upon  consent  of  parties,  also  struck  out  of  the  sale,  (28 
le  1780,  Petr.  Charles  Gascoyne) ."^TaM's  MS.  "  Proces  of  Rankmg 
Sale/* 
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lands  struck  out  of  the  sale,  leaving  the  creditor  to  take  the 
ordinary  remedies,  by  poinding  the  ground,  &c.  on  his  real 
right,  Ranking  of  Hallgreen,  24  Jan.  1733,  M.  13,311;  see 
a  case  in  which  the  Court  refused  to  strike  out  lands  sold 
before  the  judicial  sale  was  raised,  but  the  disposition  not 
granted  till  afterwards,  Feat  v.  Beg,  7  Mar.  1769,  M.  13,311. 
In  CruttendeUy  Mackillop,  and  Co.  and  Renny,  Petrs,,  17 
May  1834,  xii.  S.  602,  circumstances  occurred  in  which  the 
Court  granted  authority  to  strike  an  heritable  bond  out  of 
the  process  of  ranking  and  sale,  the  petition  being  presented 
by  the  pursuers  of  the  process,  and  by  the  common  agent, 
with  concurrence  of  all  the  creditors.     See  also  Robertm 
V.  Ferrier,  12  Dec.  1833,  xii.  S.  203 ;  Paton  v.  Benny,  21 
Feb.  1835,  xiii.  S.  509  ;  M'Kemie  v.  Ferrier,  1  June  1836, 
xiv.  S.  858 ;  and  same  parties,  10  Dec.  1836,  xv.  S.  241. 
See  supra,  p.  915,  note,  in  fin, 

SECT.  XXIII. — CONSIGNATION  OF  PRICE. 

It  often  happens  that  the  ranking  is  not  concluded,  when 
the  price  of  the  subjects  becomes  due,  and  begins  to  bear 
interest  against  the  purchaser  ;  or  the  scheme  of  division  i^ 
not  finally  settled,  and  so  it  is  impossible  to  pay  the  price  to 
the  creditors.     In  these  cases,  the  purchaser,  if  he  choose, 
may  consign  the  price,  with  the  interest  due  upon  it,  at  any 
term  of  Whitsunday  or  Martinmas  subsequent  to  the  term  of 
payment,  in  the  Royal  Bank,  Bank  of  Scotland,  or  Britiah 
Linen  Company,  at  such  interest  as  can  be  procured  for  it; 
by  doing  which,  and  by  giving  notice  thereof  to  the  agent 
who  carried  on  the  sale,  he  shall  be  discharged  of  the  price; 
54  Geo.  III.  c.  137,  (25  July  1814),  §  6.    It  will  be  observed, 
that  this  clause  does  not  authorize  the  purchaser  to  cdnsign 
the  money  at  the  term  of  payment ;  but  if  he  wish  he  iniy 
do  so,  provided  he  at  the  same  time  consign  the  interest  to 
the  ensuing  term  of  Whitsunday  or  Martinmas  ;  Learmi^ 
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«.  Petrs.,  1  Mar.  1828,  vi.  S.  673.  The  price  of  lands  bought 
Jider  a  ranking  and  sale  being  payable  at  Whitsunday  1839, 
rith  interest  from  Martinmas  1838,  consignation  at  Whitsun- 
lay  1839,  the  term  of  payment,  was  held  to  be  premature, 
ind  might  be  objected  to  by  the  creditors,  Gordon  v.  Robert- 
WW,  (Boisdale),  13  June  1839,  i.  D.  930.  The  consigna- 
tion  must  be  in  one  of  three  banks  above  mentioned.  If 
made  in  another,  though  a  chartered  bank,  the  Court  cannot 
dedare  the  purchaser  exonerated ;  E,  of  Dunmore  v.  Dick- 
Km,  (Harris),  2  Dec.  1834,  xiii.  S.  116. 

If,  on  the  other  hand,  the  purchaser  delay  to  consign, 

after  the  creditors  wish  it,  the  Court  is  empowered,  by  the 

alwTe  statute,  on  the  application  of  any  of  the  creditors,   to 

wder  the  purchaser,  at  any  of  the  terms  of  Whitsunday  or 

Martinmas  subsequent  to  the  term  of  payment,  to  consign 

the  price  and  interest  in  any  one  of  the  said  banks,  suflScient 

intimation  being  always  previously  given,  both  to  the  pur- 

duuer  and  to  the  common  agent,  that  such  application  is  to 

be  made,  in  order  that  all  parties  may  have  an  opportunity 

to  object.      The  application  should  also  pray  the  Court  to 

authorize  and  ordain  the  clerks  to  put  the  bond  of  caution 

^ipon  record,  and  to  deliver  an  extract  to  the  applicants, 

that  diligence  may  proceed  upon  it.     Such  an  application 

ought  to  be  made  by  creditors,  though  it  was,  in  one  case, 

iQstainod,  in  name  of  the  common  agent,  the  creditors  hav- 

hig  given  their  concurrence,  after  the  petition  was  presented ; 

Goldie  V.  Napier,  ^c,  7  Mar.  1832,  x.  S.  437.     The  decree 

of  division,  when  it  has  been  pronounced  before  the  price 

has  been  consigned,  will  contain  a  dccerniture  against  the 

purchaser  for  payment  of  the  sums  allocated  to  the  creditors, 

m  which  diligence  may  be  used  ;  but  if  it  be  wished  to  pro- 

eed   against  the  cautioner,  an  application  must  be  made 

0  the  Court,  as  above  mentioned.     Where  the  delay  of  pay- 

lent  arises  from  objections  made  by  the  purchaser  to  the 
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proceedingB,  the  meaning  of  the  articles  of  reap,  or  otherwise, 
the  form  is  either  for  the  purchaser  or  common  agent  to 
present  a  petition  to  the  Court,  setting  forth  the  objection, 
which  will  put  the  matter  in  a  train  for  decision.  See  a  case 
where  the  price  was  lost  to  the  creditors  by  the  nmning  of 
the  long  prescription  on  the  purchaser's  bond,  and  where  it 
was  held  that  the  purchaser  had  not  become  a  party  to  the 
ranking  and  sale,  so  that  it  could  be  transferred  against  his 
representatives  ;  Dickson,  Sfc.  v.  Brander,  ^c.  8  Mar.  1839, 
i.  D.  678  ;  aff.  7  Mar.  1842,  i.  BeU,  App.  167 ;  M'Innes  v. 
Same  Parties^  24  Jan.  1844,  vi.  D.  512. 

Where  it  is  found  impossible  to  recover  the  price,  either 
from  the  purchaser  or  his  cautioner,  the  common  agent  must 
apply  to  the  Court  to  have  the  sale  annulled,  and  the  lands 
re-exposed.  If  there  be  any  deficiency,  by  the  lands  selling 
at  a  lower  price  than  before,  the  loss  must  be  borne  by  the 
postponed  creditors,  Murray,  Sfc.  v.  Blair,  8f^.  27  Nor.  1793, 
M.  13,343,  if  it  cannot  be  recovered  from  the  purchaser  or 
his  cautioner. 

SECT.  XXIV. — GETTING  UP  BOND  OF  CAUTION. 

Whenever  the  price  is  paid,  or  consigned,  the  porchaser 
may  apply  to  the  Court  for  delivery  of  his  bond  of  caution. 
If  there  be  several  purchasers,  each  must  make  a  separate 
application  ;  Bonthron,  4rc.  Petrs.,  19  Dec.  1828,  vii.  S.  215 : 
Leamumth,  .^c.  Petra,,  16  June  1838,  xvi.  S.  1144.  The 
petition  must  be  previously  intimated  to  all  the  agents  of 
creditors  who  have  produced  interests  in  the  process.  It  is 
intimated  upon  the  walls,  and  in  the  minute  book,  for  eight 
days.  It  is  then  remitted  to  the  Lord  Ordinary  in  the  rank- 
ing»  or  junior  Lord  Ordinary,  to  examine  whether  the  price 
has  been  paid  or  consigned ;  and  his  Lordship  will  remit 
to  the  clerk  or  an  accountant,  to  investigate  the  matter. 
If  it  appear,  from  their  report,  that  every  thing  is  correct, 


j 
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his  Lordship  will  report  the  matter  to  the  Court,  who  will 
grant  the  prayer  of  the  petition,  and  ordain  the  bond  of 
caution  to  be  delivered  up.  These  bonds  are  kept,  not  by 
the  clerk  to  the  process,  but  in  the  office  of  the  senior  prin- 
cipal derk  of  Session.  And  when  the  application  by  the 
purchaser  is  extracted,  an  abstract  of  it  is  also  prepared  at 
the  same  time,  which  is  delivered  to  the  derk  in  exchange 
for  the  bond,  and  a  receipt  granted  for  it  on  the  abstract. 

SECT.  XXV. — MINUTES  BY  COMMON  AGENT. 

At  the  meeting  for  the  election  of  the  common  agent,  the 
creditors,  or  their  agents,  may  elect  three  of  their  number, 
whose  duty  it  is,  if  the  proceedings  are  not  closed  within 
two  years  after  their  commencement,  to  inquire  into  the 
reason,  (mpra,  p.  883).  And  the  common  agent  must  then, 
with  or  without  the  concurrence  of  the  committee,  print 
and  give  into  the  Court,  and  distribute  among  the  other 
agents  concerned,  a  short  minute,  stating  the  then  situation 
of  the  process,  and  what  have  been  the  causes  of  the  delay ; 
and  a  similar  minute  must  be  given  in,  at  the  end  of  every 
year  thereafter,  till  the  proceedings  are  closed,  unless  dis- 
pensed with  by  the  Court,  A.  S.  11  July  1794,  §  14. 

SECT.  XXVI. INTERIM  WARRANTS. 

Great  confusion  and  litigation  were  formerly  occasioned 
by  preferable  creditors  applying  for  and  obtaining  interim 
warrants  on  the  judicial  factor,  or  purchaser,  or  bank,  in 
which  the  money  is  consigned,  for  sums  to  account  of  their 
claims.  By  act  of  sederunt,  11  July  1794,  §  13,  therefore, 
it  was  declared,  that  no  creditor  should,  in  time  coming, 
draw  by  interim  warrants  any  sum  out  of  the  common  funds, 
without  suffident  cause  shewn  to  the  Court,  and  in  no  case 
should  draw  full  payment ;  and  that  no  interim  warrant 
should  be  granted,  before  decree  of  certification  is  pro- 
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nounced,  except  for  interest  or  aimuities.     No  such  petition 
could  formerly  be  received  after  the  20  Feb.  for  the  winter 
session,  A.  S.  17  July  1764 ;  or  the  25  of  June  for  the  sum- 
mer session,  A.  S.  5  June  1790.   These  days  are  now  altered 
to  the  25  Feb.  and   6  July,  respectively,  A.  S.  13  July 
1844.     Neither  can  any  such  application  be  received  during 
the  five  sederunt  days  preceding  the  rising  of  the  Court 
for  the  Christmas  recess,  A.  S-  21  Dec.  1765.    It  has  some- 
times been  supposed  that  an  interim  warrant  could  not  be 
granted  till  after  an  interlocutor  of  ranking  had  been  pro- 
nounced, but  there  seems  no  ground  for  such  an  opinion, 
Orombie  v.  Napier,  9  Dec.  1824,  iii.  S.  380,  (N.  E.  269). 
If  there  be  any  difficulty  or  doubt  about  whether  the  in- 
terim warrant  should  be  granted,  a  remit  will  be  made  to 
an  Ordinary  to  investigate  the  matter;  and  it  is  not  un- 
usual to  require  the  applicant  to  find  caution  to  repeat 
and  pay  back  to  the  rest  of  the  creditors  any  deficiency 
that  may  afterwards  bo  found  to  affect  the  debt  of  the 
petitioner,  Douglas  v.  Dick^on^  14  Feb.  1777,  M.  Apx.  A.  t. 
No.  1. 

The  common  agent,  or,  before  his  appointment,  the  agents 
for  the  raisers  of  the  process,  will  get  interim  warrants  on 
the  factor  for  payments  to  account  of  the  expenses  of  the 
proceedings. 

SECT.  XXVII. — INTERIM  SCHEME  OF  DIVISION. 

Where  there  is  a  class  of  creditors  preferable  on  a  parti- 
cular subject  which  has  been  sold,  it  is  often  unnecessary 
for  them  to  wait,  until  the  remainder  of  the  property  has 
been  realised  ;  and  in  such  cases  the  practice  is,  to  prepare 
an  interim  scheme  of  division,  that  the  price  may  be  divided 
without  delay.  But  the  expense  of  such  interim  warrants 
or  schemes  must  be  defrayed  by  the  creditors  who  are  bene- 
fited by  them,  Dickson's  Trs,  v.  Crers.  of  Rae.  4  Fob.  1795. 
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M.  13,345 ;  Inglis'  Trs.,  ^c.  v.  Goldie,  14  Jan.  1825,  iii.  S. 
435,  (N.  E.  305) ;  Wood's  Trs,  and  others  v.  Ferrier,  7  Mar. 
1835,  xiii.  S.  645 ;  More,  cccx. 

SECT.  XXVIII. — HOW  ARE  INTERIM  PAYMENTS  TO  BE 
IMPUTED  ? 

QaestioDS  have  arisen  how  such  interim  payments  are  to 
be  imputed,  whether  in  payment  of  interest  or  of  the  prin- 
cipal.    When  the  warrant  is  obtained  by  a  preferable  cre- 
ditor, expressly  in  payment  of  his  interest,  as  often  happens, 
there  can  of  course  be  no  dispute.     But  the  cases  which 
have  led  to  litigation  are  those  in  which  payments  have 
been  made  by  the  purchaser  indefinitely,  after  the  term  of 
payment  of  the  price,  at  which  term  the  principal  and  inte- 
rest of  the  debts  are  accumulated  into  a  capital  sum  bearing 
interest.  Brown,  ^"c.  v.  York  Buildings  Co,,  17  Jan.  1792, 
M.  13,339.     Now,  the  ordinary  rule  of  law  is,  that  inde- 
finite payments  must  be  applied  in  extinction  of  interest, 
before  they  can  be  allowed  to  cut  down  any  principal  sum, 
Erek.  iii.  4.  2.     And  this  rule  is  applied  in  rankings  and 
sales  where  the  question  is  between  the  purchaser,  who  has 
made  the  partial  payments,  and  the  creditor,   who  has  re- 
ceived them,  Cunison  v.  Ker,  April  1786,  M.  13,338.     But, 
on  the  other  hand,  where  the  question  is  among  the  cre- 
ditors ranked,  a  diflferent  rule  is  followed;  for  the  application 
of  the  above  rule  would  in  reality  give  the  creditors  who 
obtained  interim  warrants,  a  preference  over  those  who  did 
ttot.    In  such  an  accounting,  therefore,  the  debt  due  the 
creditor  will  be  stated  as  accumulated  at  the  term  of  pay- 
ment of  the  price,  and  the  partial  payments  are  to   be 
deducted  from  the  accumulated  sum,  thus  putting  all  the 
creditors  on  an  equal  footing,  Dickson's   Tr,  v.   Crers,  of 
Aie,  4  Feb.  1795,  M.  13,345.     But  the  creditor  will  have  a 
good  claim  against  the  purchaser  and  Iiis  cautioners  for  any 
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loss  he  may  thus  sustaio,  Ibid.  If  the  purchaser  be  afiraid 
that  by  paying  these  interim  warrants  he  may  be  inyolved 
in  any  responsibility,  he  ought  to  consign  the  price,  Douglas 
V.  Dickson,  14  Feb.  1777,  M.  13,337,  and  Apx.  h.  L  No.  1, 
and  V.  Sup.  563. 

It  was  a  matter  formerly  keenly  disputed,  whether  the 
principal  and  interest  should  b^  accumulated  at  the  term 
of  the  payment  of  the  price.  This  appears  to  have  been 
the  practice  as  early  as  the  middle  of  the  last  century,  but 
Lord  Kames  disapproved  of  it,  and  supposed  it  would  be 
checked,  whenever  the  question  came  before  the  Court, 
Middleton  v.  Falconer,  27  July  1766,  M.  13,353.  The 
practice  was,  however,  approved  of  in  the  case  of  Black- 
wood, ^c.  V.  Hamilton,  Sfc,  31  July  1767,  M.  13,359 ;  and 
has  since  been  observed ;  see  supra,  p.  908. 

SECT.  XXIX. — WHERE  ADJUDICATIONS  ARE  LED  PRIOR  TO  SALE. 

Adjudications  during  the  dependence  of  a  process  of 
ranking  and  sale,  are  now  not  only  unnecessary,  but  are  ex- 
pressly prohibited  by  the  64  Geo.  III.  c.  137,  (26  July  1814), 
§  10,  which  enacts  ''  That  when  the  estate  of  a  debtor  is 
brought  into  the  Court  of  Session  by  process  of  judicial  sale 
and  ranking,  the  decree  of  sale  to  be  pronounced  by  the 
Court  shaU  be  held  as  a  general  decree  of  adjudication,  in 
favour  of  every  creditor  who  shall  afterwards  be  included 
in  the  decree  of  division,  and  the  effect  of  such  general  de- 
cree shall  be  the  same  in  all  competitions  or  questions  of 
ranking  and  preference,  as  if  it  had  been  pronounced  and 
extracted  of  the  date  of  the  first  calling  of  the  process  of 
sale  before  the  Lord  Ordinary  in  the  Outer  house,  and  do 
separate  adjudication  shall  be  allowed  to  proceed  dorio? 
the  dependence  of  a  judicial  sale/'     The  process  is  not  keM 
to  be  in  dependence  until  it  be  called  in  Court,  ii.  Bell 
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Com.  262 ;  but  see  M'lntoah  v.  Macandrew,  26  May  1829, 
TiL  S.  649.  Where  a  creditor  adjudged  during  the  depen- 
dence of  an  action  of  ranking  and  sale,  notwithstanding  a 
similar  regulation  in  the  act  of  sederunt,  11  July  1794,  § 
15,  the  Court  refused  him  the  expense  of  the  adjudication, 
as  it  was  unnecessary,  Edie  and  Laird,  Petrs.,  20  June 
1797,  M.  Adjud.  Apx.  No.  9.  As  the  dependence  of  a 
ranldng  and  sale,  however,  does  not  prevent  a  creditor 
acquiring  any  preference  he  can,  the  above  statute  has  not 
been  held  to  apply  to  adjudications  in  implement,  which 
may  still  be  proceeded  with,  Hutchinson  v.  Cameron's  Trs. 
and  Wood,  26  June  1830,  viii.  S.  982 ;  Wood  v.  Scott,  5 
Feb.  1833,  xi.  S.  355.  Neither  does  it  operate  to  prevent 
an  heritable  creditor  with  powers  of  sale,  proceeding  to  sell 
his  debtor's  property,  Simson,  8^c,  v.  Graham,  25  Nov. 
1831,  X.  S.  66 ;  Bell  v.  Gordon,  ^c,  24  Feb.  1838,  xvi.  S. 
657. 

SECT.  XXX. — MUST  DEBTS  BE  CONSTITUTED? 

In  the  case  of  ranking  and  sales  at  the  instance  of  ap- 
parent heirs,  it  has  been  the  practice  to  require  creditors, 
whose  debts  were  not  liquidated,  to  constitute  them,  before 
drawing  their  share  of  the  price ;  and  in  one  case  it  has 
been  held  necessary  to  constitute  unliquidated  debts  in  a 
judicial  sale  at  the  instance  of  creditors,  Lines  v.  Scott  Mon- 
creiff,  16  June  1821,  i.  S.  74.  This  decision,  however,  has 
been  thought  by  Mr.  Bell,  i.  Com.  740,  and  ii.  277  and  281, 
very  questionable,  and  he  is  of  opinion  that  it  will  require 
grave  consideration,  before  it  can  be  followed  as  a  precedent. 
When  it  is  considered,  that  before  a  debt  can  be  made  a 
demand  against  a  purchaser,  the  grounds  of  it  must  be 
lodged  in  the  process  to  which  the  debtor  is  a  party,  and  a 
claim  on  oath  lodged  along  with  it — that  a  decree  ranking 
the  claim  must  be  pronounced,  a  scheme  allocating  to  it  a 
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share  of  the  price  made  out,  and  a  decree  of  divisioii  de- 
cerning against  the  purchaser  for  payment, — it  might  be 
expected  that  the  debt  would  be  held  sufficiently  consti- 
tuted, more  especially  when  the  terms  of  the  statute  above 
quoted  are  kept  in  view. 

SECT.    XXXI. — DUTY    OF    PURCHASER'S   AGENTS — 
purchaser's   TITLE. 

The  duty  of  a  purchaser's  agent  in  a  ranking  and  sale  is  to 
look  carefully  into  the  whole  proceedings,  before  he  offers 
for  the  property,  to  ascertain  that  the  process  has  been  pro- 
perly carried  on,  and  especially  that  the  necessary  intima- 
tions and  notices  have  been  given.     If  a  single  notice  or 
advertisement  have  been  omitted,  the  title  cannot  be  relied 
on ;  see  supra,  p.  872.     It  is  more  necessary  rigorously  to 
scrutinize  the  proceedings,  as  there  is  no  warrandice  in  a 
judicial  sale,  except  to  the  extent  of  the  sums  received  by  a 
numerous  body  of  creditors.      He  will  also   examine  the 
title-deeds  and  searches,  to  see  whether  the  defender  in  the 
action  has  a  complete  title  to  the  lands.     Great  carelessness 
occasionally  takes  place  in  this  matter,  it  being  sometimes 
thought  that  if  lands  be  sold  by  judicial  sale,   the  title 
is  unexceptionable,   whether  they   belong  to   the    defen- 
der or  not,   and   therefore  little    care    is    taken    to    ex- 
amine  the  state   of  the   title,   on   the  reliance   that  th^^ 
decree  of  sale  and    assignation   to   the   debts  will  makc^^ 
it  unchallengeable.     This  mistake   has  probably  been  oo— — ' 
casioned  by  the  terms  of  the  summons  of  ranking  and  sale,  — 
which  contains  a  conclusion,  that,  upon  payment  or  consig- 
nation of  the  price,  the  lands  shall  be  "  declared  free  and 
disburdened  of  all  the  debts  and  deeds  of  the  bankrupt,  and 
his  authors  and  predecessors ;"  and  the  Will,  which  requires 
"  all  having,  or  pretending  to  have,  interest  in  the  said 
lands  and  others,"  to  be  cited  odictally.     But  on  referring 
to  the  act  1695,  c.  6,  (c.  8.  Th.  Ed.  ix.  369),  it  will  be  found 
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that  the  words  do  not  authorize  the  use  of  terms  so  broad. 
It  enacts,  that  the  purchaser  paying  or  consigning,  "  shall 
be  for  ever  exonered,"  and  the  lands  "  disburdened  of  all 
debts  and  deeds  of  the  bankrupt,  or  his  predecessors,  from 
whom  lie  had  right,  and  that  the  bankrupt,  or  his  heirs  or 
appearand  heirs,  or  creditors,  without  exception  of  minority, 
not  compearing,  or  conceiving  themselves  to  be  prejudged, 
shall  only  have  access  to  pursue  the  receivers  of  the  price, 
and  their  heirs,  and  reserving  to  the  minor  lesed  his  relief,  as 
accords.''  Now,  it  will  be  observed,  that  the  word  "  authors" 
does  not  occur  here.     '*  Predecessors''  is  used  in  the  same 
sense  as  ancestors,  and  the  meaning  seems  to  be,  that  the  pur- 
chaser shall  have  all  right  and  title  which  belonged  to  the 
bankrupt  and  bis  ancestors,  whom  he  represents,  or  which 
he  or  they,  or  his  or  their  creditors,  could  convey ;  but  that 
he  is  not  to  have  a  preferable  right  to  one  deriving  right 
from  the  author  or  stranger,  from  whom  the  bankrupt  has 
acquired  right;  Bankt.  iii.  2. 106.  Predecessor  here  evidently 
means,  not  "  ancestor  or  author,"  as  it  seems  to  have  been 
understood  ;  Ersk.  ii.  12.  63,  but  ancestor  only ;  for  if  it  had 
meant  author,  that  word,  or  some  other  equivalent,  would 
have  been  used,  where  it  is  declared  that  the  bankrupt,  or 
his  heirs  and  his  creditors,  shall  have  right  only  to  pursue  the 
receivers  for  the  price.     This  view  of  the  meaning  of  the 
act  is  supported  by  practice.     Thus,  in  one  case,  Urquhart 
y.. Officers  of  State  and  Heritors  of  Cromarty,  27  June  1752, 
M.  9915,  it  was  expressly  decided  that  a  party  who  had  de- 
rived right  from  the  author  of  the  bankrupt  was  not  affected 
by  the  circumstance  that  the  property  had  been  sold  by 
judicial  sale.     On  the  other  hand,  it  was  decided,  that  none 
deriving  right  from  the  bankrupt,  or  any  of  his  predecessors, 
if  called  in  the  process  of  sale,  can  quarrel  the  sale ;  Dun- 
das  y.  Lord  Bollo,  9  Nov.  1739,  Elchies,  h.  t.  No.  5.    The 
term  heirs  is  of  course  used  in  the  legal  sense,  and  does  not 
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include  one*s  descendants,  if  they  do  not   represent  the 
bankrupt.    Thus,  sappoae  an  estate  were  conveyed  to  a 
father  in  liferent,  for  his  liferent  use  allenarlj,  and  to  his  son 
nominatim  in  fee  ;  the  son  is  fiar,  and  if  the  estate  were  sold 
judicially  for  the  father's  debts,  the  son,  though  the  heir  of 
the  bankrupt  in  one  sense,  is  not  precluded  from  recovering 
the  estate.    The  contrary  was  no  doubt  once  explicitly  de- 
cided ;  Cauper  alias  Chalmers  v.  Miret(m,  21  June  1720,  M. 
14,171 ;  but  this  has  always  been  held  a  bad  decision ;  Ersk. 
ii.  12.  63 ;  ii.  Bell,  Com.  278 ;  More,  cccix.   The  same  rules 
are  applicable  to  debts,  for  one  who  has  his  debt  secured  on 
the  lands,  in  virtue  of  a  right  granted  by  the  author  of  the 
bankrupt,  or  who  has  adjudged  the  lands  firom  the  author, 
cannot  be  affected  by  the  decree  of  certification  or  of  sale, 
unless  he  have  been  specially  cited, — ^in  which  case  the  con- 
clusions for  reduction  improbation  would  cut  down  his  debt, 
if  the  grounds  of  it  were  not  produced. 

We  may  here  again  remark  how  much  the  terms  of  the 
summons  are  calculated  to  mislead ;  for  it  concludes  not 
only  that  the  creditors  not  producing  should  have  no  claim 
on  the  lands,  which  conclusion  is  warranted  by  the  acts,  but 
it  also  concludes,  that  they  should  have  no  claim  ''  on  the 
prices  thereof  in  competition  with  the  creditors  produdng, 
as  said  is."  Whereas  the  act  1696,  c.  5,  (c.  8.  Th.  Ed.  ix. 
369),  expressly  reserves  the  right  of  creditors  '*  not  com- 
pearing, or  conceiving  themselves  to  be  prejudged,  access 
to  pursue  the  receivers  of  the  price  and  their  heirs." 

If  these  views  be  correct,  the  necessity  of  examining  care- 
fuUy  the  titles  of  the  estate  under  sale,  and  the  searches  of 
encumbrances,  will  be  at  once  seen.  This  examination  ought, 
of  course,  to  be  made  previous  to  the  sale,  for  the  conditions 
in  the  articles  exclude  many  objections  to  the  title;  see 
farther  as  to  the  purchaser's  title,  ii.  Bell,  Com.  277. 
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'■   8BCT.  XXXII. — PURCHASER  CANNOT  RELY  ON  PROVEN  RENTAL. 

The  proof  of  the  rental,  deductionSy  &c.  is  not  taken  for 
behoof  of  the  purchasers,  or  to  determine  the  extent  of  the 
property,  but  merelj  to  furnish  the  Court  with  data  for  ascer- 
'  taining  the  bankruptcy  and  upset  price.  The  purchaser's 
agent  cannot,  therefore,  implicitly  rely  on  the  information 
therein  contained ;  and  though  mistakes  may  here  occur,  it 
is  but  in  few  cases  that  the  purchaser  will  obtain  relief. 
Thus,  it  is  quite  settled,  that  the  purchaser  will  get  no 
abatement,  though  considerable  deficiency  be  found  in  the 
rental,  and  though  it  could  be  shewn  that  the  evidence  of 
the  vntnesses  was  erroneous,  Hay  v.  Cockburn^  20  July  1697, 
M.  13,328  ;  and  various  other  cases  will  be  found,  M.  Ibid, 
In  one  case,  Inglis  v.  Dempster,  27  June  1788,  M.  13,335,  a 
diminution  in  the  rental  of  one-sixth  was  not  held  a  sufii- 
cient  ground  either  to  give  a  deduction,  or  to  allow  the  pur- 
chaser to  renounce  his  purchase ;  Memiee  v.  Menzies  and 
Muir,  21  June  and  30  July  1712,  iv.  Sup,  899 ;  25  July 
1715,  Robertson,  139.  It  was  doubted  in  the  first  case, 
whether  any  relief  could  be  given,  where  there  was  a  mate- 
rial error  in  calculo,  or  the  proof  misapplied.  On  the  same 
principle,  although  the  quantity  of  ground  has  been  consider- 
ably overstated,  still  no  relief  will  be  given, — as  where  one- 
twelfth  is  deficient.  Such  measurements  are  in  general 
merely  intended  to  give  an  idea  of  the  extent  of  the  estate, 
and  it  is  well  known  to  every  one  that  many,  especially  of 
the  older  measurements,  are  incorrect ;  Hannay  v.  Crera*  of 
Bargaly,  26  Jan.  1775,  M.  13,334. 

If  there  is,  however,  clearly  an  error  in  substantialibw,  or 
fraud,  a  judicial  sale  is  as  liable  to  be  set  aside  as  a  voluntary 
sale.  Thus,  where  seven  acres  were  sold  for  the  price  intended 
for  two  and  a-half,  the  four  and  a-half  were  found  not  to  be 
sold,  and  the  purchaserwas  held  bound  either  to  renounce  the 
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purchase,  or  to  pay  the  whole  price  for  the  two  and  a-half 
acres ;  Hepburn  and  SommervilleY.  Campbell,  4  July  1781,  M. 
14,168.     So,  also,  where  a  grieve's  house,  sold  along  with  a 
seam  of  coal,  was  evicted,  the  Court  held  the  purchaser  must 
either  renounce  the  bargain,  or  pay  the  full  price  offered, 
although  they  thought  that  if  the  house  had  been  separately 
valued,  the  separate  value  might  have  been  abated ;  Uoyds 
V.  Apparent  Heir  and  Crers.  ofPaterson,  13  Feb.  1782,  M. 
13,334 ;  Hailes,  897.     In  another  case,  where  some  houses, 
which  had  been  included  in  the  judicial  rental,  had  become 
entirely  ruinous,  and  of  no  value,  previous  to  the  sale,  do 
abatement  was  allowed ;  but  it  having  been  discovered  that 
one-fourth  of  the  teinds,  all  of  which  had  been  sold,  never 
belonged  to  the  bankrupt,  a  deduction  to  that  extent  was 
given ;  Wilson,  8fc.  v.  Cren.  of  Campbell^  14  Nov.  1764,  M. 
13,330.     The  purchaser  farther  appears  to  be  entitled  to  an 
abatement  for  any  burdens  affecting  the  subject  not  taken 
into  account  previous  to  the  sale ;  Couta  v.  Crers,  of  Hal- 
green,  13  Jan.  1725,  M.  13,328 ;  Buchanan  v.  Jamieson,  16 
Jan.  1765,  M.  13,332. 

On  the  same  principle,  that  one  cannot  take  advantage  of 
an  error,  the  purchaser  will  not  be  allowed  to  claim  any  thing 
which  has  evidently  not  been  intended  to  be  sold ;  Blair  v. 
Murray,  16  July  1790,  ii.  Bell,  Com.  283 ;  Hepburn  a»d 
Sommerville,  supra.     See  supra,  p.  913,  note. 

SECT.  XXXIII. — TITLES  OF  PROPEKTY. 

All  questions  about  the  titles  to  the  property  are  intended 
to  be  excluded,  by  a  clause  in  the  articles  of  roup,  binding 
the  purchaser  to  accept  of  the  title  as  it  is ;  but  it  seema 
doubtful  whether  the  purchaser  can  be  forced  to  pay  the 
price,  if  the  bankrupt  had  no  title  whatever  to  the  subjecto 
sold,  see  Crers.  of  Kersland  v.  Scott,  26  June  1741,  Elchiea, 
A.  t.  No.  6;  Carruthers  v.  Stott,  ^c.,  26  May  1825,  iv.  S.  34, 
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(N.  E.  35).  All  disputes  about  the  sufficiency  of  tlio  title 
will  be  prevented,  when  it  is  possible  to  comi)lete  one  in 
the  person  of  the  bankrupt.  This  distinction  seems  to  be 
established  in  the  case  of  extrajudicial  sales,  Rowands  v. 
Cwivrane,  24  Nov.  1769,  M.  14,178  ;  see  Hay  v.  Fanton,  10 
Jdy  1783,  M.  14,183.  In  the  last  case,  the  purchaser  was 
found  obliged  to  pay,  though  there  was  no  right  in  the 
debtor;  but  the  articles  of  roup  stipulated  that  eviction 
*lone  should  entitle  the  purchaser  to  recourse  against  the 
seller. 

SECT.  XXXIV. — ASSIGNATION  TO  DEBTS. 

To  Strengthen  the  title  of  the  purchaser,  the  creditors 
who  receive  any  part  of  the  price  are  bound  to  assign  their 
debts,  rights,  and  diligences,  with  absolute  warrandice,  to 
the  extent  of  the  sums  received,  so  that,  if  the  lands  be 
i     evicted,  they  are  bound  to  refund  the  sums  received,  with 
the  interest  thereof,  from  the  date  of  the  decree  evicting 
the  hods,  provided  intimation  be  made  to  the  creditors  of 
tie  process  of  eviction  before  litiscontestation ;  A.  S.  31 
ifar.  1685.      It  is  not  enough  for  a  creditor  merely  to 
'Enounce,  Lord  Tarbat  v.  Crers,  of  Cromartie,  1  Feb.  1688, 
^  Sup.  118.     The  assignations  are,  of  course,  drawn  by  the 
•gent  of  the  purchaser,  and  paid  for  by  the  creditor.     Such 
^nveyances,  being  merely  corroborative  of  the  purchaser's 
light,  do  not  operate  as  a  charge  against  the  estate,  and 
^  cannot  therefore  be  assigned   by  the  purchaser,   or 
Qude  a  separate  fund  of  credit,  being  extinguished  to  all 
intents  and  purposes,  except  for  those  already  mentioned, 
Qrers.  ofSeUm  v.  Scott,  10  July  1788,  M.  13,371  ;  Hailes, 
1054.    This  decision,  however,  was  carried  only  by  the  cast- 
ing vote  of  the  President. 

3o 


930  RANKING  AND  BALE.  [V.  a  A.  iW 

SECT.  XXXV. — TITLE  TO  DISCHARGE  REVERSION — ^APPEALA 

If  there  be  any  reversion  of  the  price,  after  paying  the  ei 
ditors,  the  bankrupt  is  of  coarse  entitled  to  claim  it,  witho 
making  up  any  title.  If  he  have  died,  his  heir  most  ma 
up  a  real  right  to  the  lands,  before  he  can  discharge  t 
reversion,  Stirling  v.  Cameron,  21  July  1742,  Elchies,  A. 
No.  8.  fn  this  respect,  there  is  a  difference  between  a  si 
pursued  by  creditors  and  by  an  heir  apparent,  the  latl 
not  requiring  any  title  to  enable  him  to  receive  the  rev( 
sion.  See  infra,  p.  938.  In  the  case  of  Craigie  and  Wall 
V.  Douglas,  27  June  1777,  M.  Apx.  h.  t  No.  2,  the  natu 
and  extent  of  the  common  debtor's  interest  in  the  reversic 
will  be  found  discussed.  Such  a  reversion  cannot  be  a 
tached  by  arrestment ;  it  must  be  adjudged,  Gardiner  i 
Spalding  (Ashintilly),  30  Nov.  1779,  M.  730. 

An  appeal  to  the  House  of  Lords,  entered  by  one  of  tiM 
parties,  in  a  ranking  and  sale,  has  the  effect  of  stopping  al 
farther  procedure  in  the  Court  of  Session,  pending  the  ap 
peal,  A.  B.  v.  C.  D.  (Harris),  11  July  1838,  xvL  S.  137& 
See,  however,  Renton  and  Anatruther  v.  Murdoch  and  Wooi 
1  July  1840,  ii.  D.  1249 ;  and  Howden,  ^c.  v.  FerrUf,  H 
Dec.  1833,  xii.  S.  230. 

SECT.  XXXVI. — JUDICIAL  SALE  UNDER  THE  BANKRUPT  ACT. 

In  concluding,  it  may  be  noticed,  that  under  the  fonna 
sequestration  statute,  54  Geo.  III.  c.  137,  (25  July  1814) 
§  42,  the  creditors  were  required,  at  the  meeting  aft^  ^ 
second  examination  of  the  bankrupt,  or  at  any  other  m^i 
ing  called  for  the  purpose,  to  determine  whether  the  ben 
table  property  of  the  bankrupt  was  to  be  sold  by  jodieii 
sale,  or  by  public  voluntary  sale,  and  the  mode  of  procedn 
in  either  case  was  pointed  out.  By  the  present  sequestntk 
act,  2  and  3  Vict.  c.  41,  (17  Aug.  1839),  §  93,  it  is  declare 
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that "  if  the  creditors  shall  resolve  on  a  judicial  sale,  the 
trastee  shall  institute  such  an  action,  which  may  be  carried 
on  as  to  a  part  or  the  whole  of  the  estate,  and  without  any 
other  proof  of  bankruptcy  than  the  act  of  sequestration ; 
and  every  heritable  creditor  in  possession  shall  be  cited 
open  indvciiz  of  fifteen  days,  whether  within  Scotland  or 
not,  and  it  shall  not  be  necessary  to  call  any  other  parties ; 
vA,  on  the  estate  being  sold,  the  price,  after  satisfying  any 
Mcurities  preferable  to  the  right  of  the  trustee,  shall  bo 
paid  by  the  purchaser  to  the  trustee,  and  the  purchaser 
dud],  upon  payment  of  the  price,  receive  a  discharge  from 
tte  trustee,  which,  with  the  decree  of  sale,  shall  free  and 
discharge  the  estate,  in  the  same  way  as  a  decree  of  sale,  in 
inaction  of  ranking  and  sale."  Where  the  estate  was  so 
hardened  with  real  debts  that  there  was  no  prospect  of  any 
'  levenion  to  the  personal  creditors,  a  judicial  factor  was 
appointed  different  from  the  trustee  in  the  sequestration, 
CadMy.  Bell,  2  July  1831,  ix.  S.  873. 

B.— AT  THE  INSTANCE  OF  AN  HEIR. 

SECT.  I. — TITLE  TO  PURSUE. 

After  what  has  been  said  about  rankings  and  sales  at  the 

^itttance  of  creditors,  it  will  be  unnecessary  to  discuss,  at  any 

^gth,  the  proceeding  in  such  processes,  at  the  instance  of 

^  heir.    The  summons  will  be  found  in  the  Style  Books, 

Jnr.  Styles,  iii.  446.    The  title  to  raise  such  a  process  rests 

On  the  following  sentence  in  the  statute,  1695,  c.  24,  (c.  39, 

ll.  Ed.  ix.  427.) — "  Declaring  always,  that  the  said  appear- 

tod  heir  may  bring  the  estate  to  a  roup,  whether  the  estate 

i^  bankrupt  or  not."    The  act  plainly  intended  the  action 

to  be  pursued  by  heirs  who  have  not  made  up  a  title  to  their 

Ineestor's  estate ;  and  it  has  not  been  held  a  good  objection 

haX  the  porsaer  had  behaved  as  heir,  and  thereby  become 
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liable  for  his  predecessor's  debts.  Neither  is  it  any  bar 'to 
the  actioti  that  the  pursuer  has  been  served  heir  in  general 
cum  beneficio  inventarii  to  the  deceased ;  Sale  o/RutherfortTi 
estate^  30  July  1748,  M.  5363  ;  Elchies,  h.  t.  No.  15 ;  and  it 
would  appear  that  though  he  had  served  heir  in  special  to 
the  lands,  cum  beneficio  inventarii^  if  his  title  were  not  com* 
pleted,  he  might  pursue  the  action  ;  Blair ,  Petr.  27  Feb. 
1751,  M.  5353.  In  the  same  report  will  be  found  noticed 
a  case  of  M'Datial,  14  July  1742,  where  a  son,  as  disponee 
of  his  mother,  who  had  been  served  heir  cum  beneficio  itwm- 
tariij  and  infeft,  was  allowed  to  pursue  a  ranking  and  sale ; 
ii.  Bell,  Com.  259.»      Mr,  Brodie,  Stair,  p.  474  and  531,  has 

^  Mr.  Bell  has  the  following  note  on  the  passage  in  his  Commeotariei 
here  referred  to. — «  In  the  sale  of  Kingsgrange  the  question  oocnrred^ 
whether  an  heir  who  had  entered  cnm  beneficio  inventarii^  and  been  is- 
feft  in  the  lands,  could  hring  an  action  of  declarator  of  sale,  containing  i 
conclusion  of  ranking  against  the  ancestor*s  creditors.     The  Court  doobt- 
ed  whether  such  an  action  was  competent,  as  it  was  unusual,  seemed  to 
be  unprecedented,  and  was  unnecessary,  the  heir  himself  having  sofiBcient 
power,  without  judicial  authority,  to  sell.     A  search  of  precedents  vis 
ordered ;  and  in  a  memorial,  the  heir  stated  the  cases  from  Lord  Kilker      | 
ran,  which  are  quoted  in  the  preceding  note  ;  and,  in  particular,  that  io     \ 
the  case  of  M^Dowall,  the  person  whose  disponee  was  there  pursuing  tiw     ^ 
sale,  had  been  not  only  served  heir,  but  infefl  in  the  lands,  as  appeired     i 
from  the  records.     The  memorial  was  lodged  8th  Mar.  1780.    Howtbi 
question  was  decided  I  cannot  discover.      The  minute  book  of  the  Court 
of  Session  is  not  printed  of  so  early  a  date ;  and  although  1  have  eximioed 
the  record  of  decrees,  I  can  find  no  decision  of  it ;  but  I  see  that  the 
estate  was  afterwards  sold  at  the  instance  of  the  creditors,  7th  Feb.  1788, 
Rec.  of  Decreets,  sale  of  Kingsgrange."     The  requisite  information  » 
aflfordedlby  the  following  passage  from  Mr.  Tait's  MS.     "  When  the    j 
case  occurred  at  the  end  of  last  session  (winter  session  1779-1780),  the 
Lords  demurred  exceedingly  to  the  competency  of  such  a  sale,  and,  is 
effect,  found  that  it  could  not  proceed.     It  was  a  sale  brought  at  thi 
instance  of  Alex.  Gordon  of  Ring*s  Grange,  heir  served  and  infeft,  tm 
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doubted  the  propriety  of  the  former  decision,  (Blair) ;  but  it  is 
not  likely  its  authority  would  now  be  disturbed.  Neither  is  it 
any  objection  to  an  heir  pursuing  such  an  action  that  he  has 

hen^ieio  invetUarii,  to  his  brother  General  Gordon.  The  summons  pro- 
ceeded much  in  the  same  stjle  as  in  sales  upon  the  act  1681  and  1690, — 
for  a  proof  of  the  rental  and  value,  and  to  have  the  creditors*  interests 
produced  under  certification,  and  ranked  on  the  price ;  and  the  proofs 
bad  been  taken  in  common  form,  and  the  state  prepared,  as  in  sales  at  the 
instaDce  of  an  apparent  heir,  the  sale  to  precede  the  ranking. 

'^  But,  at  advising,  a  doubt  having  occurred  as  to  the  competency,  the 
Lords  ordered  a  memorial,  which  having  been  advised,  10  Mar.  1780,  the 

Lords  found  that  the  sale  could  not  proceed  upon  the  present  summons, 

tbey  seemed  desirous  to  have  done  it,  if  they  could,  but  thej  doubted  their 
powers,  and  thought  that  at  any  rate,  it  could  not  proceed  upon  the  pre- 
wt  libel,  which  went  upon  the  ceitification  in  the  acts  of  sederunt,  for 
which,  in  the  present  case,  there  was  no  authority. 

'^Tbe  former  cases  were  quoted  of  Rutherford,  Blair,  and  M'Dowall,  (in 
tot),  with  the  authorities  of  Bankton,  and  Raims,  and  Mr.  Erskine  in  his 
ndl  lostitntes,  B.  ii.  1. 12,  §  26.    But  still  the  Lords  demurred,  and  it  was 
^Aierved  that  in  none  of  these  cases  was  the  heir  infeft  in  the  lands,  as  he 
VMin  tlus  case,  except  in  the  case  of  M^Dowall,  and  this  increased  the 
^iieiilty.     In  the  case  of  M^Dowall,  it  appeared  indeed,  that  Ann  John- 
ston WIS  vested  in  the  estate  of  Relton,  by  charter,  under  the  Great  Seal, 
ABdiofeftment  thereon,  and  the  pursuer  of  the  sale  was  not  the  heir 
,  but  an  assignee.     This,  therefore,  was  a  strong  case,  and  even 
*  than  the  present.     But  still  it  was  only  one  case — and  upon  one 
I  the  Lords  could  not  get  over  the  difficulty. 
**  Besides,  it  was  said,  where  was  the  necessity  ?     The  heir  served  cum 
^m^kio  might  sell  voluntarily  if  he  pleased,  as  much  as  any  other  heir 
Hrved,  and  though  perhaps  he  might  wish  to  sell  judicially,  for  the  greater 
Bitiifiietion  of  the  creditors,  yet  this  was  not  sufficient  to  induce  the 
Lords  to  do  what,  on  principle,  they  thought  that  they  had  no  power  to  do. 
4t  present,  therefore,  they  refused  to  authorize  the  sale ;  resolving  to  con- 
sider &rther,  in  general,  of  the  nature  afterwards.     For  they  thought  the 
4ng  eligible,  if  it  was  practicable."     ^'  Proces  of  valuation,  at  the  in- 
itiiice  of  an  bar  entered  cum  beneficio^  and  proces  of  sale  consequent 
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already  renounced  the  succession  in  an  action  of  constitation 
raised  by  the  creditor  of  the  predecessor  who  states  the  ob- 
jection; Belchiers  v.  Palmer  and  Attorney,  5  Mar.  1776, 
Hailes,  693,  v.  Sup.  561.'  An  apparent  heir  of  line  cannot 
sell  an  entailed  estate,  to  which  he  has  succeeded  as  substi- 
tute, for  the  entailer's  debts,  by  a  judicial  sale,  if  infeffanent 
have  passed  on  the  entail ;  for  he  might,  in  this  way,  free 
the  estate  from  the  fetters  of  the  entail,  as  he  is  not  bound 
to  prove  insolvency.  But  if  no  infeftment  have  passed,  it 
may  be  brought  to  sale  ;  Mitchell,  8^c.  v.  Tarbutt,  8fc.  4  Feb. 
1809,  F.  C. 

Where  the  heir  is  entered  and  infeft  in  the  lands,  either  as 
heir  cum  benefido  inventarii,  or  not,  he  cannot  bring  them  to 
sale  under  1695,  c.  24,  (supra),  ii.  Bell,  Com.  259,  (fieempra). 
He  may  then  sell  voluntarily,  and  pay  the  price  prtmo  tfenienti. 
If  interpelled,  he  ought  to  raise  a  multiplepoinding,  calliiig 
all  the  creditors ;  Ersk.  iii.  8.  69.     Such  an  heir  may  follow 
another  course ;  he  may  raise  a  process  against  his  prede- 
cessor's creditors  before  the  Court  of  Session,  to  have  the  - 
value  of  the  estate  ascertained,  and  to  have  it  declared,  that,    ^ 
on  payment  of  the  value,  the  estate  may  be  declared  to  be- 
long to  the  pursuer,  and  be  free  and  disburdened  of  the  pre- 
decessor's debts ;  Gray  V.  M'Aul,  6  July  1733,  M.  5345.   ; 
But,  if  the  creditors  choose,  they  may  bring  the  estate  to 
sale,  notwithstanding  the  dependence  of  any  such  action, 
and  they  cannot  bo  forced  to  accept  of  the  proven  nlue; 
Heirs  of  Strachan  v.  His  Crers.,  12  July  1738,  M.  6348. 
Another  course  an  heir  in  pupillarity  may  take  is  to  raise  ^ 

^  ^*  The  heir  must  be  apparent  heir  of  that  particular  subject,  whereof  tbi 
sale  is  pursued.  If  be  has  renounced,  his  privilege  to  pursue  a  sale  it  ^ 
an  end.  But  it  deserves  to  be  considered  whether  this  is  the  case  wbert 
the  heir  has  onlj  renounced  to  particular  creditors  and  not  in  general.*' 
Tait*8  MS.  **  Proces  of  Sale  at  Instance  of  Apparent  Heir." 
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action  of  cognition  and  sale,  as  will  afterwards  be  noticed, 
{wfrijt^  chap.  iz.  p.  960). 

SECT.  II. CONCURRENCE  OF  THE  ACTION  AT  THE  INSTANCE 

OF  THE  HEIR,  AND  OF  ANOTHER  BY  THE  CREDITORS. 

Where  there  is  a  concurrence  of  two  actions,  one  at  the 
instance  of  creditors,  and  the  other  at  the  instance  of  the 
heir,  the  latter  is  preferred,  when  both  are  called  the  same 
day,  Bdchiera  v.  Palmer  and  Attorney,  5  Mar.  1776,  v.  Sup. 
561 ;  Uailes,  693.  The  same  reason  does  not,  however, 
at  present  exist,  as  did  at  that  time,  for  preferring  the  heir's 
action,  viz.  that  the  sale  might  precede  the  ranking,  for  this 
18  alao  the  case  now  in  actions  at  the  instance  of  creditors. 

Where  a  sale  has  been  attempted  at  the  instance  of  credi- 

tors  who  have  abandoned  the  action,  the  apparent  heir  may 

take  the  benefit  of  the  proof  led  by  them  in  their  action,  ii. 

Bell,  Com.  272.    The  regulations  of  the  act  of  sederunt,  23 

Not.  1711,  §  5,  relative  to  a  real  creditor  being  entitled  to 

proceed  with  a  ranking  and  sale,  where  the  pursuer  dies  or 

forbears  to  insist,  {supra,  p.  910),  has  not  been  held  to  apply  to 

inch  processes  at  the  instance  of  an  heir,  and  the  Court  thought 

that  creditors  were  not  entitled  to  apply  for  reduction  of  the 

apset  price,  untilthe  heir  declared  himself,  Crers,  of  Hamilton, 

Suppts.,  29  June  1749,  M.  13,323.    In  Lord  Hailes'  report 

of  the  above  case  o{  BelchierSi  some  remarks  will  be  found 

on  this  case,  and  it  appears  to  have  been  there  admitted  on 

all  hands,  that  if  the  heir  delayed  the  proceedings  impro* 

perly,  then  the  real  creditors  might  proceed  with  the  action. 

In  another  case,  A.  v.  B.,  Elchies,  A.  t  No.  22,  the  apparent 

heir  dying  after  the  lands  were  sold,  but  before  the  ranking, 

the  Court  allowed  the  purchaser,  who  was  also  a  creditor, 

and  the  next  apparent  heir,  to  carry  on  the  action.    It  is 

nreeamed,  however,  that  any  creditor  who  is  in  a  situation 

io  adjudge,  may  now  carry  on  the  ranking  and  sale  to  a  ter- 
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mination,  if  abandoned  by  the  original  pursuer,  54  Geo.  III. 
c.  137,  (25  July  1814),  §  10.  Where  the  apparent  heir  dies 
during  the  dependence,  it  has  been  held  that  the  nelct  ap- 
parent heir,  without  making  up  any  title  by  service,  or  the 
purchaser,  if  the  lands  have  been  sold,  may  carry  on  the  sale ; 
and  it  was  held,  that  the  act  of  sederunt  1711  does  not  ap- 
ply to  sales  on  the  act  1695 ;  Colquhoun  v.  Colqufumnj  1 
Dec.  1747,  M.  16,118. 

SECT.  III. — EFFECT  OF  DECREE  OF  SALE  IN  THE  ACTION. 

An  action  of  ranking  and  sale  is  held  to  be  pursued  by  an 
heir  for  behoof  of  all  the  creditors,  and  therefore  the  decree 
of  sale,  if  pronounced  within  year  and  day  of  the  first  efiec- 
tual  adjudication,  brings  in  all  the  creditors  pari  passih 
whether  they  have  adjudged  or  not,  Irvine  v.  Maxwell,  7S 
Jan.  1748,  M.  5264 ;  but  if  beyond  the  year,  then  the  first 
adjudger  was  held  to  have  obtained  a  preference,  Haldane, 
^c.  V.  Palmer,  15  Nov.  1791,  M.  5299 ;  and  in  Cheape  (wd 
Lindsay  v.  Campbell,  8fc.  29  Jan.  1796,  M.  5301,  the  creditors 
were  found  entitled  to  adjudge,  so  as  to  accumulate  their  prin- 
cipal and  interest  during  the  dependence  of  the  action.    Mr. 
Brodie,  Stair,  474,  thinks  the  statute  54  Geo.  III.  c.  137,     \ 
(25  July  1814),  had  only  in  view  sales  at  the  instance  of  cr«-     -i 
ditors,  and,  if  this  opinion  be  correct,  the  effect  of  adjadiea- 
tions  would  require  to  be  attended  to  ;  for  if  the  decree  of 
sale  were  not  pronounced,  within  a  year  of  the  first  effectual 
adjudication,  the  adjudger  would  obtain  a  preference  oter 
all  the  personal  creditors,  who  did  not  adjudge  within  th^ 
year.    It  is  conceived,  however,   that  the  regulation  *?• 
plies  to  all  sales,  for  the  expression  is  altered  from  tJn^ 
used  in  the  act  of  sederunt,  11  July  1794,  §  15,  which  ex- 
pressly limits  the  regulation  to  processes  at  the  instance  ^^ 
creditors.     Consequently,  it  is  supposed,  that  no  adjudic^ 
tion  can  be  proceeded  with,  after  the  summons  is  called  *^ 
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Court,  the  decree  of  sale  operating  in  favoiir  of  every  cre- 
ditor, 80  as  to  put  him  in  the  same  situation  as  if  he  had 
Dbtained  a  decree  of  adjudication,  at  the  date  of  the  first 
calling  of  the  summons  of  ranking  and  sale,  before  the  Lord 
Ordinary.  If  this  view  be  correct,  it  would  also  be  compe- 
tent to  any  creditor  who  is  in  a  situation  to  adjudge,  to  carry 
on  the  action  of  sale  to  its  conclusion,  though  deserted  or 
abandoned  by  the  original  pursuer. 

SECT.  IV. — FORM  OF  SUMMONS  AND  PROCEDURE. 

The  form  of  the  summons  now  in  use  differs  very  little 
from  that  in  a  sale  by  creditors,  (supray  p.  867).     It  must  be 
executed  in  the  same  manner  against  the  real  creditors  in 
possession,  and  edictally,  Tait's  MS.  uM  supra.    The  widow 
of  the  last  proprietor  is  sometimes  made  a  party,  Middle- 
mare  V.  Macfarlane,  2  Feb.  1803,  M.  Apx.  Heir  Apparent^ 
No.  2.     It  is  unnecessary  to  go  over  the  proceedings,  as  they 
are  the  same  as  in  a  ranking  and  sale  at  the  instance  of  cre- 
ditors.^   But  it  is  unnecessary  to  prove  that  the  lands  are 
bankrupt,  or  the  creditors  in  possession.     In  establishing 
the  claims  of  the  creditors,  recourse  may  be  had  to  the  pur- 
suer's oath  to  prove  any  debts  which  may  have  prescribed, 
aince  the  death  of  the  predecessor,  Syiiie  v.  Douglas,  Heron, 
and  Co.  15  Jan.  1789,  M.  6354.     If  there  be  any  reversion, 
the  expenses  must  be  paid  out  of  it ;  if  not,  then  it  is  paid  by 
the  creditors  proportionally,  Drummondy  8fc.  v.  Cunningham, 
13Nov.  1741,  M.  13,365,  and  4029 ;  Elchies,  Sale,  No.  3 ;  even 
where  it  has  been  opposed  by  the  only  creditor,  and  whose 
debt  is  greater  than  the  price,  M'Kaill  v.  Brown,  30  June 
1761,  M.  5298 ;  see  also  Drummond,  supra.    If  the  proceeds 

^  ^  From  the  concise  manner  in  which  the  clause  in  the  act  1695  concern- 
uig  this  subject  is  exprest,  it  seems  to  refer  to  the  former  statutes  concern- 
*i^  the  sale  of  bankrupt  estates,  and  de  praxi,  this  reference  is  understood, 
^il  sales  bj  apparent  heirs  are  conducted  much  in  the  same  manner." — 
Taif  8  MS.  M  supra. 
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of  one  or  more  lots  be  sufficient  to  pay  all  the  debts,  then  the 
sale  of  the  remainder  will  be  stopped.  Where  the  pursuer 
desires  to  purchase  part  of  the  lands,  he  will  do  so  by  means 
of  a  trustee,  who  will  find  caution  in  ordinary  form,  but  the 
competency  of  the  seller  being  himself  the  purchaser,  may 
admit  of  some  doubt.  It  is  not  usual  to  name  a  common  agent, 
the  pursuer's  agent  being  in  general  allowed  to  carry  on  the 
action.  But  if  there  be  any  improper  delay,  then  the  Lord 
Ordinary  will,  on  the  application  of  any  creditor,  appoint  a 
meeting  to  be  held,  to  elect  a  common  agent,  in  the  same 
way  as  in  a  sale  at  the  instance  of  creditors,  Tait's  MS.  ubi 
supra. 

SECT.  V. — TITLE  TO  DISCHARGE  REVERSION. 

Where  there  is  any  reversion,  after  payment  of  the  credi- 
tors, the  heir  is  entitled  to  claim  it,  and  he  need  not  make 
up  any  title  to  enable  him  validly  to  discharge  it ;  the  de- 
cree of  sale  being  an  adjudication  for  the  general  behoof, 
and  a  sufficient  title  for  the  heir  to  receive  the  reversion,  Sir 
J.  Hamilton,  SupplL,  14  Dec.  1750,  M.  6297 ;  Elchies,  h,  t. 
No.  20,*  {Sir  Hugh  Hamilton)  ;  Middlemore  v.  Macfarlanty 
2  Feb.  1803,  M.  Apx.,  Heir  Apparent,  No.  2 ;  Ersk.  ii.  12. 
61 ;  Bankt.  iii.  2.  111.     See  mpra,  p.  930. 

SECT,  VI. — HEIR  DOES  NOT  INCUR  A  PASSIVE  TITLE  BY 
PURSUING   AN   ACTION. 

The  heir,  of  course,  does  not  incur  a  passive  title  by  pu^^' 
suing  a  sale,  for  the  object  of  the  statute  is  to  allow  him  iK^ 
take  this  step,  without  incurring  any  risk ;  Bankt.  i.  19.  3^?*^ 
and  iii.  2.  Ill ;  and  it  is  on  this  ground  partly  that  he  :^ 
entitled  to  receive  the  reversion,  without  .making  up 


^  *^  On  report  of  Lord  Elchies,  but  against  his  opinion,  as  I  hare 
informed." — Tait*s  MS.  uhi  supra.     Lord  Elchies  gives  no  opinion  in  1 
report,  but  from  what  ho  says,  it  may  perhaps  be  inferred  that  his  view  c*  ^ 
the  case  was  opposed  to  that  of  the  Ck)urt. 
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title,  which  might  render  him  universally  liable  for  the  debts 
of  the  deceased. 

SECT.  VII. — CONCLUSION. 

An  attempt  has  been  unsuccessfully  made  to  draw  a  dis- 
tinction between  a  sale  by  an  apparent  heir  and  a  sale  at 
the  instance  of  creditors,  on  the  ground  that  the  statute 
1696,  c.  6,  (c.  8,  Th.  Ed.  ix.  369),  securing  purchasers 
against  challenge,  relates  only  to  sales  at  the  instance  of  cre- 
ditors,— sales  at  the  instance  of  heirs  being  then  unknown ; 
but  the  correct  opinion  is,  that  they  are  on  an  equal  footing 
in  this  respect.  Neither  does  it  appear  that  the  title  of  the 
purchaser  would  be  liable  to  challenge,  though  it  turned  out 
that  the  heir  who  pursued  the  sale  was  not  the  nearest  heir 
apparent,  at  least  if  he  have  been  served  heir,  and  the  ser- 
vice have  not  been  reduced ;  Middlemore  v.  M'Farlane's 
Jteprs.,  5  Mar.  1811,  F.  C. 

In  the  ranking  and  sale  at  the  instance  of  an  heir,  there 
are  sometimes  conclusions  for  cognoscing  the  amount  of  the 
personal  property  of  the  predecessor,  especially  where  the 
heir  apparent  is  a  pupil,  to  preserve  evidence  of  the  neces- 
sity of  the  sale ;  and  in  such  cases  it  is  advisable  to  have  a 
tutor-at-law  or  a  tutor-dative  appointed  before  raising  the 
process.  This  course  was  followed  in  the  sale  of  Riddel  in 
1822  or  1823. 

Of  late  years,  various  improvements  in  the  forms  of  the 
process  of  ranking  ^d  sale  have  been  introduced.  These  are 
noticed  in  their  proper  places  above.  Other  alterations  sug- 
gest themselves,  such  as  the  abolition  of  the  rules  that  real 
creditors  only  have  a  title  to  pursue, — that  some  of  the  cre- 
ditors must  be  in  possession, — and  that  the  estate  of  the 
debtor  must  be  shewn  to  be  bankrupt,  before  it  can  be 
btoaght  to  sale. 

Actions  of  ranking  and  sale  are  now  much  less  frequent  in 


i 
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the  rolls  of  Court  than  they  were  formerly.  This  has  adno 
cb'efly  from  the  facilities  afforded  by  the  Seqaestration  rti- 
tates,  for  the  sale  of  the  heritable  property  of  inaolTent 
debtors. 


CHAPTER  IX. 
OF  THE  ACTION  OF  COGNITION  AND  SALE. 

SECT.  I. — WHEN  USEFUL — FORM  OF  SUMMONS. 

A  ranking  and  sale,  at  the  instance  of  an  apparent  h«r,  is 
seldom  resorted  to,  unless  the  estate  of  the  deceased  be  m 
much  embarrassed,  that  little  expectation  of  a  reversioii, 
after  paying  his  debts,  is  entertained.  Where  matters  are 
not  in  so  hopeless  a  state,  or  where  the  heir  has  completed 
titles  to  the  property  of  his  ancestor,  and  cannot  therefore 
pursue  a  ranking  and  sale,  but  where  it  is  still  absolutely  neoeft- 
sary,  to  prevent  the  succession  from  being  carried  off  by  tfce 
accumulation  of  interest  and  expenses  of  diligence,  that  part 
of  the  property  should  be  sold ;  and  where  this  cannot  be 
done,  from  the  heir  being  a  pupil,  and  so  not  entitled  to  sell 
his  heritable  property,  even  with  consent  of  his  tutors,  a  form 
of  action  has  been  introduced  by  practice  for  attaining  the  ol>- 
ject;  see  Summons,  Jur.  Styles,  iii.  455.  The  process  is  called 
the  action  of  cognition  and  sale,  in  which  the  Court,  after  in- 
vestigating the  state  of  the  affairs  of  the  deceased,  authorizes 
the  tutor  to  sell  the  heritable  property  ;  for  any  sale  of  such 
property  by  a  tutor,  without  such  authority,  is  null  and  void, 
without  the  necessity  of  proving  lesion  ;  Stair,  i.  6.  18.  It  is 
raised  in  the  name  of  the  pupil  and  his  tutor  ;  or,  if  he  have 
no  tutor  appointed  to  him,  a  tutor  ad  litem  will  be  named, 
at  the  first  calling  of  the  cause.  The  title  of  the  pupil  most 
be  completed,  either  previous  to  the  action  being  raised,  or 
tmm  processti,  as  the  tutor  could  not  otherwise  convey  the 
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property  to  the  purchaser ;  and  for  the  same  reason,  a  pro- 
per tutor  must  be  appointed,  as  the  tutor  ad  litem  could  not 
convey  the  property.  The  summons  must  set  forth  and  de- 
scribe the  whole  heritable  property  of  the  pupil's  predecessor, 
to  which  the  pupil  has  made  up  titles,  and  then  state  that  the 
pursuer  has  no  other  heritages  than  those  mentioned,  and  also 
the  amount  of  the  whole  moveable  property  of  the  deceased, 
as  contained  in  a  particular  list  or  separate  paper.  It  then 
subsumes  that  the  pursuer,  as  heir  to  his  father,  stands  bound 
for  various  considerable  sums, — that  the  creditors  threaten 
to  adjudge  the  lands,  and  that  it  is  therefore  necessary  they 
should  be  sold  for  payment  of  the  debts  due  by  the  ancestor. 
The  summons  concludes,  that  cognition  of  the  amount  of 
debts  and  of  the  yearly  value  of  the  lands  should  be  taken, 
and  that  the  creditors  ought  to  produce  their  grounds  of 
debt,  and  depone  to  the  verity  of  their  debts ;  and  that  the 
Court  should  declare  there  is  a  necessity  for  a  sale,  and 
should  grant  warrant  to  the  pupil  and  his  tutor  to  sell 
the  lands,  and  execute  valid  and  irrevocable  dispositions 
thereof. 

SBCT.  II. — PROCEDURE. 

It  is  necessary  to  cite  only  the  next  heir  or  nearest  rela- 
tions, (more  than  one  being  generally  cited),  for  it  is  not  now 
the  practice,  as  it  seems  formerly  to  have  been.  Stair,  L  6. 
18,  Erst  i.  7.  17, — to  call  the  creditors  of  the  deceased,  a 
diligence  being  granted  to  the  pursuer,  if  necessary,  to  force 
them  to  produce  their  grounds  of  debt.^    The  proceedings 

^  ^^  For  this  reason  among  others  it  is,  that  an  application  for  a  warrant 
to  sell,  or  the  gpranting  such  warrant,  does  not  make  a  res  litigioia  as  to 
creditors.  It  is  not  like  a  ranking  and  sale,  where  the  creditors  are  in 
Ck)urt,  or  a  sale  at  the  instance  of  an  apparent  heir  authorized  hj  the  act 
1695.  The  sale  is  extrigudicial,  and  all  diligence  against  the  price  is 
competent  at  the  instance  of  creditors,  even  after  the  purchase,  as  in  any 
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are  yery  similar  to  those  in  a  ranking  and  sale, — a  proof  of 
the  rental,  burdens,  and  value  of  the  property,  and  of  the 
amount  of  debts,  being  taken,  a  memorial  and  abstract  are 
prepared,  &c.  The  Court  will  not  allow  the  proof  of  the  va- 
lue to  be  taken  on  commission  in  this  process,  any  more  than 
in  a  ranking  and  sale ;  Cromarty  and  Factor,  Petrs.,  11  July 
1822,  i.  S.  599,  (N.  E.  512).  The  absolute  necessity  of  selling 
the  heritable  property,  or  part  thereof,  is  pointed  out  in  the 
memorial  and  abstract ;  and  a  warrant  of  sale  is  granted,  the 
upset  price  being  the  proved  value,  and  the  sale  proceeds 
by  public  roup.  This  process  is  less  expensive  than  a  rank- 
ing and  sale,  for  it  contains  no  conclusions  of  reduction  im- 
probation  of  the  claims  not  lodged ;  and,  consequently,  there 
is  no  appointment  of  terms  for  their  production,  and  no 
advertisements  in  the  Gazette.  Neither  is  there  any  rank- 
ing of  the  creditors.  The  judicial  proceedings  also  are  ter- 
minated by  the  extracting  of  the  warrant  to  sell,  the  sale 
itself  being  managed  by  the  pursuer  extrajudiciaUy.^ 

SECT.  Iff. — COURT  WILL  NOT  INTERPONE  THEIR  AUTHORITY 
EXCEPT  IN  A  REGULAR  ACTION. 

Attempts  have  been  made  to  obtain  the  authority  of  the 
Court  for  the  sale  of  a  pupil's  heritage  in  the  form  of  a  sum- 
private  sale  ;"  Tait  s  MS.  "  Proces  of  Sale,  more  commonly  denominat^^ 
a  process  for  a  warrant  to  sell  the  estate  belonging  to  a  pupil,  a  minor, 
furious  person,  or  an  idiot  ;**  (see  infra,  sect.  iv.  ad  Jin). 

^  "  As  the  action  is  an  action  at  common  law,  not  prescribed  bj  statute 
the  Lords  are  at  liberty  to  vary  their  interlocutor  (allowing  the  sal^^ 
according  to  circumstances,  and  as  tends  most  to  the  pupil's  advantag^^ 
Sometimes  they  order  the  sale  to  be  in  the  way  of  public  roup ;  anotb^^ 
time,  and  commonly,  they  leave  this  to  the  discretion  of  the  tutor, — som^^  ^ 
times  they  order  the  estate  to  be  sold  in  whole,  sometimes  in  paroeU'  ^ 
They  are  tied  to  no  precise  form,  but  do  as  they  think  best." — Tait''  ^ 
MS.  ubi  supra. 


).  3-4.J  COGNITION  AND  BALB.  943 

ry  application,  and  also  in  a  suspension,  but  it  has  always 
3n  held  necessary  to  proceed  in  the  form  of  a  regular 
Unary  action,  not  only  where  heritages  were  to  be  sold,  but 
ere  leases  are  to  be  granted  for  a  term  exceeding  the  pupil*s 
Qority,  Plummer,  ^c,  8  Mar.  1757,  M.  16,368 ;  Colt  v. 
It,  ^c.y  6  Mar.  1800,  M.  16,387 ;  Hallows,  Petr.,  1  Mar. 
94,  M.  14,981. 

SECT.  IV. — IN  WHAT  CASES  THE   COURT  INTERFERE. 

There  are  only  two  cases  in  which  the  Court  will  thus 
lerfere  to  eictend  the  powers  of  the  tutor  and  pupils :  1st, 
here  the  affairs  of  the  predecessor  are  so  embarrassed 
th  debt,  that  it  is  impossible  to  preserve  his  heritages 
im  being  carried  off  by  the  diligence  of  his  creditors,  so 
it  there  is  an  urgent  necessity  that  part  at  least  be  sold ; 
d,  2dly,  Where  the  subject  would  go  to  ruin,  unless  it  be 
sposed  of,  without  waiting  till  the  pupil  has  arrived  at  pu- 
rty.  Thus,  in  the  case  of  Plummer,  supra,  the  building 
thorized  to  be  sold  was  a  chemist's  laboratory,  which  could 
t  be  turned  with  any  advantage  to  another  purpose,  and 
)uld  have  gone  to  ruin,  had  the  laboratory  not  been  car- 
id  on.  In  an  unreported  case,  Penn  v.  Hugh  Auld, 
nter  session  1818,  a  tutor  was  authorized  to  feu  a  very 
lall  piece  of  ground,  which  could  be  done  with  very  great 
vantage,  by  concurring  in  a  general  feuing  plan  with  the 
iritors  of  the  adjoining  grounds ;  but  if  these  proprietors 
d  feued  their  ground  separately,  the  value  of  this  piece 
ground  would  have  been  reduced  almost  to  nothing.  In 
ith  these  cases,  therefore,  the  interposition  of  the  Court 
IS  given  merely,  rei  servaruke  causa ;  and  the  same  remark 
>plies  to  leases  of  coal,  &c.,  authorized  by  the  Court. 
But  the  mere  advantage  of  the  pupil,  though  very  con- 
lerable,  or  the  expediency  of  the  transaction,  if  it  be  not 
matter  of  urgent  necessity,  or  requisite  to  prevent  waste, 
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will  not  be  listened  to  as  a  ground  for  interferwte.  Thi 
was  strongly  illustrated  by  the  case  of  Vere  t.  Dale,  21 
Feb.  1804,  M.  16,389,  where  the  Court  had  authorized 
highly  advantageous  feu  of  the  pupil's  lands,  as  far  as  cool 
be  judged  of  at  the  time ;  but  the  pupil  afterwards  sncceedei 
in  reducing  the  whole  transaction  as  ultra  vires  of  the  tutoi 
and  of  the  Court;  see  also  Finlaysona  v.  Finlaysana,  2 
Dec.  1810,  F.  C.  These  cases  shew  the  necessity  of  tho6< 
who  deal  with  such  pupils,  and  their  tutors,  not  placing  im 
plicit  reliance  on  such  decrees  of  cognition,  however  broadl 
they  may  be  expressed,  but  looking  narrowly  into  the  wholi 
proceedings. 

It  is  now  settled  that  a  minoT  pubea,  with  consent  of  iiif 
curators,  may  validly  sell  heritage,  and,  a  fortiori,  maj 
grant  long  leases,  which  sales  and  leases  will  be  good,  if  do 
lesion  be  proved ;  Ersk.  i.  7.  17.  It  was  usual,  at  one 
time,  to  apply  for  the  interposition  of  the  authority  of  the 
Court  in  these  cases  also ;  Tait's  MS.  ubi  supra.  In  the 
case  of  Wallace  and  Curators  v.  Wallace,  8  Mar.  1817,  F. 
C,  however,  such  an  action  was  dismissed,  because  the 
minor  and  his  curators  had  power  to  sell  heritage  them- 
selves, and  because  the  decree  of  the  Court  would  not  pro- 
tect the  sale  from  reduction  on  the  head  of  minority  and 
lesion,  if  lesion  could  be  proved.  See  Drysdale  v.  Scales  Of 
Gordon^  30  June  1831,  S.  Jur.  iiL  558. 


CHAPTER  X. 


OF  RECLAIMING  NOTES  AGAINST  INTERLOCUTORS 
ON  THE  MERITS. 

Thb  procedure  under  reclaiming  notes  against  decrees  in 
absence,  or  where  the  interlocutor  of  the  Lord  Ordinary  hi« 
become  final  by  inadvertence  or  mistake,  has  already  been 
considered,  {supra,  p.  307  and  p.  482),  and  the  reponing  of 
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taapers  is  ifeewhere  treated,  (supray  p.  310,  314.)  Repon- 
Qg  against  decrees  by  default  will  be  found  noticed,  injra, 
).  961.  Reclaiming  notes  against  decrees  in  faro  pro- 
lounced  in  the  Outer  house,  will  form  the  subject  of  the 
present  chapter. 

SECT.  1. — REGULATIONS  BY  STATUTE  AND  ACT  OF  SEDERUNT. 

The  6  Geo.  IV.  c.  120,  {Judic.  Act,  5  July  1825),  §  18, 
enacts,  "  that  when  any  interlocutor  shall  have  been  pro- 
aoQDced  by  the  LfOrd  Ordinary,  either  of  the  parties  dis- 
Batigfied  therewith  shall  be  entitled  to  apply  for  a  review  of 
H  to  the  Inner  house  of  the  division  to  which  the  Lord 
Ordinary  belongs,  provided  that  such  party  shall,  within 
twenty-one  days  from  the  date  of  the  interlocutor,  print  and 
pot  into  the  boxes  appointed  for  receiving  the  papers  to  be 
penised  by  the  judges,  a  note  reciting  the  Lord  Ordinary's 
bterlocutor,  and  praying  the  Court  to  alter  the  same  in 
whole  or  in  part ;  and  if  the  interlocutor  of  the  Lord  Ordi- 
lUiy  shall  have  been  pronounced  on  cases,  the  party  apply- 
ing for  a  review  shall,  along  with  the  note  as  above  directed, 
;>rint  and  put  into  the  boxes  the  cases  which  have  been  be- 
bre  the  Lord  Ordinary  ;  and  if  the  interlocutor  have  been 
kionounced  without  cases,  the  party  so  applying  shall,  along 
rith  his  note,  as  above  directed,  put  into  the  boxes^  printed 
opies  of  the  record,  authenticated  as  before ;  (see  supra, 
-  333) ;  and  shall,  at  the  same  time,  give  notice  of  his  ap- 
lication  for  review,  by  delivery  of  six  copies  of  the  note  to 
Sie  known  agent  of  the  opposite  party." 

The  act  of  sederunt,  11  July  1828,  §  79,  declares,  "  that 
"ken  the  twenty-one  days  allowed  by  the  statute  for  pre- 
^tmg  a  note  reclaiming  against  an  interlocutor  of  a  Lord 
^i^ary  in  the  Outer  house,  expire  during  vacation  or  re- 
d^the  reclaiming  days  continue  open  till  the  first  box- 

Thc  total  number  of  copies  required  for  boxing  was  formerly  twenty- 
^  in  all ;  A.  S.  2  Dec  1837  ;  Alex.  Abridgt.  Sap.  1.    It  is  now  twenty- 

3p 
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day  in  the  vacation ;  or  if  they  expire  durini^^the  receas, 
the  reclaiming  days  shall  continue  open  till  the  box-day  in 
the  recess :  or  if  they  expire  after  the  box-day  in  the  recetf, 
they  shall  continue  open  till  the  first  sederunt  day  after  the 
recess."  Where  a  reclaiming  note  due  on  the  box-day  was 
not  lodged  at  the  oflSce  of  the  clerk,  or  during  proper  office 
hours,  but  was  lodged  before  twelve  o'clock  at  night  at  the 
dwelling-house  of  the  clerk,  the  note  was  held  competent, 
Thomson  or  Hunter  v.  Stewart,  14  Nov.  1839,  ii.  D.  U* 
When  an  interlocutor  is  pronounced  by  a  Lord  Ordinary 
during  session,  the  reclaiming  days  do  not  run  during  the 
sittings  of  the  Lords  Ordinary,  after  the  rising  of  the  Court, 
Black  V.  Laidlaw,  21  May  1844,  vi.  D.  1045. 

Another  matter,  which  was  formerly  held  of  great  im- 
portance, waa  to  have  the  reclaiming  note  marked  within 
the  twenty-one  days,  by  a  principal  clerk  of  session,  ^ 
out  which  form  it  has  been  found,  in  various  case^ 
that  the  lodging  and  boxing  the  note  does  not  predode 
the  expiry  of  the  reclaiming  days.  Latterly,  howcTer, 
the  marking  of  the  lodging  of  the  note  by  the  assisUDt 
clerk  has  been  considered,  in  practice,  sufficient  But  it 
would  still  appear  that  it  must  be  marked  by  the  prindpiL 
or  the  assistant  clerk,  within  the  reclaiming  days,  to  pre- 
vent the  interlocutor  brought  under  review  from  becom- 
ing final,  Worhnan  v.  Smith  and  Muir,  12  May  183i 
X.  S.  525  ;  Flock  and  Logan  v.  Wallace,  18  Nov.  1841,  i^. 
D.  34.  If  a  reclaiming  note  should  be  found  incompetent, 
the  clerk  may  score  his  marking  upon  it,  that  it  may  present 
no  obstacle  to  extracting  the  decree,  Birtwhistle's  Tn  ▼• 
M'Ea,  13  Jan.  1831,  ix.  S.  265. 

SECT.  II. — RBCLAIMING  DAYS  CANNOT  BE  PROROGATED  BT 
CONSENT. 

Attempts  have  sometimes  been  made  to  prorogate,  bj 
consent,  the  time  fixed  for  reclaiming,  but  it  was  decbred 
that  the  practice  was  irregular,  and  that  such  consent  had 
no  effect  in  preventing  the  lapse  of  the  reclaimining  diji'i 
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3.  27  June  1776 ;  A.  S.  11  July  1828,  §  111.  By  A.  S. 
Nov.  1829,  parties  cannot  even  prorogate  by  cjonsent  the 
efor  lodging  a  paper  ordered  by  the  Inner-house,  {supra, 
508,  infra,  p.  965). 

SECT.  III. — FORM  OF  RECLAIMING  NOTE. 

rhe  form  of  the  reclaiming  note  led  to  some  discussion  when 
I  Dew  regulations  were  introduced  in  1825.  It  is  now 
tied  that  a  copy  of  the  interlocutor  reclaimed  against  must 
[ffefixed,  and  then  follow  the  names  of  the  parties.*  A  Note 
Ihename  of  *'  Milne's  trustee"  alone,  the  name  of  the  party 

IRST  (OR  SECOND)  DIVISION. 

April,       1848. 
:a  NOTE— A.  B.  and  OTHERS, 

JLQ  AISBT 

Lord  *s  Interlocutor. 


D.,  W.S.,  Agent  for  Pursuers  and  Reclaimers. 
P.,  S.S.C.,  Agent  for  Defenders. 
Mr.  Clerk. 

fbe  interlocutor  or  interlocutors  complained  of  are  here  set  forth,  at  full 
jth,  with  any  note  which  the  Lord  Ordinary  may  have  added. 

Unto  the  Right  Honourable  the  Lords  of  Council  and  Session* 
RECLAIMING   NOTE 

FOB 

A.  B.,  &c.  {Designations). 

aoaihst 
G.  H.,  &c.  {Designations). 
HATJt  in  the  action  at  the  instance  of  the  reclaimers  against  the  said 
H,  and  olhera,  Lord         ,  Ordinary,  was,  of  this  date,  (Idar.     1848, 
margin),  pleased  to  pronounce  the  prefixed  interlocutor,  which  is  now 
nbly  submitted  to  review. 
May  it  [therefore']]  please  your  Lordships  to  recal  the  foresaid  interlocu- 
tor^ and  decern  in  terms  of  the  conclusions  ofthelibel,  with  expenses. 

This  address  is  frequently  omitted. 

The  words  within  brackets  generally  occur  in  practice.   They  appear  to  have 

t  ntiiiicd  firom  the  style  of  Reclaiming  Petitions,  and  may,  with  propriety^ 

Boitted. 


(or  whatever  prayer  may  be  necessary) ;  or  to  do  otherwue  in  tk§ 
as  to  your  Lordships  shall  seem  just. 

According  to  Justice,  &c. 

{Sigmedhy  Qmu^> 
Then  follows  the  appendix,  infra^  p.  951. 
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who  was  trustee  not  appearing,  was  ordered  by  the  Court  to 
be  corrected  in  this  respect,  Milne*8  Tr.  12  Nov.  1842,  t. 
D.  68.  The  Note  states,  without  any  argument  or  narratiTe, 
that  the  Lord  Ordinary  has  pronounced  the  preceding  inter- 
locutor, which  the  party  reclaiming  wishes  to  bring  under 
review.  It  then  concludes  with  a  short  prayer.  Graying  «n 
alteration.  If  it  have  no  prayer,  it  is  incompetent,  the  statute 
enacting  that  the  Note  must  pray  the  Court  to  alter  the  in- 
terlocutor complained  of,  in  whole  or  in  part,  Grade  v.  Fet- 
ffuson,  23  Feb.  1832,  x.  S.  363.  The  relief  sought  in  the 
Inner  house  must  be  embraced  by  the  prayer ;  Granger^f 
Exers.  v.  LamVa  Trs.,  31  May  1833,  xi.  S.  671;  JCartiT. 
Archer,  24  Nov.  1836,  xv.  S.  116.  No  statement  regarding  the 
merits  of  the  case,  or  even  explaining  why  any  part  of  the  pro- 
cess has  not  been  appended  will  be  allowed,  MackitUoA  ▼> 
Cheyne,  21  Jan.  1830,  viii.  S.  356.  The  Reclaiming  Note 
must  in  all  cases  be  printed,  even  though  against  a  decree  in 
absence,  or  by  default. 

SECT.  IV. — COMPETENCY  OF  RECLAIMING  NOTE  IN 
PARTICULAR  CASES. 

The  competency  of  reclaiming  notes  has  in  some  cases  led 
to  discussion.  It  is  now  settled,  that  a  reclaiming  note  osf 
competently  be  presented  against  any  interlocutor  pronounced 
by  a  Lord  Ordinary  in  the  Outer  house,  even  though  pro- 
nounced by  direction  of  the  Court,  on  a  verbal  report,  Scadi 
V.  Mefan,  ^c.  20  Jan.  1829,  vii.  S.  290.  In  Munro  r. 
Thriepktnd  Budge,  16  July  1845,  vii.  D.  1044,  a  re- 
claiming note  against  an  interlocutor  of  a  Lord  OrdinuTy 
pronounced  in  consequence  of  a  remit  from  the  Inner  hoi06i 
was  held  competent,  to  the  effect  of  enabling  the  Court  to 
determine  whether  the  interlocutor  had  been  prononnoed 
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terms  of  the  remit  or  not,  but  to  no  other.  Interlocutors 
onoonced  by  the  Lord  Ordinary  on  the  bills,  under  the 
rmer  sequestration  act,  during  vacation,  were  held  to  be 
riewable  by  the  Court,  Robertson's  Trustee  v.  Oughterson, 
J.  16  June  1827,  v.  S.  809,  (N.  E.  748) ;  Cox  v.  Stead  and 
ihers,  10  Dec.  1831,  x.  S.  122.  By  the  present  sequestra- 
m  act,  2  and  3  Vict  c.  41,  (17  Aug.  1839),  such  power  of 
new  is  expressly  given,  §§  128,  129. 
k  terms  of  §  45  of  the  6  Geo.  IV.  c.  120,  (Judic.  Act,  5 
dy  1825),  a  party  cannot  reclaim  against  an  interlocutor 
:  the  Lord  Ordinary  refusing  as  incompetent  an  advocation 
:an  interlocutory  judgment  of  an  inferior  court,  Wright  v. 
^aUon,  29  June  1826,  iv.  S.  774,  (N.  E.  782),  but  if  there 
irregularity  in  the  procedure,  a  reclaiming  note  is  compe- 
Jnt,  Walker  and  M' Williams  v.  Neilson's  Trs.,  5  July 
B32,  X.  S.  766.  A  reclaiming  note  against  an  interlocutor 
J  a  Lord  Ordinary  allowing  extract  of  a  final  decree  pre- 
ioualy  pronounced  by  him  is  incompetent,  Boyes'  Trs,  v. 
Rmtbon,  18  May  1833,  xi.  S.  625.  It  is  competent  to  re- 
aim  against  an  interlocutor  of  the  Lord  Ordinary,  disposing 
'objections  to  the  auditor's  report,  the  A.  S.  6  Feb.  1806, 
sng  held  to  be  superseded,  as  to  that  matter,  by  the  Judica- 
re  Act,  CleughY,  Independent  West  Middlesex  Insurance  Co.^ 
.  Mar.  1841,  iii.  D.  884.  On  the  point,  whether  an  inter- 
Butor  by  a  Lord  Ordinary  remitting  a  cause  to  the  jury 
U  can  now  be  directly  submitted  to  the  review  of  the  Court, 
B  Maben  v.  Miller,  30  May  1839,  i.  D.  838,  and  references. 
ihough  a  defender,  when  his  preliminary  defences  are  re- 
lied, does  not  intimate  his  intention  to  bring  the  interlo- 
tor  under  review,  it  is  still  competent  for  him  to  do  so, 
'Laurin  v.  McGregor,  29  May  1845,  vii.  D.  744.  An  ob- 
stion  to  the  competency  of  a  reclaiming  note  against  a 
icree  in  respect  of  non-appearance  at  the  debate,  on  the 
ound  that  the  party  had  previously  been  reponed  against  a 
tcree  in  absence  was  repelled,  Cruikshank  v.  Mackay  or 
wing,  18  July  1845,  vii.  D.  1084. 
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When  objections  to  the  competency  of  reclaiming  notes 
are  stated,  which  do  not  admit  of  instant  verification,  the 
notes  are  frequently  sent  to  the  roll,  reserving  all  objections 
to  the  competency. 

By  the  forms  of  Court,  a  process,  if  not  previously  bor- 
rowed for  the  purpose  of  reclaiming,  may  be  transmitted  for 
extract  on  the  eighth  day,  after  the  date  of  the  interlocutor. 
When  once  transmitted,  extract  will  be  forthwith  prepared 
and  issued,  unless  this  shall  be  prohibited  by  judicial  order, 
or  unless  the  clerk  to  the  process  shall,  in  terms  of  the  Re- 
gulations approved  of  by  the  Court  in  1822,*  (A.  S.  21  Dec 
1822),  attend  with  a  reclaiming  note,  if  such  shall  be  cods* 
potent,  in  which  case  the  extractor  will,  in  terms  of  the  said 
regulations,  retransmit  the  process  to  the  clerk.    Where  tbe 
Lord  Ordinary  had,  in  respect  of  no  appearance  on  the  part 

^  These  regulations,  notwithstanding  the  changes  in  the  forms  of  pro- 
cedure, where  the  review  of  the  Court  is  craved,  are  still  in  foro 
They  are  as  follows : — "  In  case  a  representation  or  reclaimiog  po- 
tion he  presented  to  the  clerk's  assistant,  after  the  process  has  been 
transmitted  to  the  extracting  office  for  extract  of  decree,  it  shill  be 
his  duty  to  proceed  forthwith,  at  the  sight  of  the  agent  or  hb  clerk,  *» 
that  office.  If  the  decree  have  been  already  extracted,  and  the  extnc^ 
given  out,  the  clerk's  assistant  shall  refuse  to  receive  the  representation  « 
petition ;  but  if  otherwise,  he  shall  examine  whether  that  petition  or  re- 
presentation be  competent.  If  incompetent,  he  shall  refuse  to  receiwrf* 
and  the  extractor  shall  proceed  with  the  extract.  If  competent,  tbe 
clerk's  assistant  shall,  in  common  form,  receive  the  representation  or p«t»- 
tion  as  presented,  upon  the  agent's  immediately  paying  the  extractor  tbe 
expense  which  shall  have  been  actually  incurred  in  preparation  of  ibeei- 
tract,  but  not  otherwise ;  and  upon  such  payment  being  made,  and  »• 
petition  or  representation  being  so  received,  the  extractor  shall  retrain* 
mit  the  process  to  the  clerk's  assistant,  as  being  not  extractable :  Profide** 
always,  that  such  payment  to  the  extractor  shall  be  without  prejudice  to 
any  question  by  whom  the  burden  thereof  shall  be  ultimately  borne;  »"* 
provided  also,  that  the  consent  or  refusal  of  the  clerk's  assistant  to  re  j 
ceive  a  petition  or  representation  shall  noways  affect  any  question  as  te  , 
the  competency  thereof  which  may  be  regularly  brought  under  diactftf* 
before  the  Court  or  Lord  Ordinary," 
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pursuer,  sustained  one  of  the  defences,  assoilzied 
;Iie  conclusions  of  the  action,  and  allowed  decreet 
^Ivitor  to  go  out  and  be  extracted  ad  interim,  it  was 
;fter  consulting  both  Divisions,  that  a  reclaiming  note 
"eponed  against  this  judgment,  which  had  been  pre- 
by  the  pursuer  within  the  reclaiming  days,  was  com- 
,  though  decree  had  been  previously  extracted,  Goad- 
ohmtone  v.  Hope  Johnstone,  8fc,  18  Nov.  1845,  viii. 
But  the  judges  were  divided  in  opinion. 

SECT.  V. — ^APPENDIX  TO  NOTES. 

act  of  sederunt,  11  July  1828,  §  77,  enacts,  "  That  re- 
ig  notes,  not  being  against  decrees  in  absence,  or  upon 
to  comply  with  orders,  shall  at  first  be  moved  merely 
;le  bills,  and  immediately  ordered  to  the  roll,  and  shall 
e  put  out  in  the  short  or  summar  roll,  as  the  case  may 
^ovided  always,  that  such  notes,  if  reclaiming  against 
ter-house  interlocutor,  shall  not  be  received  unless 
>e  appended  thereto  copies  of  the  mutual  cases,  if  any, 
the  papers  authenticated  as  the  record  in  terms  of  the 
;,  if  the  record  have  been  closed  ;  and  also  copies  of 
ters  of  suspension  or  advocation,  and  of  the  summons, 
mendment,  if  any,  and  defences,  (excepting  summonses 
Itiplepoinding,  adjudication,  constitution,  wakening, 
jrence,  and  cessio  bonorum,  and  defences  therein),  (see 
p.  286) ;  and  provided  also,  that  when  any  of  the 
dings  or  documents  in  a  cause  have  once  been  printed 
oxed  in  the  appendLx  to  any  note,  or  other  paper, 
in  to  the  Inner  house,  it  shall  not  be  necessary,  at 
ibsequent  stage  of  the  cause,  to  box  the  same  again, 
Jy  to  refer  to  such  former  paper  by  its  description 
ite,  as  containing  the  same,  in  the  appendix  there- 
e  infra,  p.  955).  And  the  respondent  shall,  at  mov- 
e  note,  be  entitled  to  crave  leave  from  the  Court 
it  any  additional  productions  which  he  may  think  ne- 
f  to  be  laid  before  the  Court  for  their  consideration 
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reserving  the  question  by  what  party  the  expense  of  such 
additional  printing  shall  be  defrayed,"  (see  infra,  p.  958). 

The  Court  rigidly  enforce  the  rule  regarding  the  appending 
of  the  record,  including  the  summons,  and  defences,  and  pleas, 
M'Kmzie  v.  Taylor,  10  July  1827,  v.  S.  925,  (K  E.  860).  S. 
Dig,  Process,  No.  1136,  and  references  ;  Carter^  8^c,  t.  Jolm' 
8ton,  8fc,,  6  Feb.  1847,  ix:  D.  598 ;  and  in  all  cases  where  any 
part  of  the  appendix  is  omitted,  even  though  the  note  ii 
limited  to  the  question  of  expenses,  it  will  be  refused  as  in- 
competent, Goldie  V.  Shuurmans^  Sfc,  24  Not.  1829,  viii.  S. 
114 ;  Cook  V.  Forbes,  ^c,  12  Feb.  1831,  ix.  S.  429,    In  one 
case,  the  note  was  received,  though  the  summons  was  not 
appended  to  the  judges'  copies,  because  the  process  oopj 
was  correct ;  but  the  agent  was  fined ;  M}Gougan  v.  E,  af 
Strathmore,  14  May  1829,  vii.  S.  601.     And  in  another  cise 
the  same  day.  Mills  v.  Hamilton,  the  note  was  refused,  be- 
cause, though  the  appendix  to  the  judges'  copies  was  coin- 
plete,  the  process  copy  wanted  the  summons.     But  where » 
raiser  of  a  multiplepoinding  reclaimed  against  a  decree  of 
consignation,  and  only  appended  the  summons  without  the 
claims,  the  competency  of  the  Note  was  sustained,  as  the  sum- 
mons set  forth  the  whole  grounds  on  which  the  raiser  objected 
to  the  decree,  Ryrie  v.  Ryrie,  8fc,,  7  Dec.  1832,  xi.  S.  186. 

Parties  compearers,  who  made  up  a  separate  record  with 
the  defender,  not  having  printed  in  the  appendix  to  a  i^ 
claiming  note  the  defences  lodged  before  the  compearance, 
the  note  was  rejected ;  Cobb  and  Mitchell  v.  St.  Fatrids 
Assurance  Co.,  11  July  1833,  xi.  S.  993.  Although  the 
interlocutor  of  the  Lord  Ordinary  authenticating  the  re- 
cord is  not  printed,  the  omission  is  not  fatal  to  the  comp^ 
tency  of  the  note ;  Jamieson  and  Co.  v.  Summers,  15  i^s^ 
1840,  ii.  D,  306,  and  case  there  referred  to,  overruling 
the  decision  in  Hepburn  v.  Ker,  19  June  1829,  i.  S.  M 
279,* — In   a  process  of  cessio  appealed  to   the  *  Court  of 

^  It  is  not  unusual,  in  practice,  to  print  the  whole  interlocutors  in  tlx 
cau.'^B.     This  is  often  found  very  convenient. 
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9sioii  from  a  sheriff  court,  a  reclaiming  note  against 
>  Lord  Ordinary's  interlocator  was  presented  to  the 
ler  house,  without  any  printed  record  being  appended, 

an  objection  to  the  competency  of  the  note  on  this 
)und,  the  Court  allowed  the  reclaimer  to  print  such 
cuments  in  process  as  might  be  required  for  the  de- 
lon  of  the  cause ;  Fair  man  v.  His  Crers,,  5  Dec.  1840, 

D.  192,  {supra,  p.  808).  A  cause  standing  on  sum- 
»ns  and  defences  was  submitted  to  judicial  reference,  and 
record  made  up  before  the  referee,  the  Lord  Ordinary 
erwards  gave  judgment  in  terms  of  the  referee's  report, 
reclaiming  note,  presented  without  any  of  the  papers 
the  cause  being  appended,  was  held  incompetent,  Goodall 
Law,  12  Nov.  1836,  xv.  S.  1 ;  see  also  Fraser  v.  A.  JB,, 
July  1838,  xvi.  S.  1273.  A  summons  raised  against  se- 
rate  defenders,  concluding  against  them,  each  for  his  own 
bt,  on  separate  grounds  of  action,  was  dismissed  on  pre- 
ninary  defences  as  to  one  of  the  defenders ; — a  reclaim- 
g  note  was  held  competent,  although  the  copy  of  the  sum- 
ons,  as  printed  and  appended  to  it,  omitted  every  thing 
hich  related  exclusively  to  the  other  defenders ;  Mercer  v. 
^an,  26  May  1838,  xvi.  S.  1048.  Where  the  original 
Me,  and  not  the  revised  one,  was  appended,  the  note  was 
M  competent,  and  the  party  was  allowed  to  print  the  re- 
Bed  pleading;  Loch's  Trs.  V.  Loch,  14  Dec.  1839,  ix.  S.  180; 
he  exception  in  §  77  of  the  A.  S.  {supra,  p.  951),  as  to  ap- 
snding  summonses  of  constitution,  roultiplepoinding,  &c., 
ugiven  effect  to  in  Ballandene  v.  Chrystal,  20  Dec.  1831, 
S.  168;  and  A.  B.  v.  Auld,  2  Feb.  1837,  xv.  S.  468.  An  ar- 
unentative  note  added  to  the  appendix  was  ordered  to  be 
:piuigcd.  Mackintosh  v.  Clieyne,  21  Jan.  1830,  viii.  S.  356. 
(gomentative  observations  interspersed  among  excerpts 
inted  in  an  appendix  to  a  reclaiming  note  were  ordered  to 
cancelled;  Douglas  and  Thomas y.  Williainson,  $*c.,20Dec. 
32,  xi.  S.  225 ;  see  A.  B.  v.  C.  />.,  20  Feb.  1840,  ii.  D.  623. 
printing  documents  in  an  appendix  to  a  reclaiming  note,  it 
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is  irregular  to  print  portions  of  them  in  italics^  if  marks  of 
emphasis  do  not  occur  in  the  documents  themselires ;  Milne 
V.  Anderson,  S^c,  19  Feb.  1836,  xiv.  S.  533.  Where  the  pur- 
suer,  in  printing  a  correspondence  which  formed  part  of  the 
proof  in  the  case,  inserted  in  the  letters  remarks  and  com- 
ments of  his  own,  the  Court  ordered  a  reprint  of  the  whole ; 
Lockyer  v.  Sinclair^  12  Nov.  1845,  viii.  D.  1. 

Where  the  parties  in  an  advocation  agreed  to  hold  the  re- 
cord made  up  in  the  inferior  court  as  the  record  in  the  cause, 
and  where  the  whole  of  that  record  was  not  appended,  the  note 
was  held  incompetent;  Birtwhutle's  Trustees  v.  APBa^  13 
Jan.  1831,  ix.  S.  265 ;  MeUis  v.  Fraser,  14Nov.  1834,  xiii.  S.  27. 
—By  A.  S.  24  Dec.  1838,  {Enrolment  of  New  Causes,  §•<?.),  § 
12,  it  is  ordered,  that  when  reclaiming  notes  are  lodged 
against  the  interlocutor  of  a  Lord  Ordinary  in  an  advocation, 
or  in  a  suspension  of  any  decree  or  decrees  of  inferior  courts, 
there  shall  be  appended  thereto,  or  boxed  therewith,  a  print- 
ed copy  of  the  notes  of  advocation  or  suspension,  as  the  caae 
may  be,  and  of  the  summons,  defences,  and  record,  in  the 
inferior  court,  together  with  the  additional  record,  if  any,  and 
notes  of  picas  in  law  made  up  in  this  court.      In  printing  a 
note  of  suspension,  the  date  of  presenting  it  ought  always  to 
be  marked  as  a  very  important  part  of  the  paper ;  E.  of 
Morton  v.  Anderson,  8fc.,  18  July  1843,  viii.  D.  1249.— In  an 
advocation  a  reclaiming  note  was  not  received,  the  repliw 
not  having  been  printed  in  the  appendix,  without  which,  the 
record   was  imperfect  as  wanting  a  statement  of  the  piff- 
suer's  pleas ;  Diithie  v.  Kidd,  16  Nov.  1839,  ii.  D.  64.   It 
being  objected  to  the   competency  of  a  reclaiming  note 
against  an  interlocutor,  not  exhausting  the  merits  of  the 
cause  that  the  replies  lodged  in  the  inferior  court  had  not 
been  printed,  the  Court  ordered  the  replies  to  be  printedi 
reserving  all  questions  of  expenses ;  Meldrum  v.  Chriektc^f 
^c.  1  July  1841,  iii.  D.  1132,  and  it  has  been  held  that  ob- 
jections to  the  competency  of  reclaiming  notes,  cannot  be 
waived  by  the  parties,  after  they  are  once  stated  to  the  Conrt: 
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Dickson  ▼.  Sheriff,  9  June  1830,  viii.  S.  896.  Parties  cannot 
by  consent  dispense  with  the  statutory  rules  as  to  reclaim- 
ing notes;  Hopkirk  v.  Shotts  Iron  Co.,  8  Dec.  1830,  ix.  S, 
152. 

The  act  of  sederunt  11   July   1828,   {mpra),   does  not 
require  the  record   to   be   boxed   more  than   once;    yet 
where  the  boxing  had   taken   place  two  or  three  years 
previously,  the  party  reclaiming  was  instructed  to  box  the 
record  again,  if  he  wished  the  Court  to  peruse  it,  a  refe- 
rence to  a  record  boxed  at  so  distant  a  period  not  being 
sufficient ;  M'Intyre  v.  Brovm,  12  Feb.  1830,  viii.  S.  511 ; 
Campbell  v.  Hamilton,  6  July  1830,  Ibid,  1012.    In  one  case, 
Gibson  v.  Stephenson,  19  May  1832,  x.  S.  554,  where  papers 
had  been  boxed  as  an  appendix  before  closing  the  record, 
it  was  found  unnecessary  to  box  the  record  with  a  subse- 
quent reclaiming  note,  there  having  been  no  alteration  made 
in  the  papers.     It  is  now  declared  by  A.  S.  24  Dec.  1838, 
{Enrolment  of  New  Causes,  4*c.),  §  12,  that  "  as  it  is  pro- 
vided by  §  77  of  the  A.  S.,  11  July  1828,  that  when  any 
of  the  proceedings  or  documents  in  a  cause  have  once  been 
printed  and  boxed  to  the  judges,  it  shall  not  be  necessary,  at 
any  subsequent  stage  of  the  cause,  to  box  the  same  again, 
but  only  to  refer  to  them,  and  this  regulation  having  been 
found  inconvenient  after  a  lapse  of  time :  it  is  therefore 
enacted,  that  this  regulation  shall  be  held  to  apply  only  to 
proceedings  or  documents  which  have  been  boxed,  within 
two  years  previous  to  the  date  at  which  they  shall  again  be 
referred  to ;  after  which,  printed  copies  of  the  former  pro- 
ceedings shall  be  boxed  or  furnished  to  the  judges  of  the 
Inner  house,  before  which  the  cause  may  be  again  brought." 
Where  the  reclaiming  note  merely  made  reference  to  the 
record  as  boxed  more  than  two  years  before,  it  was  refused 
«B  incompetent;  Thomson  v.  Forbes,  21  May  1847,  ix.  D. 
1061.     The  omission  to  refer  to  the  former  print  was  held 
not  fatal  to  the  competency  of  the  note,  after  consultation 
of  all  the  judges;  Maxtone  v.  Muir,  24  May  1848,  (not  yet 
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reported).  In  practice,  it  is  usiial  for  the  agent  of  the  party 
opposing  the  note  to  famish  copies  of  the  papers  he  may 
have  printed,  such  as  summons  or  defences,  to  the  agent 
of  the  reclaimer,  to  be  appended  to  his  note.  Bat,  if 
he  refase,  it  will  not  be  a  good  groand  of  complaint  to 
the  Court,  nor  excuse  the  defect  in  the  appendix,  as 
the  reclaimer  should  print  them  at  his  own  expense.  If 
the  copies  be,  however,  improperly  withheld,  the  reclaimer 
may  have  a  good  claim  against  the  opposite  party  for  the 
expense  he  has  incurred;  Hamilton  y.  TumbuU,  4  July 
1829,  vii.  S.  834. 

Where  both  parties  reclaim,  it  is,  of  course,  sufficient  that 
the  record  be  appended  to  one  of  the  notes ;  but  care  should 
be  taken  that  it  is  appended  to  one  or  other  of  them,  other- 
wise both  notes  will  be  refused ;  M'Kenzie  and  Munro  r. 
Mags,  of  Dingwall,  fyc,  31  May  1828,  vi.  S.  899.  It  was 
also  held  in  this  case,  that  the  record  must  be  boxed  akmg 
with  the  reclaiming  note,  and  that  the  Court  had  no  power 
to  relax  the  rule.  Either  party,  where  both  reclaim,  may 
.  object  to  the  competency  of  the  reclaiming  note  of  his  oppo- 
nent, that  the  record  has  not  been  appended  at  all,  although 
the  objection  is  of  course  equally  fatal  to  that  of  his  own, 
E.  o/Strathmore  v.  Trs.  ofE.  of  Strathmore,  12  Jan.  1836, 
xiv.  S.  208,  Ma^ckenzie,  supra.  One  party  reclaimed  on  the 
merits,  and  printed  the  record ;  the  other,  by  a  note  as  to 
expenses ;  the  Court  refused  to  ordain  the  latter  to  pay  one- 
half  of  the  expenses  as  a  condition  of  receiving  his  note; 
A.  V.  5.,  8  Feb.  1831,  ix.  S.  398. 

Even  where  no  record  has  been  made  up,  a  note  reclaim^ 
ing  against  an  interlocutor,  must  have  copies  of  the  summons 
and  defences,  or  such  part  of  the  pleadings  appended,  as  i» 
necessary  to  make  the  case  intelligible,  otherwise  it  will  be 
refused  as  incompetent ;  Bumside,  8fc.  v.  Aitchison  and  Co., 
Src,  8  Dec.  1827,  vi.  S.  229  ;  Fraser  v.  Gi/rdon  and  Donald, 
13  Nov.  1833,  xii.  S.  21 ;  but  see  I^Temings  v.  MorriwH,  4 
Juno  1835,  xiii.  S.  859. 
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The  A.  S.,  11  July  1828,  §  106,  orders,  that  where  con- 
descendence and  answers  form  the  record,  they  shall  be 
printed  either  in  double  columns  on  the  same  page,  so  that 
the  answer  to  each  article  shall  be  opposite  to  the  cor- 
responding article  of  the  condescendence,  or  each  answer 
shall  follow  and  be  subjoined  to  the  article  of  the  conde- 
scendence to  which  it  relates.  In  practice,  the  latter  form 
is  almost  invariably  followed.  If  the  appendix  to  a  reclaim- 
ing note  is  printed  in  a  confused  form,  it  will  be  ordered  to 
be  properly  reprinted,  and  the  party  will  be  subjected  in  the 
expense  of  the  appearance ;  Jamieson  and  Co.  v.  Sommerg, 
15  Jan.  1840,  ii.  D.  306.  An  objection  to  the  competency 
of  a  reclaiming  note,  that  the  printed  copy  of  the  summons 
appended  to  it  contained  passages  which  had  been  scored 
out,  was  repelled ;  Hamilton  y.  Morison  or  Campbell^  27 
Nov.  1847,  X.  D.  165.  An  objection  that  an  appendix  added 
to  the  record,  v^hile  before  the  Lord  Ordinary,  was  not 
printed,  shared  the  same  fate ;  Wilson,  ^c.  v.  Macara,  9 
Mar.  1847,  ix.  D.  903.  By  §  82  of  the  A.  S.  11  July  1828, 
it  18  enacted,  *'  that  where  it  is  necessary  for  the  considera- 
tion of  the  Court  to  print  any  productions  which  have  been 
made,  or  any  proof  which  may  have  been  led,  it  is  enacted 
and  declared,  that  in  printing  the  same,  letters  shall  be 
affixed  on  the  margin,  as  was  practised  formerly  in  prepared 
states  of  proof,  for  the  more  ready  reference."* 

It  is  unnecessary  to  append  any  paper  to  reclaiming  notes 
against  decrees  in  absence,  or  against  decrees  pronounced 
in  consequence  of  a  failure  to  comply  with  orders ;  A.  S. 
11  July  1828,  §§  72,  77,  {supra  p.  307,  and  infra  p.  961). 
But  the  paper  ordered  must  be  produced  with  the  note,  ifnd. 

As  already  mentioned,  the  whole  number  of  copies  requir- 
ed for  boxing,  including  those  for  the  principal  clerks,  the 
professors  of  Scots  Law  and  Conveyancing,  &c.  in  terms  of 

^  In  deciding  the  case  of  Olennie  v.  MThail,  8  Dec.  1826,  v.  S.  100, 
(N.  E.  93),  the  Court  intimated  that  agents  neglecting  to  letter  the  proofs 
on  the  margin,  would  he  fined. 
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various  acts  of  sederunt,  are  twenty-seven.  Where  a  reclaim- 
ing  note  had  been  duly  boxed  to  the  judges  of  the  division 
of  the  Court,  who  were  to  decide  upon  it ;  an  objection  to 
the  competency  of  the  note  was  repelled,  that  copies  of  the 
note  had  not  also  been  boxed  for  the  other  judges  and  the 
collectors  of  decisions ;  Taylor  v.  Coulstoriy  12  Dec.  1839,  iL 
D.  224. 

SECT.  VI. — PRINTING  OF  PRODCCTIONS. 

Discussion  sometimes  arises  whether  productions  referred 
to  by  the  Lord  Ordinary,  should  be  printed  and  appended  to 
the  note.     The  Court  have  expressed  a  wish  that  the  Lords 
Ordinary  would,  in  general,  make  a  note  of  the  productions^ 
or  papers,  besides  the  record,  which  they  consider  should 
be  printed ;  Chalmers'  Tre.  v.  Scott,  3  Mar.  1830,  viii.  S. 
627,  but  this  is  rarely  done.      Occasionally  the  Court  remit 
to  the  Lord  Ordinary,  to  point  out  what  documents  should 
be  printed;  M' Donald  v.   M*Kenzie*s  Trs.,  16  Jan.  1838, 
xi.   S.   246,   and    they   did    so  where   certain    documents 
printed  by  the  reclaimer  were  alleged  not  to  have  beeo 
before  his  Lordship;  Brown  v.  Robertson,  21  Nov.  1833, 
xii.  S.  112.     If  it  appear  to  the  Court  that  any  such  pro- 
ductions are  necessary  to  the  proper  understanding  of  the 
case,  it  is  a  matter  of  discretion  which  of  the  parties  will 
be  ordered  to  print  them,  reserving  the  question  of  the  ex- 
pense incurred ;  Mlntoshy,  Cheyne,  21  Jan.  1830 ;  Ibid,  356. 
The  burden  is  generally  thrown  upon  the  reclaimer,  in  the 
first  instance  ;  Thomson  or  Gall  v,  Thomson  and  Robertsonf 
20  May  1840,  ii.  D.  839 ;  but  where  a  plan  was  referred  to 
in  the  Lord  Ordinary's  note,  it  was  ordered  to  be  printed,  a* 
the  mutual  expense  of  parties  ;  A,  v.  B,  14  Jan.  1830,  viiL  S. 
307.    Each  party  usually  prints  and  lays  before  the  Court, 
in  due  time,  before  the  advising,  such  documents  as  he  cott- 
siders  material  for  his  own  case.  Formal  leave  from  the  Court 
to  do  this  is  not  required  in  practice  ;  but  the  documents  so 
printed  must  have  been  before  the  Lord  Ordinary ;  Scott  v* 
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Anderson,  3  May  1830,  ix.  S.  12 ;  Shand  v.  Cousin,  3  Dec. 
1830;  Ibid.  126;  M' Galium  and  Dalgleish  v.  Christie,  7 
July  1832,  X.  S.  770 ;  Wright  v.  Bell,  Sfc,  10  Dec.  1836, 
XV.  S.  242 ;  Hill  v.  Gordm,  15  May  1839,  i.  D.  721;  Dick 
or  Gibson,  20  June  1839,  xi.  S.  Jur.  535  Documents  impro- 
perly printed  will  be  ordered  to  be  withdrawn,  as  a  corre- 
spondence between  the  agents  in  reference  to  an  extra- 
judicial settlement  not  carried  into  effect;  Williamson  v. 
Taylor,  6  June  1845,  vii.  D.  842;  and  in  a  case  where 
documents  not  before  the  Lord  Ordinary  were  appended 
to  the  reclaiming  note,  the  Court  refused  to  write  upon  it, 
Home,  ^c,  2  July  1835,  vii.  S.  Jur.  465. 

SECT.  VII. — DELIVERING  COPIES  OF  THE  NOTE  TO  THE  AGENT 
OF  THE  OTHER  PARTY. 

The  statute  farther   requires,    that,   at   the  same  time 
that  the  reclaiming  note  is  boxed  for  the  judges,  six  copies 
be  given  to  the   known  agent    for    the   opposite  party. 
This    regulation    though    enjoined    by  the  act    in   plain 
terms,  would  appear    to    be  so  far  relaxed  in  practice, 
that  the  note  will  be  received,  if  the  copies  be  furnished 
the  day  before  the  note  is  out  in  the  Single  Bills;    but 
if  they  have  not  been  furnished  when  the  note  appears 
in  that  roU,  the   note  will  be  held  incompetent;   Bell, 
trc.  V.  Warden,  2  July  1830,  viii.  S.  1007.   Delivery  of  copies 
is  not  required  where  the  reclaiming  note  is  to  be  reponed 
against  a  decree  in  absence;  Williams  and  Co,  v.  M^ George, 
2  Feb.  1832,  x.  S.  283 ;  but  where  the  note  was  to  be  re- 
poned against  a  decree  by  default,  and  defences  had  been 
lodged,  the  delivery  of  copies  was  held  necessary,  although  a 
record  had  not  been  made  up.  Pollock  v.  Harkness,  ^c,  7 
July  1835,  xiii-  S.  1072 ;  see  also  A.  v.  J?.,  5  July  1833,  S. 
Jur.  V.  522 ;  Fraser  v.  Carnegie,  Sfc,  6  June  1839,  i.  D.  886. 
A  case  was  ordered  to  the  roll,  though  the  service  of  the 
note  was  unaccompanied  with  the  record,  Roberts  v.  Roberts, 
14  Nov.  1833,  vi.  8.  Jur.  51.    Where  the  delivery  of  six 
copies  is  denied,  the  note  wiU  be  held  incompetent,  if  the 
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delivery  is  not  proved ;   Taylor  v.  M' Donald  and  Durie, 
10  Feb.  1844,  vi.  D.  637. 

SECT.  VIII. — PROCEDURE  I N  COURT. 

The  procedure  in  the  Inner  house,  after  the  reclaiming 
note  is  lodged,  is  to  put  it  to  the  roll  of  single  bills,  and 
then  to  order  it  to  the  long  or  summar  roll,  according  to 
the  nature  of  the  case.^  But  when  the  interlocutor  reclaimed 
againstdoesnotexhaust  the  whole  "meritsof  the  cause,  itshall 
be  competent  for  the  Court,  either  when  such  note  is  moved  in 
the  single  bills,  or  when  it  is  put  out  in  the  short  or  summar 
roll,  to  supersede  consideration  thereof,  tiU  other  points  in 
the  cause  are  disposed  of  by  the  Lord  Ordinary;  or  to 
remit  to  the  Lord  Ordinary  to  recall  the  interlocutor,  and 
thereafter  pronounce  an  interlocutor  exhausting  the  whole 
cause ;"  A.  S.  11  July  1828,  §  78. 

With  regard  to  the  farther  procedure,  the  act  6  Geo.  IV. 
c.  120,  (Judic.  Act,  5  July  1825),  §  18,' enacts,  "  that  the 
Inner  house  shall  have  power,  before  proceeding  to  decide 
the  cause,  (where  cases  have  not  already  been  ordered  in 
the  Outer  house,)  to  appoint  parties  to  prepare  and  print 
cases,  in  the  form  hereinafter  directed  ;  and  whether  cages 
have  been  sent  from  the  Outer  house,  or  ordered  in  the 
Inner  house,  the  Court  shall  allow  counsel  to   be  heard, 
before  giving  judgment  in  the  cause ;  and  that,  in  all  causes 
before  pronoumring  judgment,  it  shall  be  in  the  power  of  the 
Court  to  order  an  argument  by  counsel,  as  often  as  they  see 
fit,  and  on  the  whole  or  on  such  parts  of  the  cause,  as  sbsll 
seem  to  the  Court  to  require  farther  argument."     Two 
counsel  should  be  instructed  in  advisings  in  the  Inner  house; 
Johnston  v.  Dundas'   Trs.,  18  Nov.  1836,  xv.  S.  43,  Note. 
The  Court  will  not  delay  the  hearing  of  a  cause,  on  account 
of  the  absence  of  senior  counsel,  except  in  very  peculiar  cir- 
cumstances; Clark  V.  Neunnarsh,  16  Feb.  1836,  xiv.  8.489? 
Ramsay,  ^c,  v.  Anderson,  ^c,  26  Feb.  1836;  Ibid.  570.  See 
infra,  p.  965. 

^  See  an  account  of  the  Inner  house  rolls,  tupra^  p.  753. 
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CHAPTER  XI. 

OF  RECLAIMING  NOTES  AGAINST  JUDGMENTS 
PRONOUNCED  BY  DEFAULT. 

When  a  party  fails  to  give  in  papers  ordered  from  him, 
judgment  may,  in  general,  be  pronounced  against  him,  A. 
S.  11  July  1828,  §  57,  as  to  condescendences  and  answers ; 
and  §  62,  as  to  cases ;  and  the  same  is  the  rule  where  a 
party  improperly  refuses  to  close  the  record,  §  60 ;  A.  v. 
B.^  15  Feb.  1828,  yi.  S.  551.  Notes  reclaiming  against 
such  judgments  must  be  lodged  within  the  reclaiming  days, 
and  be  accompanied  with  the  paper  ordered,  §  57  ;  without 
which,  they  shall  not  be  received  by  the  clerk,  §  112. 

The  Court  in  general  remit  to  the  Lord  Ordinary  to  repone 
the  party,  on  payment  of  such  expenses  as  shall  be  thought 
reasonable ;  but  if  the  judgment  have  been  pronounced  on 
default  to  lodge  cases,  the  A.  S.  orders  payment  of  the  pre- 
Tious  expenses,  before  the  party  is  reponed,  §  62, — but  see 
what  is  said  supra,  p.  340.  Where  such  an  interlocutor 
has  been  pronounced  on  failure  to  close  the  record,  the  peti- 
tioner will  be  reponed,  on  payment  of  such  expenses  as  may 
be  thought  reasonable,  and  on  consenting  to  close  the  re- 
cord immediately,  §  60.  By  §  72,  reclaiming  notes  against 
decrees  in  absence  {supra,  p.  307)  are  allowed  ^*  before  ex- 
tract;" and  it  is  further  said,  that  '*  similar  procedure  may 
take  place  in  the  case  of  a  decree  pronounced  against  a 
party  for  failure  to  implement  any  order."  It  was  ac- 
csoidingly  contended  in  Lufnsdaine  v.  Australian  Co.  and 
-Brown,  18  Dec.  1834,  xiii.  S.  215,  that  a  relaiming  note 
against  a  decree  pronounced,  on  failure  to  lodge  revised 
answers,  was  in  time  before  extract,  though  the  twenty-one 
days  had  expired ;  but  this  was  overruled  by  the  Court. 
Jfo  appendix  to  such  reclaiming  notes  is  required,  whether 
^he  record  is  open,  fVilson  v.  Stevenson,  20  June  1835,  xiii.  S. 
^2;  or  closed,  Wilson  v.  Stark,  Src,  17  Feb.  1844,  vi.  D.  692, 


902  JUDGMENTS  PRONOUNCED  BY  DEFAULT.  [V.  11. 

overruling  the  previous  cases  there  referred  to, — the  Court 
being  divided,  seven  to  six.  See  also  Taylor  v.  McDonald 
and  Durie,  Ibid.  731.  Delivery  of  six  copies  must  be  made 
to  the  opposite  party,  in  terms  of  §  18  of  the  Judicatore 
Act,  Pollock  V.  HarknesSy  ^c,  7  July  1835,  xiii.  S.  1072; 
Fraser  v.  Carnegie^  §-c.,  6  June  1839,  i.  D.  886.  No  ex- 
penses wiU  be  awarded  by  the  Lord  Ordinary  on  reponing,  if 
the  proceedings  have  been  occasioned  by  the  fault  of  the  other 
party,  Rutherford  v.  Beveridge,  ^c,  24  June  1826,  iv.  S.  756, 
(N,  E.  763).  As  to  a  party's  right  to  be  reponed,  on  payment 
of  such  expenses  as  may  be  awarded,  see  Gordon  y.  Frasert 
7"june  1831, ix.  S.  690 ;  APGill  v.  Melvin,  26  Nov.  1831, x.  S. 
69.  The  after  proceedings  are  in  foro,  and  therefore,  when 
under  such  a  remit,  the  Lord  Ordinary  had  reponed  only  on 
payment  of  £50  ;  a  reclaiming  note  against  this  judgment,  to 
which  the  record  was  not  appended,  was  held  incompetent, 
F.  o/Hopetoun,  §"c.  v.  Homer,  24  May  1839,  i.  D.  792.  Al- 
though a  party  has  been  reponed  against  a  decree  in  absence, 
he  may  still  be  reponed  against  a  subsequent  decree  bj 
default,  in  the  usual  way,  Cruickshanks  v.  Mackay  or  Fwing, 
18  July  1845,  vii.  D.  1084.  Where  the  Lord  Ordinary  had 
ordered  the  defender  to  lodge  a  minute,  and  on  his  failure 
to  do  so,  had  decerned  in  terms  of  the  libel,  a  reclaiming 
note  was  presented,  without  the  minute,  and  craving,  not  to 
be  reponed,  but  that  the  interlocutor  should  be  altered, 
and  the  defences  sustained,  the  Court,  in  the  circumstances, 
held  the  note  competent,  and  remitted  to  his  Lordship  to 
proceed  with  the  case.  Bait  v.  Stewart^  ^c,  18  July  1846, 
viii.  D.  1225.  An  objection  to  a  reclaiming  note  against  a 
decree  by  default,  that  it  did  not  crave  **  a  remit  to  repone," 
but  asked  the  Court  *'  to  rccal  the  interlocutor,  or  remit  to 
the  Lord  Ordinary  with  power  to  recal,"  was  repelled,  but 
the  Court  observed  that  *'  repono*'  is  the  proper  wor4 
Home  arid  Boee  v.  Byrie,  17  Nov.  1847,  x.  D.  116. 

In  framing  all  reclaiming  notes,  the  regulations  about  pre- 
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dng  copies  of  the  interlocutors  and  prorogations,  and  hav- 
ig  the  papers  signed  by  counsel  already  mentioned,  {mprc^ 
.  608,  509),  must  be  observed,  A.  S.  §  112. 


CHAPTER  XII. 

OF  THE  CASE  COMING  INTO  THE  INNER  HOUSE  BY 
REPORT  OF  THE  LORD  ORDINARY. 

The  most  usual  way  for  a  cause  appropriated  to  the 
)nter  house  coming  into  the  Inner  house,  is  by  reclaiming 
ote;  but  there  are  several  other  modes.  When  a  cause 
ppears  to  the  Lord  Ordinary  of  more  than  usual  diflSculty 
r  importance,  he  may,  without  pronouncing  any  decision  him- 
it,  report  it  to  the  Inner  house  of  the  Division  to  which  the 
tme  belongs ;  and  this  course  is  sometimes  adopted  in  order 
» save  time  in  obtaining  a  decision  of  the  Inner  house.  The 
X)eedure  in  the  Outer  house,  when  a  cause  is  to  be  report- 
I,  has  ahready  been  explained,  supra,  p.  340. 
After  granting  warrant  to  enrol  in  the  Inner  house  roUs,^ 
9  Lord  Ordinary  becomes  completely  cxauctorated,  and 
a  pronounce  no  order  in  the  cause,  unless  it  be  remitted  to 
n  by  the  Inner  house.  If,  after  granting  such  warrant,  any 
ip  be  required  to  be  taken,  the  application  must  be  made, 
t  to  the  Ordinary,  but  to  the  Inner  house.  The  cases 
gfat  to  be  boxed  immediately  after  the  warrant  to  enrol 
granted  by  the  Lord  Ordinary,  and  they  should  have  ap- 
nded  to  them  a  copy  of  the  closed  record,  though  there 
no  express  regulation  to  that  effect.  After  being  boxed, 
s  cause  belongs  to  the  Inner  house,  where  it  is  regularly 
tolled  by  the  keeper  of  the  Inner  house  roUs,  and  takes 
torn,  as  the  case  may  require,  in  the  long  or  summar  roll. 
'ere  is  nothing  peculiar  in  the  subsequent  proceedings  in 

*  In  practice  this  warrant  is  not  always  formally  granted. 
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such  a  case.  The  Lord  Ordinary  used  formerly,  when  the  case 
came  to  be  advised  on  report,  to  go  to  the  foot  of  the 
clerk's  table,  and  state  the  pleas  of  the  parties  to  the  Court, 
and  also  vote  in  the  decision.  This  practice  is  now,  how- 
ever, obsolete. 


CHAPTER  XIII. 

WHERE  A  CASE  COMES  INTO  THE  INNER  HOUSE 
AS  A  CONCLUDED  CAUSE. 

When  a  proof  has  been  led,  and  circumduction  granted, 
the  proof,  and,  in  ordinary  language,  the  cause,  is  said  to  be 
concluded.  But  in  the  sense  in  which  the  term  "  concluded 
cause"  is  used  here,  there  can  be  no  concluded  cause  whtfe 
the  Lord  Ordinary  has  ordered  the  proof  to  be  reported  to 
himself,  for  in  that  case  the  process  still  remains  with  the 
Lord  Ordinary,  A  concluded  cause  is  where  the  proof  is  to 
be  reported  to,  and  advised  by  the  Lords  in  the  Inner  hooBOi 

When  the  proof  has  been  taken,  the  Lord  Ordinary  dr- 
cumduces  the  term,  and  makes  great  avizandum  with  the 
proof  led.  The  assistant  of  the  Inner  house  clerk  then 
makes  out  "  a  prepared  state,"  which  sets  forth  the  tenor 
of  the  summons,  defences,  a  summary  of  the  procedure  is 
the  cause,  with  the  interlocutors  pronounced,  the  evidence 
adduced,  parole  and  written,  all  properly  arranged.^  The 
state  so  made  up  is  signed  by  tlie  Lord  Ordinary,  and  the 
cause  was  formerly  enrolled  in  the  roll  of  concluded  caueei 
for  the  Inner  house.  In  the  subsequent  procedure  there* 
nothing  peculiar,  the  parties  being  heard  either  at  the  btf, 
or  cases  being  ordered. 

There  are  a  great  variety  of  regulations  as  to  condade<I 
causes,  which  will  be  found,  ii.  Ivory,  127,  but  the  whole  o' 
them  are  now  nearly  obsolete. 


1  See  un  example  in  actions  of  proving  of  [he  tenor,  tupra^  p.  ^^' 
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CHAPTER  XIV. 
OP  PROCEDURE  IN  THE  INNER  HOUSE. 
The  regulations  already  noticed  in  treating  of  the  pro- 
cedure in  the  Outer  house,  as  to  the  preparation,  lodging, 
and  signing  of  papers,  the  reporting  of  diligence,  abandoning 
the  cause,  &c.  equally  apply  to  the  Inner  house.  We  have 
only,  therefore,  to  notice  in  this  place  the  regulations  which 
are  peculiar  to  Inner  house  practice. 

SECT.  I. REGULATIONS  OF  THE  ACT  OF  SEDERUNT. 

The  Act  of  Sederunt,  II  July  1828,  §  81,  enacts,  "  That 
when  causes  come  forward  in  the  short  roll  or  summar  roll 
io  be  advised,  no  delay  shall  be  granted  on  account  of  the 
absence  of  counsel  or  agent,  except  in  the  case  of  unexpected 
and  necessary  absence,  and  then  only  for  such  short  time  as 
may  be  necessary  to  instruct  other  counsel  or  agent."  See 
Lmmden,  Petr.,  5  June  1847,  xix.  S.  Jur.  523,  and  cases 
cited,  supra,  p.  960. 

The  Act  of  Sederunt,  11  July  1828,  §  80,  enacts,  "  That 
Rrbere  a  party  in  any  instance  fails  to  lodge  his  paper  within 
bhe  time  fixed,  the  cause  may,  immediately  on  the  expiry 
Ihereofy  be  enrolled  in  the  summar  roll ;  and  judgment  shall 
be  pronounced  against  the  party  so  failing,  in  such  man- 
ner, and  to  such  extent,  as  may,  in  the  form  and  circum- 
itances  of  the  process,  be  competently  craved ;  unless  in  those 
saaes  where  no  prorogation  has  been  previously  granted,  the 
party  failing  can  satisfy  the  Court  that  a  farther  time  ought 
^  be  allowed  to  him ;  but  such  prorogation  shall  be  granted 
ndy  on  payment  of  such  previous  expenses  as  the  Court 
ihall  judge  reasonable." 

SECT.  II. — TIME  FOR  LODGING  PAPERS  CANNOT  BE 
PROROGATED  OF  CONSENT. 

Although  parties  or  their  agents,  as  formerly  noticed,  may 
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prorogate  the  time  for  lodging  papers  in  the  Outer  house,  in 
virtue  of  §  111  of  the  above* Act  of  Sederunt,  they  have  no 
such  power  in  regard  to  papers  ordered  by  either  Division  of 
the  Inner  house ;  A.  S.  19  Nov.  1829.  The  only  mode  of 
obtaining  a  prorogation  in  the  Inner  house,  besides  that  aboYO 
noticed,  is  by  application  (which  is  made  by  written  note) 
to  the  President  of  the  Division.  A  prorogation  obtained 
on  the  motion  of  the  one  party  does  not  preclude  a  pith 
rogation  on  the  motion  of  the  other ;  A.  S.  11  July  1838^ 
§  111. 

SECT.  III. — HEARINGS  IN  PRESENCE. 

The  most  solemn  mode  of  determining  a  cause  in  the 
Inner  house  is  after  a  hearing  in  presence.  Such  a  hesriiig 
is  never  ordered,  except  in  cases  of  difficulty  and  impor- 
tance, as  the  time  occupied  greatly  retards  businesi.  U 
was  generally  contemplated,  when  the  new  forms  of  pn^ 
tico  were  introduced  in  1825,  that  hearings  would  be  nwrt 
frequent  than  they  have  been  in  practice.  The  6  Geo.  IV. 
c.  120,  {Judic,  Act,  5  July  1825)  §  20,  provides,  that  wbea 
the  cause  shall  come  to  be  advised  by  the  Court,  on  cases 
prepared  in  consequence  of  an  order  by  the  Lord  Ordiniij> 
or  on  cases  prepared  by  order  of  the  Inner  house,  "  the  Cowt 
shall  give  to  the  counsel  an  opportunity  of  being  heani 
before  proceeding  to  judgment."  And  the  23  section  de- 
clares, that  in  such  cases  as  it  shall  appear  advisable  '^ti 
have  any  question  occurring  before  them  settled  by  tk« 
judgment  of  the  whole  Court,  the  judges  of  either  Knri<» 
may  order  that  such  matter  shall  be  heard  before  the  whob 
Judges."  The  Court,  however,  are  very  unwilling  to  allot 
hearings  in  presence  before  the  whole  judges,  on  account  of 
the  almost  complete  suspension  of  business  they  occaacHi; 
and  the  far  greater  number  of  cases  decided  by  the  whote 
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adges,  are  decided  upon  printed  opinions  given  in  by  the 
ODSiilted  judges  upon  the  papers,  without  any  oral  argu- 
nent  by  counsel  at  the  bar.^ 


^  Th«  following  are  the  Regulations  as  to  Causes  remitted  for  Consulta- 
WML  They  haye  never  been  formally  enacted  by  Act  of  Sederunt,  and  are 
ot  very  strictly  followed  in  practice. 

Imo.  When  one  of  the  Divisions  consults  the  other  Division  and  the 
«ords  Ordinary,  the  agent  of  the  pursuer,  whom  failing,  the  agent  of  the 
efender,  shall  immediately  cause  print  and  box  a  copy  of  the  interlocutor 
nd  remit,  with  the  questions,  if  any,  put  by  the  consulting  Division  ;  and 
iMreafter  the  clerk  of  the  Lord  President  of  the  consulting  Division  shall 
Iter  the  case  in  a  roll  kept  for  such  causes ;  and  each  cause  shall  be 
iken  up  by  the  judges  consulted  on  the^r#/  Wednesday  at  two  o'clock, 
being  in  time  of  session,  and  not  being  a  teind  Wednesday),  after  eight 
layi  from  the  date  of  boxing  the  remit,  unless  some  other  day  is  assigned 
7  the  Court. 

2do.  After  the  consultation,  the  Lord  President  of  the  consulted  Divi- 
ioD  shall  give  notice  to  his  clerk  what  judge  or  judges  are  appointed  to 
faw  ap  the  opinions,  and  also  the  names  of  the  judges  who  are  expected 
>  ooDcnr. 

Sto.  That  at  the  end  of  one  fortnight,  the  said  clerk  of  the  Lord  Pre- 
dent,  if  he  has  not  already  received  the  written  opinions  (which  the 
idge  or  judges  who  are  to  draw  them,  are,  when  drawn,  to  transmit  to 
le  nid  derk  of  the  Lord  President),  shall  remind  the  judge  or  judges 
bo  are  to  draw  the  opinion  or  opinions,  and  obtain  them  as  soon  as 
Msible. 

4io.  That  the  said  clerk  of  the  Lord  President  shall  attend  to  the 
iotoigand  revising  of  the  opinions,  without  allowing  them,  or  the  proof 
(J,  to  go  into  the  hands  of  the  agents  till  finally  adjusted.  A  proof  to 
)  immediately  sent  to  the  judge  who  drew  the  opinion,  for  his  revisal, 
id  by  him  to  be  returned  to  the  said  clerk,  quam  primum. 
6to.  That  the  said  clerk  of  the  Lord  President  shall  circulate  the  re- 
iid  proof  among  the  other  consulted  judges,  with  a  note  on  the  back 
at  it  will  be  called  for  in  two  days.     If  any  judge  requires  more  time 

ecmnder  of  the  opinion,  he  will  notify  this  to  the  said  clerk. 

Qto.  When  the  proof  has  been  returned  to  the  said  clerk  of  the  Lord 
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SECT.   IV.— ALL  INTERLOCUTORS  IN  THE  INNER  HOUSE  FINAL- 
EXPENSES — ACTS  MAY  BE  EXTRACTED  INSTANTBR. 

All  interlocutors  pronounced  in  the  Inner  house  are  now 
final,  no  reclaiining  against  them  being  competent ;  and,  in 
deciding  the  cause,  the  matter  of  expenses  must  also  be  de- 
termined ;  6  Geo.  IV.  c.  120,  §  21.  All  acts  {supra,  p.  388, 
note)  pronounced  in  the  Inner  house  may  be  extracted  im- 
mediately, without  abiding  the  reading  thereof  in  the  mi- 
nutebook ;  A.  S.  11  July  1828,  §  116.  . 

All  interlocutors  and  acts  of  the  Court  must  be  signed  by 
the  Judge  in  the  chair,  in  presence  of  a  quorum  of  the  Lords 
sitting  in  judgment,  under  a  pain  of  nullity  and  depriration 
of  the  writer;  1693,  c.  18,  (c.  31,  Th.  Ed.  ix.  283);  and 
accordingly  his  Lordship  always  adds  to  his  subscription 
I.  P.  D. ;  i,  6.  In  Presentia  Dominorum. 


CHAPTER  XV. 

OF  SUMMARY  APPLICATIONS.' 

SECT.  I. — IN  WHAT  CASKS  COMPETENT. 

It  is  difficult  to  lay  down  any  precise  rule  for  ascertaining 
in  what  cases  summary  applications  to  the  Court  are  compe- 

President,  with  such  **  additions'*  as  have  been  subjoined  bjanjoftbe  * 

judges,  the  proof  shall  be  printed  off,  and  subscribed  by  the  judges  who  I 

concur  in  it,  at  the  sight  of  said  clerk,  and  hj  him  lodged  in  process,  tai  ] 

boxed  in  the  usual  manner.  j 

7mo.  That  the  Lord  President  of  the  whole   Court  shall  appoint  t  - 

printer,  who  shall  be  responsible  to  the  Court  that  he  shall  not  fbrnuhi  i 

copj  of  the  opinions  to  the  parties,  till  finally  adjusted  and  boxed.  Tin  ; 

account  for  printing  to  be  defrayed  equally  by  the  parties,  till  the  o-  ■ 
penses  in  the  cause  are  disposed  of  by  the  Court. 

^  See  on  the  subject  of  this  chapter,  supra^  P.  I.  2.  17-18.  I 
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tent.    Thus,  it  might  bo  thought  that  where  injury  would 
arise  from  delay,  where  the  matter  admitted  of  a  speedy 
decision,  and  did  not  require  much  investigation,  and  more 
especially  where  the  claim  was  by  its  nature  set  apart  for 
the  Inner  house,  a  summary  application  would  be  competent. 
Tet  claims  for  aliment  by  parents  against  their  children,  com- 
bine all  the  above  requisites,  but  must  be  pursued  in  the  or- 
dinary form.      It  will  therefore  be  necessary  to  enumerate 
the  cases  in  which  such  applications  are  allowed.    The  most 
numerous  class  is  that  in  which  this  form  of  procedure  has 
been  enjoined  by  the  Legislature :  such  as, — sales  of  portions 
of  entailed  estates  for  redemption  of  the  land  tax ;  sales 
and  exchanges  of  entailed  property  under  acts  of  parlia- 
ment; application  for  recording  entails  in  the  register  of 
entails ;  complaints  under  the  Friendly  Society  Acts ;  Brock, 
Petr.,  27  Nov.  1829,  viii.  S.  140 ;  proceedings  under  railway 
acts  for  application  of  compensation  money,  &c.   Prior  to  the 
Reform  Act,  questions  relating  to  the  elective  franchise  in 
counties  and  burghs  were  tried  in  this  form. 

Another  class  comprehends  such  cases  as,  by  the  common 
law  and  universal  practice,  fall  immediately  within  the  ge- 
neral superintendence  and  control  of  the  Court  of  Session, 
as  the  supreme  court  of  law.  Such  as  the  right  to  regor 
late  the  management  of  the  affairs  of  those  who,  from 
weakness,  imbecility,  pupillage,  or  absence  from  the  country, 
require  protection,  but  who  have  no  legal  guardian  to  at- 
tend to  their  interests ;  the  sequestration  of  heritable  estates ; 
the  right  of  supplying  ad  interim,  vacancies  in  the  offices 
of  inferior  judges,  and  other  officers,  such  as  sheriflfe, 
sheriff  and  commissary  clerks,  keepers  of  records,  &c. ;  of 
which  many  instances  will  be  found  in  the  Books  of  Sederunt, 
in  which  applications  of  the  above  description  are  always  re- 
corded. The  jurisdiction  over  officers  of  the  Court,  inferior 
judges  and  officers,  for  malversation,  is  also  exercised  in  this 
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form ;  Andersons  v.  Spence^  4-c.,  27  May  1830,  viii.  S.  820,  &c. 
&c.,  and  all  applications,  whether  against  litigants  or  others, 
complaining  of  proceedings  of  the  nature  of  a  contempt. 
Lord  Advocate  v.  Jamieson,  1  Feb.  1822,  L  S.  314,  (N,  E. 
264),  Lord  Advocate  v.  Hay,  1  Feb.  1822,  i.  S.  317,  (N.  E. 
267) ;  Macfarlanes  v.  A.  B.,  6  Mar.  1827,  v.  S.  537,  (N.  E. 
504),  House  of  Peers,  8  April  1830,  iv.  W.  and  S.  123. 
Thus,  the  circulation  of  copies  of  the  proceedings  in  a  de- 
pending process  is  an  improper  interference  with  the  adminis- 
tration  of  justice,  which  the  Court  will  stop,  and  will  order 
the  copies  to  be  deliyered  up,  in  whose  hands  soever  they 
may  be  found;  and  this  holds  more  especially  where  the 
papers  are  of  an  injurious  or  calumnious  nature ;  GilfiUans 
V.  Ure,  §-c.,  18  May  1824,  iii.  S.  21,  (N.  E.  15).    The  pub- 
lication  of  any  comments  or  remarks  on  a  process  in  de- 
pendence, Henderson,  ^c.  v.  Laing,  10  Dec.  1824,  iii.  S.  384, 
(N.  E.  271) ;  and  even  the  publishing  a  statement  made 
by  the  law  agents  engaged  in  it  to  their  constituents,  (here 
at  a  public  meeting  of  road  trustees)  as  tending  to  injure 
one  or  other  of  the  parties  in  the  conduct  of  the  cause,  will 
bo  repressed  by  the  Court,  on  an  application  to  them  by 
summary  complaint,  M'Lauchlan  v.  Carson,  16  Dec.  1826, 
V.  S.  147,  (N.  E.  133),  supra,  P.  i.  2.  17. 

In  like  manner,  a  summary  complaint  concluding  for 
damages  and  expenses,  is  competent  against  a  litigant  for 
defamatory  expressions  used  in  a  process  still  depending, 
against  one  who  is  not  a  party  to  the  process.  Bell  ▼. 
Stewarts,  26  Jan.  1822,  i.  S.  299,  (N.  E.  253)  ;  see  Mac- 
intosh V.  Mactavish,  19  June  1828,  vi.  S.  994.  But  it  is 
essential  that  the  action  be  in  dependence.  Thus,  a  person 
who  had  given  evidence  as  a  witness  before  the  Court,  bar- 
ing complained  that  he  had  been  abused  for  it,  and  chaiged 
with  perjury,  the  Court  refused  to  sustain  the  complaint,  be- 
cause the  process  in  which  the  evidence  had  been  given  wai 
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no  longer  depending ;  Rose,  Petr.,  23  Fob.  1760,  M.  14,977. 
Where  money  has  been  consigned  in  the  hands  of  a  clerk  of 
Court,  and  he  has  delayed  paying  it  over  to  the  proper  party, 
a  summary  complaint  is  a  competent  form  to  compel  pay- 
ment ;  and  such  complaint  may  be  made  either  to  the  judge 
of  the  inferior  court,  of  which  the  party  is  clerk,  or  to  tho 
supreme  court ;  Angus,  Complr.,  Feb.  1751,  M.  14,976.  In 
like  manner,  redress  may  be  obtained  in  this  form  against  a 
magistrate  who  refuses  to  imprison  a  debtor  on  a  caption 
when  presented  to  him,  or  who  retains  the  debt  when  con- 
signed in  his  hands ;  Duffs  v.  Sutherland,  7  Dec.  1793,  M. 
14,981.  In  Minto  v.  Famalie,  13  June  1765,  a  prosecution 
for  battery  pendente  lite,^  was  carried  on  in  a  summary  form ; 
Tait's  MS.  "  Summary  Application." 

In  the  inferior  courts,  a  summary  application  may  be  made 
for  delivery  of  a  sum  of  money  which  a  party  has  received  to 
be  handed  over  to  the  applicant,  Knox  and  Sons  v.  Damley, 
4-c.,  17  Jan.  1823,  ii.  S.  124,  (N.  E.  116) ;  but  not  after  an  un- 
explained delay  of  years,  Aiidersony.  M^Culloch,  29  Jan.  1846, 
viii-  D.  419 ;  or  for  delivery  of  a  bill  improperly  detained, 
Haigy.  Buchanan,  20  June  1823,  ii.  S.  412,  (N.  E.  368) ;  or 
fordelivery  of  titledeedsbelongingto  the  petitioners,  produced 
in  a  process,  and  borrowed  by  tho  law  agent  of  their  opponents, 
M'Kvtdy,  ^c.  V.  MLachlan,  26  May  1840,  ii.  D.  949;  see 
also  Fenwick  v.  Dow^  infra ;  but  not  for  delivery  of  a  bill 
where  the  party  respondent  was  an  onerous  indorsee,  Nai- 
smith  V.  Lawrie,  24  June  1824,  iii.  S.  166,  (N.  E.  112) ; 
nor  for  payment  of  a  servant's  wages,  Ritchie  v.  Radley, 
4v.  17  Dec.  1830,  ix.  S.  223.  Where  a  person  had  agreed 
to  sell  his  sheep  at  a  certain  price,  he  remaining  proprie- 
tor of  them  till  the  price  was  paid,  a  summary  application  to 


*  The  old  statutes  relative  to  thb  offence  are  repealed  by  7  Geo.  IV.  c. 
19,(11  April  1826). 
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the  sheriff  for  warrant  to  sell  the  sheep,  in  order  to  pt; 
the  balance  of  the  price,  was  held  competent,  though  the 
amount  of  the  balance  due  was  disputed  ;  Baird  ▼.  Ojfm, 
16  Dec.  1831,  x.  S.  146.  A  summary  complaint  has  beei 
held  competent  in  the  inferior  court  against  an  agent  for  de^ 
livery  of  money  recovered  on  behalf  of  the  petitioner,  tie 
agent's  account  being  paid ;  Fenwick  v.  Daw,  24  Feb.  1826» 
iv.  S.  495,  (N.  E.  500).  A  summary  application,  condudiDg 
for  imprisonment  until  an  apprentice  or  a  workman  find 
caution  to  return  to  his  work,  and  complete  his  contract  of 
service,  is  competent  in  the  inferior  courts.  Gentle  ▼.  ttlA' 
Ian  and  Co.,  9  July  1825,  iv.  S.  163,  (N.  E.  165)  ;  Raebwni, 
Reid,  4  June  1824,  iii.  S.  104,  (N.  E.  69) ;  see  Fraser,  ii.  391; 
but  caution  cannot  be  asked  for  performance  of  other  condi- 
tions in  the  contract  of  service  or  indenture,  Campbell  v.  An- 
dersan,  6 Dec.  1825,  F.  C;  Wright  v.  McGregor,  9  Feb.  Iffid, 
iv.  S.  434,  (N.  E.  440) ;  Fraser,  ibid,  et  seq.  An  applio- 
tion  in  the  sheriff  court,  where  the  object  is  to  recoTW 
damages  from  a  tenant  for  contravening  the  conditions  of  his 
lease,  is  incompetent,  in  a  summary  form  ;  Brownlie  or  Smith 
V.  Lockhart,  27  June  1846,  viii.  D.  926.  A  petition  to  the 
sheriff  by  the  proprietor  of  a  newspaper  against  a  clerk 
recently  in  his  employment,  concluding  for  the  immediate 
restitution  of  the  amount  of  certain  accounts  alleged  to  have 
been  uplifted  by  the  clerk  without  authority,  was  held  in- 
competent,— the  matters  in  dispute  forming  a  proper  sub- 
ject for  an  ordinary  action  of  count  and  reckoning,  Macallan 
V.  Cockbum,  19  May  1837,  xv.  S.  956. 

Where  heritors  and  a  kirk-session  refused  to  meet  to 
consider  the  case  of  an  applicant  for  parochial  relief,  or 
where,  having  met,  they  refused  to  write  any  deliveranco 
on  the  petition  for  relief,  whereby  an  advocation  was 
prevented,  a  petition  and  complaint  was  held  the  proper 
form   of  bringing  the  matter  before  the   supremo   Court: 
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Telford  v.  K.  S.  o/Ancrum,  10  Mar.  1826,  iv.  S.  545,  (N.  E. 
554).  By  the  late  Poor  Law  Act,  8  and  9  Vict.  c.  83,  (4 
Aug.  1845),  §  87,  if  a  parochial  board  shall  fail  in  the  per- 
formance of  its  duty,  or  in  case  any  obstruction  shall  arise  in 
the  execution  of  the  act,  the  board  of  supervision  may  apply 
by  summary  petition  to  the  Court,  or,  during  vacation,  to  the 
Lord  Ordinary  on  the  Bills. 

The  criminal  jurisdiction  of  the  Court  is  also  exercised  in 
a  summary  form.  Thus,  it  is  incompetent  to  raise  an  action 
for  punishment  of  a  fraudulent  bankrupt ;  he  must  be  pro- 
ceeded against  by  petition  and  complaint ;  Syme  v.  Steel, 
10  Aug.  1765,  M.  14,979.     See  infra,  P.  v.  22. 

With  regard  to  what  may  competently  be  concluded  for 
under  a  petition  and  complaint  at  the  instance  of  the  private 
party  alone,  there  is  no  doubt  that  damages  and  expenses 
may  be  demanded,  Fraser  v.  Duff,  6  July  1808,  F.  C. ;  Shaw 
V.  Robertson,  13  Dec.  1803,  M.  Apx.  Lis  Alibi;  but  it  is 
doubtful  if  deprivation  of  office,  or  censure  of  any  kind,  can 
be  asked,  without  the  Lord  Advocate's  concurrence.  Cases 
have  undoubtedly  occurred,  not  only  where  no  objection 
has  been  made  to  a  conclusion  for  deprivation  or  suspen- 
sion, but  where  inferior  officers  have  actually  been  suspend- 
ed, without  the  Lord  Advocate's  concurrence,  M'Farlanes 
supra,  6  Mar.  1827,  v.  S.  537,  (N.  E.  504),  and  House  of 
Lords,  8  April  1830,  iv.  W.  and  S.  123,  where  the  suspen- 
sion was  recalled,  being  deemed  too  severe  a  penalty  in 
the  circumstances.  There  are  other  cases,  however,  in  which 
it  has  been  distinctly  held,  that  such  conclusions  at  the  in- 
stance of  a  private  complainer  were  incompetent ;  see  supra, 
p.  197,  et  seq.  Imprisonment  cannot  be  demanded  without 
the  Lord  Advocate's  concurrence. 

Questions  relative  to  the  custody  of  children  in  pupiUarity, 
arising  between  tutors  and  the  mothers  of  the  children,  or 
among  the  tutors  themselves,  are  also  tried  in  this  form, — 
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whether  the  children  be  legitimate  or  not,  APDowaly  ^ 
Ckmplrs.,  3  Feb.  1741,  M.  14,968 ;  Fisher,  8fc.  v.  Sarmon  or 
Fletcher^  21  Dec.  1827,  vi.  3.  270.  In  one  case,  the  Court 
even  went  the  length  of  depriving  the  father  of  the  custody 
of  his  children^  on  the  summary  application  of  their  maternal 
grandfather  and  uncle,  on  account  of  the  gross  habits  of  in- 
temperance of  the  father,  and  his  maltreatment  of  his  chil- 
dren; Baillie  v.  Agneuf,  4  July  1775,  v.  Sup.  626.  See 
gupra,  p.  45. 

SECT.  II. — ENUMERATION  OF  OASES  IN  WHICH  SUMMARY 
APPLICATIONS  ARE  INCOMPETENT. 

Many  attempts  have  been  made  to  apply  this  form  of  pro- 
cedure to  cases  for  which  it  is  not  adapted ;  as,  to  remove 
tutors  as  suspect,  HamiUon  v.  Lard  Elibank,  Feb.  1700,  M. 
14,965 ;  (but  a  petition  by  a  minor  and  his  next  of  Uo 
against  curators  appointed  by  his  father,  for  removal  under 
the  act  1696^  c.  8,  (Th.  Ed.  x.  34),  was  remitted,  on  answers^ 
to  the  Lord  Ordinary  to  prepare  the  cause ;  Malcolm  v.  Web- 
ater,  24  Nov.  1840,  F.  and  S.  Jur.) ;  to  remove  a  voluntaiy 
interdictor  as  suspect,  Cameron,  Petr.,  12  Dec.  1820,  F.  C; 
to  authorize  a  sale  of  a  pupil's  heritable  property,  in  respect 
the  value  was  so  trifling  that  it  could  not  bear  the  expense  of 
a  regular  process,  A.  v.  B,  16  July  1706,  M.  14,966 ;  againrt 
the  clerk  of  the  bills  for  cxpeding  a  suspension  on  insuffi- 
cient caution,  Montgomery ,  Complr.,  8  June  1784,  M.  14,975; 
for  incarcerating  a  person  for  not  finding  caution  in  a  law- 
burrows,  where  caution  had  in  reality  been  found,  Forrest^ 
Complr.,  21  Feb.  1752,  M.  14,976;  against  a  party  for  al- 
leged deforcement  of  a  sheriff  officer  in  the  execution  of  * 
BhorifTs  warrant ;  Fraser  v.  M'Crae,  25  June  1779,  Tait'» 
MS.  *'  Summary  Application  ;"  to  settle  a  dispute  among  the 
clerks  of  the  bills  as  to  their  fees,  Anstrut/ier  and  Waddel 
V.  Inrjlis,  24  July  1764,  M.  14,977;  to  have  certain  exprcs- 
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sions  in  a  recorded  deed  found  injurions,  Frazer  y.  Spottia- 
woode,  §•(?.,  3  Aug.  1764,  M.  14,978 ;  to  authorize  a  tutor  to 
let  a  lease  beyond  the  endurance  of  his  office,  HalUms,  Petr.y 
1  Mar.  1794,  M.  14,981 ;  or  to  apply  annually  part  of  the 
capital  of  the  pupils  for  their  maintenance  and  education, 
fVoodrow,  Petr.y  26  Feb.  1830,  viii.  S.  604 ;  against  a  sheriff 
for  improperly  striking  the  fiars.  Home  v.  Svnnton,  7  Feb. 
1806,  M.  App.  A.  t  No.  2.    It  was  held,  in  like  manner,  in- 
competent to  try,  in  this  form,  the  right  of  a  party  to  the  free- 
dom of  an  incorporation,  Fleshers  of  Glasgow  v.  Watson^  20 
Nov.  1824,  iii.  S.  305,  (N.  E.  215) ;  or  to  exercise  a  particular 
branch  of  his  craft,  Nimmo,  ^c.  v.  Alexander,  22  May  1824, 
iii  S.  58,  (N.  E.  37) ;  for  such  questions  ought  to  be  tried 
by  action  of  declarator  in  the  supreme  court ;  but  an  appli- 
cation to  prevent  encroachment  on  the  privileges  of  an  in- 
corporation was  held  competent,  in  the  form  of  a  summary 
complaint,  Simpson  and  Graham  v.  Hammermen  of  JEdinr- 
hurghj  9  June  1830,  viii.  S.  903.     Neither  can  the  question 
of  right  to  an  office  be  tried  in  this  form  ;  Drysdale  v.  Ma- 
gistrates of  Kirkcaldy  and    Cupar,  30  June  1825,  iv.  S. 
126,  (N.  E.  128).     Suspension  and  interdict  is  the  proper 
form  for  complaining  of  interference  and  molestation  in  the 
exercise  of  an  office,  Ibid.     So  a  summary  application  to 
have  a  trustee  appointed  in  a  cessio,  in  place  of  one  who  had 
refused  to  act,  was  held  incompetent,  after  the  decree  had 
been  extracted,  IVylie  v.  Hamilton,  &c.,  5  July  1828,  vi.  S. 
1081 ;  and  a  summary  complaint  against  a  party  for  breach 
of  interdict,  who  had  not  been  a  party  to  the  process  of  in- 
terdict, was  held  incompetent ;  Pattison  v.  Fitzgerald,  ^c. 
28  Nov.  1823,  ii.  S.  536,  (N.  E.  468).    The  Court  refused, 
as  incompetent,  a  petition  by  a  pursuer  for  warrant  to  up- 
lift money  consigned  by  the  defender  to  answer  his  claims, 
which  had  been  sustained  by  a  judgment  under  appeal  by 
the  defender,  Jolly  v.  Grahame,  20  Dee.  1834,  xiii.  S.  236. 
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A  petition  presented  against  a  member  of  the  college  of  jus- 
tice, praying  the  Court  to  ordain  him  to  deliver  up  certain 
documents  over  which  he  claimed  a  right  of  hypothec,  dis- 
missed as  incompetent,  and  observed  that  the  proper  course 
was  to  present  a  petition  to  the  sheriff  in  the  first  place, 
waiting  the  result  of  the  respondent  pleading  or  waving  his 
privilege ;  Macniel  v.  Douglas^  1  Mar.  1836,  xiv.  S.  588. 

Summary  applications  must  in  general  be  printed.  Almost 
the  only  exceptions  to  this  rule  are, — applications  for  the 
benefit  of  the  poor's  roll,  for  auditing  agents'  accounts,  and 
obtaining  decree  against  the  employer,  {infra,  P.  v.  20);  and 
in  such  cases  as  cannot  admit  of  the  necessary  delay.  Thus, 
the  election  of  the  magistrates  of  a  royal  burgh,  being  setaside 
on  the  last  day  of  the  session,  a  written  petition  for  the  appoint- 
ment of  interim  managers  was  received  ;  Philip^  Jeruis,  and 
Others,  Complrs.,  24  Dec.  1831,  x.  S.  192.  Care  should  be 
taken  that  such  applications  are  correct  when  lodged,  for 
the  Court  will  not  allow  them  to  be  amended,  after  any  pro- 
cedure has  taken  place  on  them  ;  supra,  p.  498. 

SECT.  III. — PROCEDURE  IN  SUMMARY  APPLICATIONS — 
INTIMATION. 

The  procedure  in  petitions,  and  petitions  and  complaints, 
is  regulated  by  the  A.  S.  11  July  1828.  It  is  there  declared,  § 
83,  that ''  in  petitions  and  complaints  against  the  proceedings 
of  freeholders,  either  at  Micliaelmas  head  courts,  or  at  elec- 
tions of  members  of  parliament,*  the  petition  and  complaint 
shall  be  presented  according  to  the  form  at  present  esta- 
blished ;  and  the  Court  shall  pronounce   an  intcrlocator* 

^  Since  the  change  of  the  election  laws  in  1832,  this  particular  class  of 
petitions  and  complaints  is  of  course  no  longer  in  use. 

*  **  The  Lords  grant  warrant  for  serving  this  petition  upon  % 

and  ordain  him  to  lodge  answers  thereto  within  fifteen  days,  if  ho  ant 
have,  and  remit  the  case  to  Lord 
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lering  service  thereof,  and  answers  to  be  put  in,  in  writ- 
;,  within  fifteen  days  after  service,  and  at  the  same  time 
nitting  the  case  de  piano  to  the  junior  Lord  Ordinary ; 
t  with  power  to  the  Court  to  remit  such  petitions  and 
nplaints  to  any  of  the  other  Lords  Ordinary,  as  nearly  in 
Ation  as  may  be,  if  at  any  time,  in  consequence  of  the 
cumulation  of  such  proceedings,  or  from  any  other  cause, 
shall  seem  expedient  so  to  do ;  and  with  power  also  to 
e  Court,  or  Lord  Ordinary,  to  remit  any  such  petition 
d  complaint  to  any  other  Lord  Ordinary,  ob  contingen- 
im."  The  petition  must  be  served  without  undue  delay. 
le  service  of  a  petition  and  complaint,  which  was  ordered 
.  the  9th  of  July,  was  held  too  late  on  the  27th  August ; 
.  of  Northumberland,  Sfc.  v.  Harris,  §•(?.,  23  Feb.  1832,  x. 
366  ;  see  infra,  p.  979. 

**  That  after  the  time  allowed  for  answers,  or  after  answers 
ive  been  given  in,  the  cause  shall  be  enrolled  before  the 
ord  Ordinary,  who  shall  proceed  to  prepare  the  same,  ac- 
irdiDg  to  the  nature  of  it,  as  nearly  as  possible  in  con- 
krmity  with  the  form  in  other  processes ;  provided  always, 
lat,  in  case  of  no  answers  being  given  in,  or  in  case  of 
iQure  of  either  party  to  comply  with  any  other  order  to  be 
Dade  by  the  Lord  Ordinary,  it  shall  be  competent  to  his 
^rdship  to  report  the  cause  to  the  Court,  in  order  that 
udgment  may  be  given  in  absence,  or  upon  failure  of  com- 
plying with  any  order,  as  the  case  may  require ;"  A.  S.  11 
Idy  1828,  §  84. 

"  If  the  cause  shall  appear  to  turn  merely  on  a  point  of 
liw,  the  Lord  Ordinary  shall  order  notes  of  pleas;  and 
thereafter  shall  take  them,  with  the  petition  and  complaint, 
iod  answers,  to  report,  either  with  or  without  cases,  as  he 
ihill  judge  proper ;"  Ibid.  §  86. 

"  The  Lord  Ordinary,  if  he  shall  deem  it  expedient,  may 
order  condescendence  and  answers,  with  notes  of  pleas; 

3r 
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and  thereafter,  if  necessary,  frame  and  aend  an  isBoe  or 
issues,  to  the  Jury  Court,  (now  remit  to  the  issue  derks),  or 
he  may  remit  the  cause  to  the  Jury  Court  (now  to  the  iaBoe 
clerks)  to  prepare  an  issue  or  issues,  or  he  may  take  the 
cause  to  report  as  above,  either  with  or  without  cases;" 
Ibid.  §  86. 

''  The  condescendence  and  answers,  and  notes  of  pkM, 
with  the  issues  and  verdict,  if  any,  shall  be  printed,  and 
taken  to  report  along  with  the  petition  and  complaint,  and 
answers  to  it ;"  HAd.  §  87. 

''  With  regard  to  petitions  and  complaints  against  die 
proceedings  of  magistrates  and  councils  of  royal  buigbs  is 
matters  of  election,  (under  the  old  law),  it  is  enacted,  ihal 
the  same  form  of  proceeding  shall  be  observed,  as  netily 
as  may  be,  as  in  petitions  and  complaints  agaimrt  the  pro- 
ceedings of  freeholders;"  Ibid.  §  88. 

'*  With  regard  to  petitions  and  complaints  against  msgii" 
trates  or  officers  of  the  law,  or  against  members  of  the  col- 
lege of  justice,  or  judicial  factors,  or  factors  loco  tutorist  or 
other  managers  appointed  by  the  Court  for  malversatkm; 
and  with  regard  to  petitions  and  complaints  for  breach  of 
interdict,  or  contempt  of  Court,  it  is  enacted  and  declared, 
that,  as  nearly  as  the  nature  of  the  cause  wiU  allow,  tiie 
same  form  of  procedure  shall  be  observed  as  that  above  pre- 
scribed; provided  always,  that  in  such  causes  the  Lord 
Ordinary,  in  taking  them  to  report,  shall  do  so  upon  easea 
And  provided  also,  that,  in  any  of  these  causes,  it  shall  be 
competent  to  the  Court  to  hear  and  decide,  accordiog  as  the 
circumstances  of  the  case  may  require,  without  makiQg  aij 
remit  to  the  Loi;d  Ordinary ;"  Ibid.  §  89. 

On  the  subject  of  intimation  of  summary  a]^[ilicatioBi^ 
the  following  decisions  of  the  Court  are  impcfftant.  I** 
timation  of  a  petition  for  recal  of  a  judicial  fiictory  wai 
dispensed  with,  quoad  the  factor  himself,  where  he  had 
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tpplied  for  a  sequestration  of  his  estates  under  the  bankrupt 
ict,  but  as  to  the  cautioners,  the  petition  was  appointed  to 
>e  intimated  in  common  form,  Fraser,  Petr.,  18  Dec.  1828, 
m.  3.  205.  A  petition  intimated  in  1825,  being  moved  in 
L830,  new  intimation  was  ordered,  Greig,  Petr.j  6  July 
^830,  viii.  S.  1012.  Where  none  of  the  nominees  pro- 
losed  in  a  petition  for  a  factor  loco  tutoria  would  ac- 
cept the  office,  the  Court  required  a  second  intimation 
if  the  petition,  before  appointing  a  different  nominee, 
^eouUer,  ^-c,  P^rs.^  28  Nov.  1834,  xiii.  S.  101,  and  see 
Thorbum,  ^c,  Petitioners,  2  July  1846,  viii.  D.  1000.  But 
mder  a  petition  praying  the  Court  to  appoint  a  particular 
party  judicial  factor  on  a  trust-estate,  "  or  to  do  otherwise  in 
ihe  premises  as  to  your  Lordships  shall  seem  proper ;"  and  a 
contradictor  having  appeared,  it  was  held  competent,  with  con- 
lent  of  both  parties,  to  appoint  a  different  person  to  the  office, 
without  any  new  or  amended  petition,  or  farther  intimation, 
Davidson  and  Wilson  v.  Bogle  and  Co,y  26  Jan.  1837,  xv. 
8.  421.  Where  the  appointment  of  A.  B.  as  factor  was 
eiaved,  ''  or  any  other  person  your  Lordships  may  think  pro- 
per,'*  a  different  party  was  appointed,  without  fresh  iutima- 
Am,  Hay  and  Mandy.  v.  Murrays,  11  Mar.  1837,  xv.  S.  850. 
h  Grant,  Sfc.  v.  Cameron,  ^c,  24  June  1835,  xiii.  S.  966, 
it  wag  observed,  that  where  a  factor  loco  ahsentis  applies 
fnr  exoneration,  and  a  commissioner  duly  authorized  by  the 
absent  party  states  that  the  accounts  are  correct,  and  that 
a  balance  is  due  to  the  factor,  the  Court  may  pronounce 
decree  of  exoneration  de  piano,  though  the  terms  of  inti- 
itttion  of  the  petition  be  still  current.  A  petition  by  a 
&ctor  loco  tutoris  to  make  up  titles  was  granted,  without 
Aitimation,  Livingstone,  Petr.,  3  July  1835,  xiii.  S.  1033.  In 
ItLellan  v.  Graham,  30  June  1841,  xvi.  F.  1209,  it  was  ob- 
lervedy  that  where  a  party  (in  the  sheriff  court)  is  ordered  to 
inswer  a  aummary  petition  within  forty-eight  hours  after 
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service,  be  is  not  entitled  to  assume  that  he  may  answw 
within  two  free  days,  but  he  must  answer  within  the  limited 
period,  and  judgment  may  be  given  in  absence.^ 


CHAPTER  XVI. 
OF  THE  SEQUESTRATION  OF  LAND  ESTATES,  Ac. 

SECT.  I. — CASES  IN  WHICH   COMPETENT. 

Besides  the  statutory  mercantile  sequestration,  there  ii 
also  another  kind  of  sequestration,  which  has  been  in  ve 
from  our  earliest  practice.    It  may  be  distinguished  from 

^  Summary  Applications  are  in  the  following  form : — 
FIRST  (OR  SECOND)  DIVISION. 

Jvne     ,  1848. 


PETITION—A.  B.  and  OTHERS, 

FOB  THE 

Appointment  of  a  Judicial  Factor. 

C.  D.  W.S.,  Agent  for  Petitioners. 
Mr.  ,  aerk. 


Unto  the  Right  Honourable  the  Lords  of  Council  and  Seuion^ 

THK 

PETITION 

OP 

A.  B.  &c.  (Deeignationiy 
Humbly  ShewtK 
THE  facts  are  then  set  forth— if  necessary,  in  argomentative  detsil-tf^ 
the  petition  concludes  with  the  appropriate  conclusion  or  prayer. 

May  it  therefore  please  your  Lordships  to  appoint  the  said  t 

{re.  (or  as  the  case  may  be)  ;  or  to  do  othenrise  ta  theprem0 
as  to  your  Lordships  may  seem  proper. 
According  to  Justice,  Sec. 

(Signed  by  Qnmsd.) 
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by  the  name  of  Sequestration  of  land  estates, 
ates  are  most  commonly  the  subject  of  it,  though 
nfined  to  any  particular  species  of  property.  Stair, 
&c. ;  More,  Ixxyii.,  cccxciv ;  Anstmthers  v.  An- 
a  Dec.  1831,  X.  S-  186.    When  a  competition 
ourt  regarding  an  estate,  or  the  rents  or  produce 
-  other  funds,  heritable  or  moTeable,  and  neither 
ipetitors  has  attained  possession,  the  Court  will, 
plication  of  either  of  the  parties,  sequestrate  the 
md  appoint  a  factor  to  take  charge  of  it,  until  the 
be  terminated.     If  either  party  be,  however,  in 
f  it  is  incompetent  to  deprive  him  of  it  by  means 
ration,  Hutchinson  and  Mandy.  v.  Gordon,  14  Feb. 
.  395 ;  LadyElibanky.  Ro.  Exchange  Assurance  Co. 
e  1833,  xi.  S.  680.    He  is  entitled  to  remain  till  his 
led ;  and  he  will,  of  course,  be  accountable  for  his 
3nt,  if  it  ultimately  appear  that  he  has  been  possess- 
la  fide^  or  without  a  proper  title.     Neither  will  it 
)questration  in  such  a  case,  that  the  debt  of  the  cre- 
>ossession  is  challenged,  Buchanans  v.  Gray  and 
ag.  1782,  M.  14,350 ;  or  that  the  competitor  in  pos- 
s  been  found  to  have  no  title,  where  this  judgment 
d,  although  a  commission  of  bankrupt  has  been  issu- 
b  him,  Berry,  SfC,  v.  Andersons,  17  Dec.  1822,  ii.  S. 
91) ;  Clouston  v.  Anderson,  15  Jan.  1825,  iii.  S.  437, 
6) ;  but  the  fact  of  a  private  trustee  for  creditors  bc- 
session,  was  held,  in  one  case,  not  to  be  a  bar  to  se- 
m ;  Maxwell,  S^c»  v.  Russell,  9  June  1819,  ii.  Bell, 
;  see  also  Cruttetiden  and  M^Killop  v.  Rattray,  2 
\y  iii.  S.  347,  (N.  E.  247).  Where  a  person  has  left  a 
luding  his  heir  of  line,  and  the  disponee  is  in  pos- 
he  circumstance  that  the  heir  has  raised  a  reduction 
lecti,  and  has  arrested  the  rents,  is  no  ground  for 
tion  of  the  estate,  Mackay  v.  RoUo,  13  Feb.  1824, 
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ii.  S.  711,  (N.  E.  593) ;  Howatsan  v.  Murdoch,  15  Dec.  1830, 
iz.  S.  188 ;  Leiths  v.  Bryce,  8  July  1830,  yiiL  S.  1027,  (hm 
the  disponee  in  possession  offered  caution  for  intromiMioiit); 
Boaz  Y.  Loudon  or  LiddeU,  26  Jan.  1828,  vi.  S.  462.   Seqaei- 
tration  of  a  woman's  heritable  and  moveable  property  was  in- 
fused at  the  instance  of  a  person  who  had  raised  a  declsntor 
of  marriage  against  her,  and  obtained  decree  which  was  boI 
final,  M'Gregor  y.  MNeill  and  Husband,  22  Not.  1821,  lS. 
170,  (N.  E.  153).    Where  a  child  was  in  poflseanon  of  tbo 
status  of  legitimacy  at  the  death  of  the  parent,  it  was  held  that 
a  party  with  a  competing  brieve,  who  claimed  the  estate  of 
the  deceased,  on  the  allegation  of  the  child  being  a  baataid, 
was  not  entitled  to  obtain  a  sequestration  of  the  estate^  Bm- 
den  Y.  Burden,  (fc,  3  July  1834,  jdL  S.  871.    The  posMM 
of  the  competitor  must,  however,  be  dear  and  in  a  settled 
state,  to  enable  him  to  resist  sequestration ;  Cathcort  f . 
Cathcart,  11  Feb.  1829,  vii.  S.  392 ;  Elliot  v.  ScoU,  ^  27 
May  1843,  v.  D.  1075 ;  and  see  Russell  y.  M'Intumer,  4v->ll 
Mar.  1847,  ix.  D.  989. 

In  general,  the  application  for  sequestration  is  merdj 
incidental  to  some  action  in  Court,  though,  in  peculitf 
cases,  it  has  been  held  competent  as  an  independent  pro- 
cess, Anstruthers  v.  Anstruther,  23  Dec.  1831,  x.  S.  185. 
When  the  rents  of  an  estate  are  arrested  at  every  term  by 
personal  creditors,  although  thisbe  a  sufficient  ground  to  hafo 
a  factor  named  to  uplift  the  rents  in  the  process  of  forthcom- 
ing, it  is  not  competent  in  such  a  case  to  apply  for  a  sequel^ 
tration  of  the  estate  itself;  for  there  is  no  diligence  affecting 
the  estate,  and  no  competition  for  the  property  itself,  and  the 
consent  of  the  debtor  and  proprietor  to  the  application  w31 
not  obviate  the  objection ;  Graham,  ^c.  v.  Fraser,  tfc^  IS 
Feb.  1746,  M.  14,345.  But  where  creditorg  have  proceedad 
with  real  diligence  to  attach  the  debtor's  estate,  and  the  dditi 
which  have  been  made  real  on  the  estate  are  nearly  equal  to  itft 
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mlae,  and  there  thus  arises  a  competition  among  the  creditors, 
—the  Court  may  sequestrate ;  but  the  mere  circumstance  that 
he  estate  is  overburdened  with  debt  does  not  found  a  seque- 
tmtioii,  unless  there  be  proceedings  in  Court;  Ersk.  ii.  12. 55, 
so.    Neither  are  proceedings  in  court  and  bankruptcy  suf  < 
cient,  if  the  only  questions  in  dependence  lie  between  one 
teditcMr  to  whom  the  whole  debt  is  due,  and  the  debtor,  for 
I  such  a  case  there  is  no  proper  competition.    Neither  can 
Braonal  debts  be  taken  into  view  in  judging  of  the  question 
;  bankruptcy;  Bobinsan,  Sfc.  v.  E.  of  Fife,  2  July  1825,  iv.  S. 
14,  (N.  £.  136).    The  Court,  in  peculiar  circumstances,  ap- 
nnted  a  judicial  factor  to  manage  certain  heritable  subjects, 
ODgh  a  statutory  sequestration  of  the  estates  of  the  party 
whom  the  property  belonged,  and  which  was  said  to  em- 
moe  the  same  subjects,  had  been  applied  for,  and  the  first 
diTenince  pronounced,  prior  to  presenting  the  application 
r  a  factor,  Scotts  y.  Scott,  11  Mar.  1847,  ix.  D.  921.    See 
"higtle  Bank  v.  Steven,  19  Dec.  1834,  xiii.  S.  219. 

SECT.  II. — COMPETENT  WHERE  RANKING  AND  SALE  IN 
DEPENDENCE. 

As  a  ranking  and  sale,  at  the  instance  of  creditors,  can  only 
tooeed  where  an  estate  is  bankrupt,  and  as  it  brings  the  whole 
ioitable  property  of  the  bankrupt, — andalso  his  creditors  into 
Wt,  to  compete  as  to  their  rights, — a  sequestration  is  com- 
6lent  wherever  a  ranking  and  sale  is  in  dependence,  unless 
ikboor  under  a  nullity, — as  where  it  does  not  comprehend 
b  whole  heritable  property  of  the  bankrupt,  Crers,  of  Simp- 
m,  Petrs.,  18  Jan.  1750,  M.  14,345 ;  but  the  mere  allega- 
fln  that  there  is  no  absolute  proof  of  bankruptcy  will  not 
op  the  sequestration ;  Paterson  y.  Anderson,  16  Nov.  1764, 
',  14,346.  Where  a  party  had  disponed  his  estates  after 
s  death  to  trustees  for  payment  of  his  debts,  and  to  entail 
le  rendue,  and  the  trustees  were  infeft  and  in  posses- 
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sion ;  a  creditor  who  had  adjudged  and  raised  a  proceai 
of  ranking  and  sale,  was  held  entitled  to  apply  for  seqiiss- 
tration,  as  he  had  obtained  decree  of  maills  and  daties,  BwA 
of  Scotland  and  Hamilton  v.  Ogilvy's  TV*.,  13  Feb.  1829, 
▼ii.  S.  412.      There  has  been  some  difference  of  opioioi 
whether  the  dependence  of  a  process  of  ranking  and  sale,  it 
the  instance  of  an  heir  apparent,  is  sufficient  to  warrant  t 
sequestration,  for  in  such  a  case  there  is  neither  neceflsaril; 
a  bankruptcy  of  the  estate  nor  a  competition  of  crediton. 
In  the  case  oi  Johnston,  Petr.,  20  July  1776,  v.  Sup.  590, 
sequestration  seems  to  haye  been  held  competent ;  and  the 
same  decision  was  given,  Campbell^  Petr.,  16  June  1782,  M. 
14,350 ;  but  an  opposite  judgment  was  pronounced  in  the  eue 
of  Blacktvoods,  Supphs.,  24  July  1781,  M.  14,349 ;  and  thk 
case  was  confirmed  by  that  of  Cuthbert  v.  E.  ofDimdmaU, 
Jan.  1783,  (not  reported) ;  but  it  is  now  held,  that  if  there  be 
an  insolvency,  the  estate  may  be  sequesl^rated ;  iL  Bell,  Com. 
263.    It  was  held,  in  the  above  case  of  Johnstcn^  that  the 
ranking  and  sale  must  be  brought  into  Court,  before  the  ap- 
plication can  be  made ;  and  if  the  latter  has  been  proTioaai; 
presented,  it  will  be  superseded  till  the  indueicR  be  ran. 

SECT.  III. — CAN  REAL  CREDITORS  ONLY  APPLY? 

It  was  held  that  a  real  creditor  only  has  the  right  to  ap- 
ply for  sequestration,  Crers.  ofBroomhaU^  SuppUs.,  24  Dec 
1702,  M.  14,341 ;  Ersk.  ii.  12.  55 ;  but  it  is  doubtful  whether 
this  case  would  now  be  followed.  More  Izxvii.  It  has  been 
said,  that  a  different  rule  from  that  given  effect  to  in  the 
above  case  ought  to  prevail  where  a  ranking  and  sale  is  in 
dependence,  as  it  has  become  a  general  adjudication  for 
all  creditors  producing  interests,  and  the  dependence  d^ 
ranking  seems  even  to  have  been  held  in  the  case  of  Brom- 
hall,  to  make  an  exception  from  the  ordinary  rule,  Bell,  Com. 
ii.  264. 
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SECT.  IV. — PROCEDURE. 

Petitions  for  sequestrations  or  for  money  could  not  be 
received  after  the  20  Feb.  for  the  winter  session,  and  the  25 
of  June,  for  the  summer ;  A.  S.  17  July  1764,  and  A.  S.  6 
June  1790 ;  Robinson,  Petr.,  25  Feb.  1825,  iii.  S.  584,  (N. 
E.  401).  By  A.  S.  13  July  1844,  all  petitions  for  seques- 
trating estates  under  sale  or  for  money,  must  be  boxed  for 
the  Court  on  or  before  25  Feb.  for  the  winter  session,  and  5 
July  for  the  summer.  By  A.  S.  21  Dec.  1765,  such  peti- 
tions cannot  be  received  on  any  of  the  five  sederunt  days 
immediately  preceding  the  Christmas  recess.  Formerly  it 
was  held  that  neither  a  judicial  factor  nor  a  curator  bonis 
could  be  named  by  the  Lord  Ordinary  on  the  Bills  during 
vacation,  ii.  Bell,  Com.  264 ;  Bev.  431 ;  see  M* Alpine  v. 
3P Alpine,  10  July  1807,  F.  C.  and  M.  Sequestration,  Apx. 
No.  1 ;  Greenhill  v.  Gordon,  11  Mar.  1823,  ii.  S.  291,  (N.  E. 
256) ;  but  such  an  appointment  was  made  and  sanctioned 
by  the  Court  in  Ellis,  Petr.,  14  Dec.  1836,  xv.  S.  262,  and 
various  subsequent  cases,  Boyes  or  Baillie,  Petr.^  14  Nov. 
1838,  i.  D.  17,  and  note;  Scott,  Petr.,  22  May  1845,  vii.  D. 
638.  The  nomination  is  merely  ad  interim  till  the  meeting 
of  the  Court.  During  session  the  application  must  be  made 
to  the  Inner  house.  Where  the  application  is  connected 
with  a  process  already  in  dependence,  the  boxing  need  only 
be  intimated  to  the  agents  of  the  parties  in  common  form. 
The  first  interlocutor  orders  intimation  on  the  walls  and 
minute-book  for  eight  days,  at  the  expiry  of  which  period  the 
CSourt  grant  the  prayer  of  the  petition,  and  appoint  a  factor, 
or  simply  pronounce  an  act  of  sequestration,  and  remit  to  the 
Ordinary  in  the  depending  process  to  name  a  factor.^  If  there 

*  The  interlocutop  is  generally  in  these  terms : — *'  The  Lords  having 
considered  this  petition,  sequestrate  the  lands  and  estate  which  belonged 
to  the  deceased  A.  B.,  and  appoint  C,  D.  factor  thereon,  with  the  usual 
powers,  the  said  factor  finding  caution  in  term?  of  the  act  of  sederunt." 
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be  a  competition  for  the  office,  the  Conrt  or  Lord  OtSmq 
will  appoint  a  meeting  of  those  interested  to  be  held,  to  mf' 
gest  a  factor  to  his  Liordship.  If  there  be  no  depending  po- 
cess  with  which  the  application  is  connected,  (whid  A 
dom  happens),  the  petition  mnst  be  serred  on  the  debtor  or 
competitor  in  common  form,  and  the  Court,  at  the  fint 
moying,  will  grant  warrant  of  seryice. 

In  some  cases,  the  Coort  give  express  powers  to  tiiefuior 
at  his  appointment,  such  as  to  name  sub-factors,  to  redw 
leases ;  York  Buildings  Co,  v.  Fordyce,  ^c,  7  Jnlj  1778, 
M.  8380,  or  instructions  as  to  the  application  of  renti^  &t; 
but  the  Court  in  general  decline  giving  eztraordinaiy  pom 
at  first,  leaving  the  factor  to  make  a  special  applicationiriMi 
the  necessity  occurs,  MUney  Petr.,  10  June  1837,  xv.  S.  lUM. 
See  infra,  P.  V.  17.  6. 

It  seems  doubtful  how  far  an  undischarged  bankrupt  en 
be  appointed  judicial  &ctor ;  Dixon,  ^e,  ▼.  WaUon,  ^  ^ 
Jan.  1832,  x.  S.  209.  He  would  probablj  be  held  not  A 
gible,  unless  all  parties  interested  concurred  in  his  appoiot- 
ment ;  see  infrch  P.  V.  17.  3. 

SECT.  V. RULES  FOR  FACTOR'S  CONDUCT. 

Before  extracting  the  act,  the  factor  most  find  caution,  w 
the  satisfaction  of  the  clerks  of  Session,  for  his  intromisoons, 
and  that  he  will  observe  the  rules  and  regulations  laid  down 
in  the  acts  of  sederunt.  The  most  important  of  these  regnb- 
tions  are,  1st,  That  the  factor  shaD,  within  six  months  after 
his  factory,  lodge  in  the  hands  of  the  clerk,  for  the  use  of  lO 
concerned,  a  rental  of  the  estate,  and  of  the  arrears.  2d,  Wh« 
any  alteration  takes  place  in  the  rents,  the  alteration  shaD  be 
reported  within  three  months.  3d,  Once  erery  year,  the 
factor  shall  lodge  a  scheme  of  his  accounts.  Charge  and 
Discharge ;  and  if  any  of  the  aboTc  regulations  are  not  ob- 
served, it  shall  be  a  ground  for  removal.     If  the  rental  bf 
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deficient,  the  &ctor  is  declared  to  be  liable  to  be  decerned 
in  doable  of  what  is  omitted ;  and  if  he  shall  fail  to  lodge 
bis  accounts  annually,  he  shall  be  liable  to  be  fined  in  a  sum 
not  less  than  a  half  year's  salary;  A.  S.  22  Not.  1711,  §§ 
6,  7, 8.  Farther,  the  factor  is  liable  for  interest  upon  the  rents 
he  has  recovered,  or  might  with  due  diligence  haye  re- 
covered, from  a  year  after  the  same  are  due,  A.  S.  31  July 
1690 ;  and  all  factors  are  prohibited,  by  themselves  or  by 
interposed  persons,  from  purchasing  debts  affecting  tbe  estate 
under  their  charge ;  and  all  such  purchases  shall  be  held  as 
a  discharge  and  renunciation  of  the  debts,  so  as  to  free  and 
disburden  the  lands,  and  the  rents  are  not  to  be  attributed 
in  payment  of  such  debts ;  and  when  any  factor,  in  settling 
debts,  shall  obtain  an  abatement  or  gratuity  from  the  cre- 
ditor, the  same  shall  accresce  and  belong  to  the  common 
debtor  and  his  creditors ;  A.  S.  25  Dec.  1708.  The  rules  in 
the  act  of  sederunt,  13  Feb.  1730,  (infra,  p.  1001),  should  also 
be  observed  as  fSEu:  as  practicable.  By  the  act  of  sederunt, 
23  Nov.  1710,  writers  and  other  dependents  on  the  session 
are  declared  incapable  of  being  factors  on  bankrupt  estates ; 
but  this  act  of  sederunt  has  not  been  in  observance  for  more 
than  half  a  century.  It  was  once  contended,  that  the  above 
act  of  sederunt  (22  Nov.  1711)  apphed  to  factors  on  bank- 
rupt estates  only,  and  not  to  estates  sequestrated  during  a 
competition ;  but  this  plea  was  repelled ;  Home  v.  Robert- 
son, 6  July  1716,  M.  4068. 

The  Court  have  strictly  adhered  to  the  above  regulations. 
Thus,  in  the  last  mentioned  case,  a  factor  was  removed  for 
not  lodging  his  accounts.  The  payment  of  interest  by  fac- 
tors has  also  been  rigorously  enforced,  whether  the  sums 
received  are  principal  or  interest ;  Maxwells  v.  Sharp,  10 
May  1721,  Robertson,  380 ;  Edgar^  30  Nov.  1736,  Elchies, 
Factor,  No.  2 ;  D.  of  Roxburgh  v.  Sudnton,  2  Mar,  1824,  ii. 
S.  App.  18.      The  rate  of  interest  was  limited  in  one 
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case  to  that  paid  by  the  banks  at  the  time,  but  there  were 
circumstances  to  except  it  from  the  ordinary  rale»  M'Kemk 
V.  Campbell,  ^e.,  19  Dec.  1818,  F.  C. ;  and  where  there  has 
been  any  irregularity  in  the  factor's  management,  the  Court 
haye  refused  to  allow  any  commission.  Where  rents  have 
been  lost,  he  must  shew  he  has  done  exact  diligence,  other- 
wise he  will  be  held  liable  for  them.    See  infra,  p.  1005. 

SECT.  VI. — POWERS  OF  FACTOR. 

As  to  the  powers  of  such  a  factor,  strictly  speaking,  they 
are  those  of  an  administrator  only ;  and  formerly  he  was 
held  not  at  liberty  to  do  any  thing,  however  much  it  might 
tend  to  improve  or  ameliorate  the  subject,  if  not  absolutely 
necessary  for  its  preservation.  But  in  our  later  practice  this 
rule  has  been  relaxed  (infra).  Thus,  the  Court  refused  to 
authorise  a  factor,  where  a  ranking  and  sale  was  in  depend- 
ence, to  finish  a  new  tenement  in  Edinburgh,  and  to  declare 
the  expense  a  preferable  debt  on  the  subjects;  Lawru, 
Suplt.,  9  Jan.  1734,  Elchies,  Banking  and  Sale,  No.  2.  He 
was,  however,  held  entitled  to  pursue  for  sums  contained 
in  a  decree  obtained  by  a  former  factor,  who  had  been 
discharged,  M'Lean,  Petr.,  11  Jan.  1750,  M.  4069.  He 
may  recover  arrears  of  rent  which  have  fallen  due  be- 
fore his  appointment,  and  pursue  all  intromitters  with  the 
rents  after  that  date  ;  but  he  is  not  entitled  to  call  any  one 
to  account  for  uplifting  the  rents  before  the  date  of  bis  ap- 
pointment ;  M'Grigor  v.  Beith,  24  May  1828,  vi.  S.  853,  and 
see  Svjinton  v.  Gauler,  20  June  1809,  F.  C. ;  Stewart  v.  Syme, 
12  Dec.  1815,  F.  C.  His  liabilities  are  similar  to  those  of  the 
owner.  Thus,  a  horse  having  been  killed  by  falling  into  a  coal 
pit  on  the  sequestrated  estate,  which  had  not  been  sufficiently 
fenced,  the  judicial  factor  was  held  liable  in  damages,  al- 
though the  coal  pit  was  let  to  a  tenant ;  Mack  v.  Allan  od 
Simpson,  17  Feb.  1832,  x.  S.  349. 
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The  Court  were  formerly  much  more  unwilling  than  they 
3  now  to  interfere  with  the  management  of  factors,  or  to 
thorize  them  to  do  any  particular  act,  as  such  authority  might 
nd  to  free  them  from  the  responsibility  under  which  they 
ght  to  act ;  Proctor  t.  Gordm,  31  Jan.  1824,  ii.  S.  659,  (N. 
553).    Thus,  they  refused  to  interpose  their  authority,  or 
give  any  answer  to  a  petition  from  a  factor  named  by 
emselyes,  craving  their  warrant  to  expend  money  in  re- 
tiring the  mansion-house,  or  to  declare  him  free  of  cul- 
kble  neglect  for  allowing  it  to  go  to  ruin ;  lAn,  Suppli. 
)  June  1708,  v.  Sup.  50;  see  Rattray,  Petr.  10  Aug.  1776, 
Sup.  442.    They  in  like  manner  refused  to  authorize  a 
ctor  on  an  entailed  estate  to  grant  leases  for  nineteen  years, 
» take  renunciations  of  leases,  or  to  make  allowances  to 
Hants  for  repairs;  Proctor,  supra,  and  31  Jan.  1824,  F. 
. ;  (see  next  section).    They  also  refused  their  authority 
\  reduce  rents ;  Anderson,  Petr.,  28  Feb.  1822,  i.  S.  404,  (N. 
.  340) ;  and  even  where  all  parties  concerned  had  con- 
mted  to  reduce  the  rents  of  an  estate,  during  the  currency 
r  the  leases,  the  Court  would  only  authorize  the  factor  to 
ike  credit  for  the  deductions  for  one  year ;  Peddie,  Petr., 
3  Dec.  1822,  ii.  S.  88,  (N.  £.  79).    In  another  case,  though 
meeting  of  creditors  had  agreed  to  a  deduction,  the  Court 
rfosed  their  authority  at  first,  '^  reserving  to  the  factor  to 
ct  in  the  premises  according  to  sound  discretion,  and  the 
est  advice  he  may  be  able  to  obtain ;"  but  on  a  reclaiming 
etition,  and  after  causing  intimation  to  be  made  to  all  the 
reditors,  the  prayer  was  granted,  but  in  so  far  only  as  to 
athorize  the  deduction  for  a  single  year;  Robertson,  24 
an.  1823,  iL  S.  150,  (N.  E.  137),  and  579,  (N.  E.  498).    In 
be  above  cases,  tenants  were  in  possession  on  current 
sases,  and  the  object  of  the  reduction  of  the  rents  was  to 
nable  them  to  retain  possession.    Where  the  farms,  how- 
ver,  had  been  let  from  year  to  year,  or  the  leases  had 
zpired,  and  the  former  rent  could  not  be  obtained,  the 
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proper  course  was  held  to  be  to  expose  them  to  pabUc 
roup  at  the  former  rent;  and  if  no  offer  were  made, 
the  Court  would  then  authorize  a  redaction.  Latterij, 
special  authority  for  different  acts  of  administration  has 
been  much  more  readily  granted,^  Ftdlarton  y.  Dickson, 
19  June  1834,  ziL  S.  750,  to  sell  the  heritable  propertj 
of  a  company  which  the  factor  had  been  appointed  to 
wind  up;  Milne,  Petr.,  10  June  1837,  xv.  S.  1104,  to 
enter  vassals  and  grant  the  necessary  charters,  &e.  Where 
a  judicial  factor,  appointed  on  fiBdlure  of  trustees,  crated 
authority  to  sell  in  terms  of  the  trust-deed,  he  was  autho- 
rized to  do  so,  but  only  by  public  auction,  Aithen,  Petr.,  30 
June  1846,  and  see  Ferguasim,  Ifc,  Petrs.,  14  Jan.  1836,  xif. 
S.  213.  When  particular  powers  are  craved,  a  special  peti- 
tion, setting  forth  the  circumstances,  and  in  regular  form,  is 
necessary,  although  the  original  petition  in  which  the  curator 
has  been  appointed  may  have  prayed  the  Court  to  resume 
consideration,  and  grant  the  additional  powers. 

SECT.  VII. — POWER  TO  LET  LEASES. 

It  is  usual  to  let  lands  under  the  charge  of  a  factor  onlj 
from  year  to  year,  as  tacks  granted  by  a  temporary  adminis- 
trator in  all  cases  expire  with  his  office ;  Lord  Beay  r. 
Anderem,  Sfc,  6  Feb.  1800,  M.  16,386;  although  the  Court 
have,  in  some  cases,  authorized  leases  not  exceeding  three 
years;  Shaw,  Petr.,  19  June  1750,  M.  4070;  Morrises 
Petr.,  19  Jan.  1832,  x.  8.  204.    In  one  case,  the  Couri 
sanctioned  a  lease  of  seven  years  of  a  rearing  farm  in  MoDi 
at  a  considerably  reduced  rent,  the  tenant  having  taken  ad« 
vantage  of  a  break  in  the  lease,  and  three  adjoining  pro- 
prietors having  certified  the  rent  was  fair  and  adequate ; 
MLean,  Petr.,  25  June  1828,  vi.  S.  1018 ;  Morriswiy  supra, 
and  in  Brown,  Petr.,  7  Dec.  1832,  xi.  S.  190,  leases  for  the 
same  period  of  years  were  allowed.    In  the  above  cases, 

1  See  infra,  P.  V.  17.  5. 
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authority  was  given  in  the  form  of  a  sammary  applicatioui 
and  this  is  the  mode  now  generally  followed  in  such  cases, 
although  formerly,  when  long  leases  were  necessary,  a  re- 
gular action  and  formal  cognition  or  proof  were  required, 
Colt  V.  Coh,  4-c.,  6  Mar.  1800,  M.  16,387 ;  in/ra,  P.  V.  17.  6. 

SECT.  VIII. — POWER  IN  REMOVING  TENANTS. 

Though  neither  of  the  competitors  for  an  estate  be  infeft, 
the  judicial  factor  named  by  the  Court  has  all  the  powers  of 
a  proprietor  infeft,  and  so  may  pursue  removings ;  Thomson 
V.  ElderaoHy  9  July  1757,  M.  4070,  {supra,  p.  656).  He  has 
even  been  allowed  to  bring  reductions  of  leases  granted  by 
the  proprietor  during  the  dependence  of  a  ranking  and  sale ; 
Carlyle  v.  Laurther,  27  Feb.  1766,  M.  8380,  v.  Sup.  571 ;  York 
Buildings  Co.  v.  Fordyce,  ^c,  7  July  1778,  M.  8380.  The 
case  of  Edgar  v.  Whitheads,  22  July  1714,  M.  4053,  in  which 
he  was  prohibited  from  removing  a  tenant,  seems  to  have 
been  a  special  case ;  but  he  cannot  raise  an  action  of  re- 
moving and  reduction  of  a  lease  as  granted  contrary  to 
the  terms  of  an  entail ;  Whitson  v.  Ramsay  and  Co.,  21 
Feb.  1807,  ii.  Bell,  Com.  265.  In  one  case  it  was  held  that 
it  is  not  within  the  power  of  a  factor  on  a  sequestrated 
estate  to  enter  into  a  submission,  and  that  the  Court  will 
hardly  give  him  such  a  power ;  M*Dowal  v.  MDowal,  8  July 
1778,  M.  4058 ;  see  infra,  p.  1006.  Where  a  ranking  and  sale 
is  in  dependence,  it  is  peculiarly  the  factor's  duty  to  shew  the 
lands,  and  he  cannot  become  the  purchaser,  ii.  Bell,  Com.  266. 
He  is  of  course  entitled  to  pay  the  necessary  expenses  of  ma- 
nagement ;  but  he  cannot  make  payment  to  creditors  with- 
out a  special  warrant  from  the  Court,  the  expense  of  which 
must  be  paid  by  the  creditor  making  the  application.    Ibid. 

SECT.  IX. — EFFECT  OF  SEQUESTRATION. 

The  effect  of  sequestration  is  to  stop  all  diligence  at  the 
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instance  of  creditors  to  attach  the  rents,  &c. ;  Stuart  and 
Douglas  v.  Fwhes,  19  Feb.  1828,  vi  S.  568;  ii.  Bell,  Com.  264; 
and  the  factor  was  held  the  proper  party  to  collect  the  rents, 
even  though  an  heritable  bondholder  had  served  notice  on 
the  tenants  to  pay  to  himself  alone.  Key  v.  CUugh,  12  Dec. 
1840,  iii.  D.  252.  It  does  not,  however,  prevent  the  superior 
from  proceeding,  in  ordinary  course  of  law,  for  recovery  of  his 
feu-duties,  for  they  are  held  to  be  a  separate  estate,  and  the 
superior  has  a  right  preferable  to  the  claim  of  the  common 
agent  in  a  ranking  and  sale,  for  payment  of  his  feu-duties, 
over  the  funds  in  the  hands  of  the  factor ;  D,  of  RojAurghj. 
Oliphant,  28  June  1738,  M.  14,346. 

The  procedure  for  obtaining  the  exoneration  of  a  factor, 
on  a  sequestrated  estate,  as  well  as  various  other  points  ai 
to  his  powers  and  duties,  will  be  explained  in  the  next  chap- 
ter, which  treats  of  other  classes  of  judicial  factors. 


CHAPTER  XVII. 


OF  CURATORS  BONIS,  FACTORS  LOCO  TUTORIS,L0C0 
ABSENTIS,  <tc. 

SECT.  1. — POWER  OF  COURTS  TO  NAME CASES  IN  WHICH 

APPOINTED. 

The  Privy  Council,  besides  its  ordinary  functions  in  matten 
of  state,  exercised  a  jurisdiction  in  many  cases  where  no  re- 
medy was  provided  by  law,  or  where  the  regular  proceedings 
were  too  slow  and  tedious,  to  prevent  injury  being  sustained. 
«*  They  (its  judges)  inquired  into  and  punished  violent  en^ 
croachments  upon  possession,  all  acts  importing  oppreedoOt 
concussion,  or  contempt  of  the  laws,  or  of  public  authoritj; 
they  decreed  alimony  to  pupils,  and  to  wives  barbarously 
used  by  their  husbands ;  and  judged  in  many  other  questiooft 
of  that  sort,  where  summary  proceeding  was  necessarj,** 
Ersk.  i.  3.  9.    Their  interference  to  protect  pupils  and  other 
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parties  laboaring  under  incapacity,  by  the  appointment  of 
jadicial  factors,  appears  to  bare  been  OTorstated  by  some  of 
our  writers,  Fraser,  ii.  268 ;  and  we  know  that  even  prior  to 
the  Union,  applications  of  this  nature  were  in  use  to  be 
made  to  the  Court  of  Session,  and  were  sometimes  granted, 
and  sometimes  refused ;  Maxwell  v.  Sharp,  (in  1688),  10 
May  1721,  Robertson,  380 ;  Carmichael,  Petr.,  12  July  1700, 
M.  7454.  Supra,  P.  I.  2. 18.  The  Court,  by  act  of  sederunt, 
13  Feb.  1730,  considering  that  they  have  "  often  been  applied 
to  for  appointing  factors  on  the  estates  of  pupils,  not  having 
tutors,  and  of  persons  absent,  that  have  not  sufficiently  em- 
powered persons  to  act  for  them,  or  who  are  under  some  in* 
capacity,  for  the  time,  to  manage  their  own  estates,  to  the 
end  that  the  estates  of  such  pupils  or  persons  may  not  suffer 
in  the  meantime,  but  be  preserved  for  their  behoof,  and  of 
all  having  interest  therein,"  laid  down  certain  rules  for  the 
guidance  of  the  factors  to  be  appointed  by  them,  which  will 
afterwards  be  noticed. 

The  cases  in  which  the  Court  is  most  commonly  applied 
to,  are,  where  a  father  dies  without  a  settlement,  leaving  his 
children  in  pupillarity, — where  one  in  a  foreign  country  has 
succeeded  to  property,  without  having  authorized  any  per- 
son to  take  charge  of  it,  where  parties  have  become  inca- 
pacitated by  disease  from  managing  their  affairs,  or  where 
guardians  have  declined,  failed,  or  become  unfit  to  act. 
The  exercise  of  this  juris^ctiou  is  not  confined  to  cases  in 
which  the  ordinary  forms  of  law  do  not  admit  of  a  guardian 
being  named,  for  the  Court  occasionally  names  even  persons 
who  are  entitled  to  be  served  tutors  at  law, — factors  loco 
tutoris  to  pupils;  but  as  tutors  are  bound  to  give  their 
services  gratuitously,  no  one  who  is  entitled  to  be  served 
tutor  -will  be  appointed  factor  loco  tutoris,  unless  upon  con- 
dition that  he  will  act  without  remuneration ;  Jackson,  Petr.j 
7  and  11  Dec.  1821;  i.  S.  194  and  220,  (N.  E.  183  and  191) ; 
Robertson,  Petr.,  14  Jan.  1830,  viii.  S.  307  and  435,  notes, 

3s 
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Jacksmy.  Wight,  ^c,  xnl  S.  96U  In  the  general  case, how- 
eyer,  the  Court  will  not  appoint  a  curator  bonis  to  children  be- 
yond pupillarity,  as  they  may  name  curators  to  themselves, 
Bannatyne,  Sfc.  Petrs.,  19  May  1827,  v.  S.  684,  (N.  E.  638); 
although  they  will  do  so  in  particular  circumstances,  Watson, 
^c,  Petrs.,  6  Fob.  1827,  v.  S.  306,  (N.  E.  284) ;  where  some  of 
the  family  are  minors,  and  some  pupils,  the  Court  will  name 
the  party  chosen  as  curator  by  the  minors,  factor  loco  ttUarii 
to  the  pupils.  Peacock,  ^c,  Petrs.,  10  June  1837,  ix.  S.  Jar. 
528, — or  will  occasionally  appoint  the  same  party  curator 
bonis  to  the  minors,  and  factor  loco  txUoris  to  the  pupils,  Jofc»- 
ston,  4^.  Petrs.,  15  June  1839,  i.  D.  1030 ;  Ross,  Peir.,  17 
July  1846,  viii.  D.  1219 ;  M'Lellan,  d&c,  Petrs.y  25  Nov.  1847, 
X.  D.  148.*  Where  an  application  was  made  to  Exchequer 
for  a  gift  of  the  property  of  a  person  deceased,  which  had 
jEftllen  to  the  crown,  it  was  doubted  if  the  Court  of  SeaBon 
could  appoint  a  curator  bonis  to  take  the  management  of  the 
property,  while  the  application  was  pending.  In  such  a  case, 
the  Exchequer  appeared  the  proper  court  to  regulate  the 
management,  Scotts,  28  Jan.  1823,  ii.  S.  160,  (N.  E.  145). 
In  the  case  of  a  bastard  dying  intestate  and  without  issue, 
it  seems  incompetent  to  apply  to  the  Court  of  Session  for  a 

*  See  the  observations  of  the  Lord  Justice-Clerk  on  the  remarks  of  the 
late  Lord  President  as  here  reported, — Armit^  Petr,,  25  May  1844,  S.  Jar. 
xvi.  471.  In  the  same  case,  (i4rmt7),  the  Second  Division  were  »Ter« 
to  appointing  a  party  entitled  to  serve  tutor-at-law,  curator  bonis  to  to 
insane  party,  and  the  petition  was  not  pressed.  In  Mortimer,  PHr^  ^^ 
Jane  1845,  S.  Jnr.  xvii.  457,  the  same  Division  refused  to  nomiittte  u 
factor  loco  tutoris  to  pupils,  a  party  who  was  entitled  to  be  mmcd  thcv 
tutor. 

^  Where  a  minor  pubes  stated  in  a  petition  that  she  could  not  adopt  die 
usual  procedure  for  choosing  curators,  from  having  no  next  of  kin  to  be 
cited  in  terms  of  the  statute,  a  curator  was  appointed  by  the  Court  wi4 
the  usual  powers,  and  to  give  up  inventories, — and  a  remit  was  madetotbi 
Lord  Ordinary  to  interpone  his  authority,  &c. ;  Towtan,  Petr.^  8  De& 
1847,  X.  D.  225.     Supra,  p.  567,  and  see  case  of  M'LeUam  in  text. 


V.  17.  I.]        FACTORS  LOCO  TUTORI8,  LOCO  ABSENTIS,  &C.         905 

curator  bonis^  the  Exchoqacr  being  tho  proper  court ;  bat 
see  Warton  or  Cullen,  3  Feb.  1831,  ix.  S.  382.  Where  a 
pupil  was  both  heir  and  creditor  to  his  father,  and  it  was 
deemed  more  expedient  that  he  should  betake  himself  to  the 
character  of  creditor  than  represent,  a  factor  loco  tutoris 
was  appointed,  with  power  to  do  diligence  for  recovery  of 
the  debts,  and  in  order  thereto  to  make  them  over  to  a 
trustee ;  Pollock,  13  Jan.  1747,  M.  1G,351. 

Besides  the  cases  mentioned  in  tho  act  of  sederunt,  tho 
Court  will  appoint  a  curator  to  manage  the  affairs  of  a  per- 
son incapable  of  managing  them  himself,  though  not  in  sucli 
a  condition  as  to  bo  cognosced,  Beveridge^  Petr.,  2  Aug. 
1776,  V.  Sup.  442 ;  or,  where  one  has  been  cognosced,  but 
has  no  agnate,  who  in  such  a  case  is  the  legal  guardian,  Ful- 
lartofiy  15  Nov.  177G,  v.  Sup.  443.  The  Court  have  also 
interfered  where,  from  severe  indisposition,  extreme  old  age, 
insanity,  or  from  other  cause,  a  party  has  been  rendered 
incapable  of  attending  to  his  own  concerns ;  see  Ersk.  i.  7. 
48,  and  Note;  Philip,  Petr.,  22  Nov.  1827,  vi.  S.  103.' 
Hawden  and  Todrick  v.  Sibbald,  ^'C,  9  Mar.  1833,  xi.  S. 
561;  Mark,  Petr.,  14  June  1845,  S.  Jur.  xvii.  45G. 
Where  trustees  named  by  a  person  deceased  have  died,  or 
become  bankrupt,  or  declined  to  accept,  or  where  tutors 
and  curators  have  been  removed  as  suspect,  the  Court 
win  appoint  a  curator  bonis,  or  factor  loco  tutoris ;  JVother- 
spoons^  Petrs.,  15  Dec.  1775,  v.  Sup.  443;  Hailes,  665; 
M.  7450  and  16,372 ;  Macdowall,  Sec.  v.  Macdotvall,  ^^c, 
20  Nov.  1789,  M.  7453;  Sheriffs  or  Burnett  v.  Boydj  26 
Jan.  1829,  vii.  S.  314;  Smith,  ^c,  15  May  1832,  x.  S. 
531;  Grant,  ^c,  Petrs.,  13  Feb.  1790,  M.  7454.  In 
Vixm,  ^c.  V.  Dixons,  22  Dec.  1831,  x.  S.  178 ;  aff.  14  Aug. 
1832,  vi.  W.  and  S.  229,  the  Court,  in  special  circumstances, 
appointed  a  factor  to  wind  up  a  company  concern,  though  the 
principal  and  last  surviving  partner  (then  dead)  had  appointed 
bmstees,  who  accepted  and  acted.    In  a  case  where  a  father 

1  Correct  rubric  of  report  by  errata  at  beginning  of  the  volume. 
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had  appointed  trustees  and  curators  to  his  son,  who  was  hak, 
and  had  succeeded  to  a  considerable  estate  from  his  elder 
brother,  disputes  having  arisen  between  the  two  surriTing 
trustees,  the  Court,  on  the  application  of  one  of  them,  ap- 
pointed a  third  party  curator  bonis,  the  ward  having  attained 
majority,  Crawford  v.  Ballantyne,  11  Mar.  1828,  vi.  S.  749. 
A  person  having  granted   an  irrevocable   trust-deed  for 
payment  of  his  debts,  paying  himself  the  liferent,  and  set- 
tling the  residue  on  certain  legatees,  and  the  trustee  hafing 
become  bankrupt,  the  Court,  on  the  application  of  the  truster, 
declined  to  name  a  curator  to  execute  the  purposes  of  the 
trust,  but  granted  the  prayer  on  one  of  the    residuary 
legatees    concurring  in  the  application,  ChrUtit,  P€(r.  3 
Feb.  1827,  v.  a  293,  (N.  E.  272).    In  such  cases,  it  wai 
formerly  the  practice  for  the  Court  to  name  a  new  tmatee^ 
and  they  would  still  do  so,  were  it  absolutely  neoessaiy; 
but  in  general  they  only  name  a  factor  or  curator ;  i.  BeII» 
Com.  31 ;  Moir,  Sfc,  6  July  1826,  iv.  S.  801,  (N.  E.  808); 
Maryoribanks,  Sfc,  27  Feb.  1822,  i.  S.  355,  (N.  E.  338); 
Alexander,  ^c,  Petrs.y  27  Feb.  1824,  ii.  S.  745,  (N.  E.  621); 
Sheriffs  or  Burnett  v.  Boyd  and  Barr,  24  Jan.  1829,  viL  S. 
314.    Where  all  parties  interested  consented,  the  Court  ap- 
pointed trustees,  with  all  the  powers  of  the  original  tnut6ei» 
on  finding  caution  like  judicial  factors,  M' Asian,  ^c,  Pdtn*, 
17  July  1841,  iii.  D.  1263.     But  in  Genimill  or  Bain,  ^, 
30  June  1846,  viii.  D.  942,  the  Lord  President  remarked,— 
*'  We  are  not  fond  of  appointing  trustees.   We  have  no  good 
security  that  the  work  will  be  well  done,"  and  a  judical 
factor,  with  the  usual  powers,  was  nominated.  See  also  lidr 
says  V.  Lindsay,  S^c,  19  June  1847,ix.  D.  1297.  Special  autho- 
rity for  particular  acts  of  administration  will  be  granted  or 
refused  in  such  cases,  according  to  the  circumstancesi  ti 
in  the  case  of  other  judicial  factors,  Busby,  Petr.,  1  Feb* 
1823,  ii.  S.  176,  (N.  £.  157) ;  Robertson  or  Harper  and  Bui- 
band,  7  Feb.  1833,  xi.  S.  365,  infra,  p.  1002.    Where  a 
father,  is  entitled  to  the  liferent  of  certain  sabjects,  and 
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is  chQdren  are  fiars,  the  Court  will  appoint  a  curator 
oms  or  factor  to  the  children,  if  the  father  be  in  a  state  of 
ankmptcy,  Johnston^  S^c.  v.  Wilson,  11  July  1822,  L  S. 
58,  (N.  E.  570);  but  when  a  sequestration  against  the 
liher  is  in  dependence,  the  Court  will  not  appoint  a  factor, 
at  will  name  a  tutor  ad  litem  in  the  process  of  soques- 
ration,  to  attend  to  their  interest,  Saunders^  10  July  1821, 
S.  115,  (N.  E.  113).  A  judicial  factor  may  even  be  ap- 
ointed  in  some  cases  agains£  the  wish  of  a  creditor  infeft, 
id,  where  there  is  no  competition, — as  when  a  trustee  dies 
I  advance  for  the  trust  estate,  a  factor  will  be  appointed  on 
le  application  of  his  representative,  for  the  trustee  had  a 
gfht  to  retain  the  estate  till  relieved  of  his  advances, 
ierifs  or  Burnett,  supra.  Where  trustees  become  bank- 
ipVthe  Court  will  appoint  a  curator,  even  though  they 
ay  have  the  power  to  assume  additional  trustees,  which 
ley  are  about  to  exercise,  Robertson  v.  Lamb,  11  Mar. 
)29,  vii.  S.  573.  But,  except  in  cases  of  necessity,  the 
DQrt  will  not  interfere,  M'Lellan  and  Husband  v.  ChaU 
erf  Trs.,  25  Feb.  1832,  x.  S.  375.; 

0BCT.  U. — FORM  OF  APPLICATION — INTIMATION — CAUTION. 

The  application  may  be  made  by  any  kinsman,  or  person 
iterested  in  the  affairs  or  property,  and  is  generally  in  the 
inn  of  a  simple  petition ;  but  when  it  is  wished  to  super- 
\de  trustees  on  account  of  bankruptcy,  it  should  be  in  the 
«n  of  a  petition  and  complaint.  The  prayer  of  such  a 
3tition  and  complamt  may  be,  to  declare  the  trustee's 
{ht  at  an  end,  on  account  of  bankruptcy,  to  interdict  him 
om  intromitting  with  the  trust  funds,  and  to  appoint  a 
irty  named,  curator,*  Towart,  ^c,  Petrs.y  14  May  1823,  ii. 
306,  (N.  E.  268);  Smith,  ^c,  Petrs.^  15  May  1832,  x.  S.  531. 
Tien  the  petition  is  presented,  if  it  proceed  on  the  ground  of 

^  As  the  name  of  the  party  suggested  is  one  of  the  things  which  require 
be  intimated,  ail  petitions  should  pray  for  the  appointment  of  a  parti- 
lar  individual,  Buchanan,  Petr.,  27  Feb.  1833,  S.  Jur.  v.  2?4. 
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the  party's  imbecility  and  unfitness  for  the  management  of  fak 
affairs,  it  must  be  accompanied  by  certificates  firom  medi- 
cal men,  on  soul  and  conscience,  stating  their  opinion  that  the 
party  labours  under  such  a  degree  of  imbecility,  as  to  render 
him  incapable  of  taking  charge  of  his  affidrs,  Campbell,  4%^ 
Fetra.,  14  Jan.  1830,  viii.  S.  307.  The  medical  certificates 
ought  not  to  be  vague,  but  distinct  and  specific  in  regard  to 
the  infirmities  under  which  the  party  is  alleged  to  labour, 
Laidlaw,  Petr.,  31  Jan.  1846,  Viii.  D.  426.  It  was  formerly 
not  usual  to  serve  the  petition  upon  the  party  alleged  to  be 
insane  or  imbecile,  but  this  must  now  be  done,  GorcUm^  ^  v. 
Gunn^  quoted  infra,  p.  1007,  and  note. 

It  is  always  proper  to  have  the  concurrence  to  the  ap- 
plication of  tho  relations  of  the  party  on  the  &tb«r 
and  mother's  side ;  and  if  he  have  no  relations  on  either 
side, ,  it  ought  to  be  stated.  W  here  there  is  no  cob- 
currence,  intimation,  under  form  of  instrument,  will  be 
ordered  to  be  made  to  the  relations.  Thus,  where  a  peti- 
tion had  been  presented  by  a  mother  and  her  father,  to  hate 
a  factor  loco  tutoris  appointed  to  her  infant  children,  the 
Court  ordered  intimation  to  be  given  to  the  two  ncarefit 
agnates  ;  Cowans,  Petrs.,  19  Jan.  1788,  M.  7452 ;  see  WW- 
roiv,  infra,  p.  1008.  In  tho  later  case  of  Logans,  Petrs., 
2  Feb.  1828,  vi.  S.  477,  the  application  having  been  made 
by  a  mother,  with  consent  of  her  second  husband,  for  a  fac- 
tor to  her  son  by  a  former  mamage,  intimation  was  ordered 
to  be  given  to  the  two  nearest  of  kin  on  the  father  and 
mother's  side. 

In  all  cases,  the  petition  is  ordered  to  be  intimated'  on  the 
walls  and  in  the  minute-book ;  a  certificate  of  intimation  » 
lodged  by  the  agent  in  process ;  and,  on  the  elapee  of 
eight   days,   the   prayer   of  the   petition  will   be  granted. 

*  See  as  to  intimation  generally,  supra,  p.  d7S,et  seg,,  and  as  to  \s^ 
matioD  to  the  fatuous  party,  infra,  p.  1007,  note. 

The   following  interlocutors    in    the  ai'poiDtmcot   of  a  fSwtor  fc»c* 
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If  there  is  any  particular  urgency,  however,  the  factor 
will  be  appointed  to  act  ad  interim,  during  the  currency 
of  the  intimation;  ISrk,  ^c,  10  Mar.  1827,  v.  S.  564, 
(S.  E.  630);  A.  B.  Petr.,  20  Nov.  1829,  viiL  S.  89;  and 
if  near  the  end  of  a  session,  he  will  be  appointed  till  the 
next  session,  on  finding  caution,  and  intimation  will  be 
ordered  in  the  meantime;  Davidson,  Spc,  Petrs.,  8  July 
1830,  viii.  S.  1027;  Lyall,  Petr.,  19  July  1843,  v.  D. 
1428.  In  some  cases,  however,  a  remit  has  been  made 
to  a  select  number  of  the  judges,  or  to  a  Lord  Ordinary, 
to  make  an  investigation  into  the  state  of  the  party, 
and  to  report, — of  which  procedure  several  instances  are 
mentioned,  Bev.  434;  see  also  Beveridge  or  Blackstock, 
Petr.,  2d  Aug.  1776,  v.  Sup.  442.  Where  there  are  different 
competitors  for  the  office,  and  an  undue  keenness  shewn,  the 
Court  will  remit  to  the  sheriff  to  recommend  a  proper  person 
to  be  nominated,  Urquhart  v.  Scott,  ^c,  10  Mar.  1824,  ii. 
8.  789,  (N.  E.  652);  or  will  name  a  person  suggested  by  the 
derk  of  the  process,  Stewart  v.  Campbell,  SfC.,  12  Feb. 
1830,  viii.  S.  512.  So,  where  an  application  for  a  curator 
bonis  to  a  person  alleged  to  be  imbecile  from  old  age  was 
opposed,  the  Court  remitted  to  the  sheriff  to  inquire  and 
report,  and  suggest  a  fit  person  for  the  office ;  Dewar  v. 
Dewar,  21  June  1834,  xii.  S.  315  ;  and  see  similar  cases 
where  remits  were  made  to  the  sheriff;  Menteath^  or  Grier- 
mm,  Sfc.  V.  Menteath,  30  June  1840,  ii.  D.  1234 ;  Gordon  v. 
Gunn,  30  June  1832,  x.  S.  742,  infra,  p.  1007 ;  Tliomson, 
»c.,  Petrs.,  8  July  1846,  viii.  D.  1073.     Although  there  has 

Moris,  will  shew  the  form  of  procedure.  **  Tiie  Lords  having  heard 
this  petition,  appoint  the  same  to  be  intimated,  by  affixing  copies  thereof, 
and  of  this  deliverance,  upon  the  walls  of  the  Inner  and  Outer  House, 
for  eight  days,  in  common  form,  and  also  in  the  minute-book.** 

**"  The  Lords  having  resumed  consideration  of  this  petition,  as  now  in- 
timated in  terms  of  their  former  deliverance,  nominate  and  appoint  the 
within  designed  A.  B.  to  be  factor  loco  tutoris  on  the  estate  and  effects 
of  the  deceased  C.  D.,  with  the  usual  powers,  the  said  A.  B.,  before 
extract,  finding  caution  in  terms  of  the  act  of  sederunt,  and  decern." 
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beon  a  competition  for  the  of&ce,  and  neither  of  the  partieB 
is  nominated,  the  expenses  of  both  may  be  allowed  ooi  of 
the  estate,  where  no  improper  spirit  has  been  shewn,  Stew^ 
art  y.  Campbell,  4tc.,  12  Feb.  1830,  viii.  S.  512 ;  and  see 
Morton,  Ac.  v.  Morton,  d:c.,  4  Mar.  1837,  S.  Jur.  ix.  346,  or 
such  expenses  may  be  refused,  according  to  the  circoin- 
stances,  Cleugh  v.  Taylor  and  Kirkwood,  16  Feb.  1837,  S. 
Jur.  ix.  291. 

Caution,  to  the  satisfaction  of  the  clerks,  must  be  found  ia 
all  cases  before  extract.  The  bond  is  in  a  uniform  style ; 
and  it  is  settled  that  the  cautioner  is  bound  for  the  whole 
intromissions  of  the  curator,  whether  within  or  beyond  his 
powers,  and  whether  the  act,  from  which  the  claim  arises, 
is  one  of  ordinary  administration,  or  one  for  which  the  spe- 
cial authority  of  the  Court  has  been  obtained  It  is  the  caa- 
tioner's  business  to  look  after  the  proceedings  of  his  principal, 
and  if  he  conceive  that  the  latter  is  acting  wrong,  he  oiighft 
to  apply  to  the  Court  to  restrain  him ;  Eaton  and  Cowan  ?. 
Murdoch,  9  June  1826,  iv.  S.  688,  (N.  E.  695) ;  affirmed, 
4  July  1828,  3  W.  and  S.  246.     See  farther,  infra,  p.  1011. 

SECT.  III. — PERSONS  NOT  ELIGIBLE. 

The  Court  will  not  appoint  more  than  one  person  curaUnr 
bonis  or  factor  loco  tutoris  ;  Brown,  1  Feb.  1815,  F.  C. ;  Small, 
21  Dec.  1822,  ii.  S.  106,  (N.  E.  100) ;  Pettigrew,  21  Feb.  1839, 
i.  D.  543,  except  in  very  special  circumstances ;  Howden  and 
TodHck  V.  Sibbald,  d:c.,  9  Mar.  1833,  xi.  S.  561 ;  Atri,  4c,  21 
May  1836,  xiv.  S.  814.  An  unmarried  woman  has  been  fife- 
quently  appointed  a  factrix;  but  a  married  woman,  being 
herself  under  curatory,  was  not  named  curatrix,  even  to  her 
insane  husband,  M'Neil,  1  Feb.  1812,  (not  reported) ;  but 
see  Anderams,  Petra.,  21  Jan.  1829,  F.  iv.  445.  Latterly  the 
judges  of  the  First  Division  have  "  laid  it  down  as  an  uniform 
rule"  not  to  appoint  ladies  to  the  office,  Hepburn,  ffc,  Petri,^ 
17  Feb.  1843,  v.  D.  655 ;  Thorbum,  ^c,  Petra.,  2  July  1846, 
viii.  D.  1000,  &c.  &c. ;  but,  in  the  Second  Division  the  role  is 
not  followed  so  strictly,  Camming,  Fetr,,  4  Feb.  1848,  S.  Jur. 
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0.^  The  Court  also  decline,  exproprio  motu,  to  appoint  a 
fman  of  the  established  church,  a  factor  or  curator,  but 
do  not  object  to  a  dissenting  clergyman ;  ThomaonSy 
.  13  Nov.  1829,  viii.  S.  12 ;  Stodart,  3  Feb.  1830,  Deas 
\xlA.  iv.  243 ;  Whitsan  and  Cranej  31  Jan.  1832,  x.  S. 
Bissets,  Petrs.,  Nov.  15,  1836,  xv.  S.  4;  Hally  18  Feb. 
Tiii.  S.  553.  They  also  declined  to  appoint  a  husband 
'  to  the  children  of  his  wife  by  a  former  husband, 
anan  or  Forbes,  4  Feb.  1832,  x.  S.  289.  An  undis- 
;ed  bankrupt  cannot  bo  named,  at  least  if  any  party  in- 
;ed  objects ;  Dixon,  ^c.  y.  Watson,  i^c,  20  Jan.  1832,  x. 
9. 

SECT.   IV. — POWERS  AND  DUTIES  GENERALLY. 

e  powers  of  curators  and  factors  appointed  by  the  Court, 
)  cases  which  have  been  mentioned,  are  chiefly  regulated 
e  A.  S.  13  Feb.  1730,  and  are  very  similar  to  those 
iaed  by  factors  on  sequestrated  estates.  {Supra^  P.  Y. 
.  ei  seq,)  The  regulations  relative  to  the  factor's  liability 
terest,  to  his  lodging  a  rental,  giving  in  his  accounts,  &c. 
enerally  the  same,  §§  1,  2,  3,  4.  It  is  farther  incumbent 
m,  when  bonds,  bills,  not^s,  or  obligations  of  any  sort,  for 
ly  or  effects,  are  under  his  charge,  or  corns,  cattle,  outsight 
dght  plenishing,  to  make  a  full  and  particular  inventory 
of,  and  lodge  it  in  the  clerk's  hand,  and  also  to  report 
Iterations  which  lake  place  therein,  by  sales  or  other- 
with  the  prices  obtained,  §§  5,  6.  When  it  is  necessary 
the  money  or  effects  be  confirmed,  the  factor  may  con- 
as  executor  dative  and  as  factor  appointed  by  the 
%  of  Council  and  Session,  for  behoof  of  all  interested  in 


[n  naming  a  factor  loco  tutoris,  the  Lords,  4  Aug.  ]  768,  inclined  to 
t  a  virile  officium,  and  declined  to  name  a  woman ;  *  *  *  but  of 
ley  have  relaxed  from  this,  and  have  named  women,  a  mother  or 
;  4  July  1778,  they  named  a  wife.  *  *  If  a  woman  is  named,  a 
should  be  added,  declaring  the  factory  at  an  end,  if  she  marry,'*-. 
MS.  *»  Nobile  Officiuro." 
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the  estate  under  curatory,  unless  some  other  party  entitled 
offer  to  confirm.  Within  three  months  after  confirmation, 
he  must  lodge  in  the  clerk's  hands  a  full  copy  of  the  testa- 
ment, and  of  all  eiks  he  may  make  thereto,  §  7.  On  failure 
in  any  part  of  the  above  duties,  the  factor  is  liable  to  be  re- 
moved, §  10 ;  See  Stewart  v.  Court,  17  July  1847,  ix.  D.  1570. 
Parties  who  paid  money  to  a  curator  bonis  who  had  not 
extracted  his  appomtment  nor  found  caution,  and  became 
insolvent,  were  held  liable  in  second  payment ;  Donaldson, 
8rc.  v.  Donaldson,  18  June  1833,  xi.  S.  740. 

SECT.  V, — SPECIAL  POWERS — TO  GRANT  TACKS — TO  BORROW 
MONEY,  &C.  &C. 

The  factor  or  curator  will  bo  authorised,  upon  summaiy 
application,  to  perform  such  acts  of  management  as  he  can 
shew  to  be  necessary.  Formerly  special  powers  of  an  im- 
portant  description  were  granted  with  difficulty,  and  only 
in  a  regular  action  after  a  proof,  but  this  is  not  now  re- 
quired ;  Somerville's  Factor,  6  Feb.  1836,  xiv.  S.  451. 

lie  is  empowered  by  the  A.  S.  13  Feb.  1730,  to  grant  tada, 
to  continuG  during  all  the  time  that  the  estate  set  in  tack 
shall  continue  under  the  inspection  of  the  Lords  of  Session, 
and  for  one  year  longer,  §  8.  In  case  the  property  cannot 
be  let  from  year  to  year,  the  Court  will,  on  a  petition,  autho- 
rize a  tack  for  a  longer  period,  Drummond,  Petr.,  21  Jan. 
1832,  X.  S.  216.  A  factor  loco  ahsentk  was  authorixed  to 
expose  a  farm  to  public  roup  at  a  reduced  rent,  and  as  it 
was  a  rearing  farm,  for  the  period  of  seven  years,  3fLea^ 
Petr,,  25  June  1828,  vi.  S.  1018.  A  curator  bonis  to  a 
fatuous  person  was  allowed  to  grant  a  lease  of  a  farm,  for 
nineteen  years.  Ball,  Petr.,  6  July  1837,  xv.  S.  1254.  WTierc 
the  subject  to  be  let  was  **  blackband  ironstone,'*  the  curator 
for  a  lunatic  was  authorized  to  grant  a  lease  of  thirty-one 
years'  duration,  Momcreiff,  Petr,,  11  Mar.  1846,  viii.  D.  TIO- 
The  Court  authorized  a  factrix  loco  tutoris  to  subset  a  farm 
as  the  pupil  had  not  the  means  of  carrying  it  on,  Slaik  or 
Hammond,  20  Dec.  1831,  x.  S.  167. 
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Authority  will  be  given  to  make  up  titles  to  the  move- 
able  succession, — or  to  make  up  the  titles  of  the  pupil  or 
fittuous  person,  by  serving  him  heir,  &c.,  Forrester^  Petr.^ 
26  Nov.  1825,  iv.  S.  (N.  E.  231);  Blaikiey  Petr.,  1  Feb. 
1827,  V.  S.  268,  (N.  E.  249);   Campbell,  Petr.^  20  Jan. 
1829,  vii.  S.  296;  Chisholm,  Petr.,  11  July  1835,  xiii,  S. 
1107;    Mlhugall,  7  July  1837,   xv.  S.  1255;    Turnbull, 
22  Dec  1838,  xiv.  F.  388;  Br<yum,  5  Dec.  1840,  iii.  D. 
188;  to  complete  titles    to   heritable    securities,   Btisby, 
Petr.,  1  Feb.  1823,  ii.  S.  176,  (N.  E.  157);  Smith,  Petr., 
17  July  1846,  viii.  D.  1220;  to  serve  the  ward  heir  cum 
beiieficio  inventarii^  and  to  make  up  titles,  and  even  to 
borrow  money,  on  the  security  of  his  heritage,  Barthunck, 
Petr.,  7  June  1832,  x.  S.  620  ;  but  the  Court  will  not,  at  his 
first  appointment,  confer  any  extraordinary  powers,  unless 
this  course  appear  to  be  absolutely  necessary  at  the  time, 
leaving  the  factor  to  make  a  special  application,  upon  any 
peculiar  emergency,  A.  /?.,  Petr,,  27  Jan.  1829,  vii.  S,  327  ; 
Brawn  or  S/iarp,  Petr.,  27  Nov.  1832,  xi.  S.  93;  Mont- 
gomery, 29  Jan.  1839,  xiv.  F.  487  ;  Sinclair,  Petr.,  29  June 
1839,  i.  D.  1141.     Where  a  party  deceased  had  left  a  trust- 
deed,  directing  the  heir-at-law  to  make  up  titles  to  a  certain 
heritable  bond,  uplift  it,  and  pay  it  to  his  executor, — the 
beir-at-law  being  a  pupil, — the  Court  authorized  his  factor 
loco  tutoris  to  the  above  eflect,  at  the  expense  of  the  par- 
ties deriving  the  benefit,  Mark,  Petr.,  5  Dec.   1829,  viii. 
8.  195. 

In  the  case  of  Home,  Petr.,  7  Mar.  1793,  M.  16,382,  the 
Court  authorized  a  curator  bonis  to  borrow  money ;  but  in 
the  later  case  of  Henderson,  Petr.,  19  Jan.  1803,  M.  14,982, 
some  of  the  judges  thought  the  Court  had  gone  too  far  in 
Home's  case,  and  authority  was  refused,  leaving  the  factor 

'  In  an  earlier  case,  Paton,  Petr.,  24  July  1785,  M.  4071,  such  a  ser- 
vice as  heir  was  held  to  he  an  act  of  ordinary  administration,  for  which 
the  Court  accordingly  refused  to  give  special  authority. 
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to  act  on  his  own  responsibility  ;  and  the  like  decision  was 
given  in  the  case  of  Hay  v.  Thomson^  20  June  1811,  F.  C. 
But,  in  Somerville's  Factor,  Petr.  6  Feb.  1836,  xiv.  S.  451, 
a  factor  loco  tutoria  was  authorized  to  borrow  money,  and 
grant  heritable  security  on  the  estate,  to  save  it  being  torn 
to  pieces  by  the  diligence  of  creditors ;  and  in  Crawford, 
Petr.,  6  July  1839,  i.  D.  1183,  power  was  granted  to  a  tutor- 
dative^  to  borrow  money,  for  repairs  on  the  subjects,  and  to 
pay  some  pressing  debts,  and  grant  heritable  security  over 
the  pupil's  estate ;  see  also  Borthwick,  Petr.,  7  June  1832, 
X.  S.  620.    In   Tweedie,  Petr.,  16  Jan.  1841,  iiL  D.  369, 
authority  was  granted  to  a  factor  loco  tutoris  to  complete 
buildings  left  unfinished  at  the  death  of  the  pupil's  father, 
and  to  burden  the  heritage  with  the  expense. 

Where  a  partner  of  a  company,  part  of  whose  stockwas  heri- 
tage, and  was  feudally  vested  in  the  company,  became  fataoufl^ 
the  Court  granted  authority  to  his  ourator  boiiia  to  execute 
the  requisite  conveyance  of  the  share  of  his  ward,  after  the 
dissolution  of  the  company,  in  order  to  have  the  value  paid, 
Ellis,  Petr.,  14  Dec.  1836,  xv.  S.  262.     Authority  to  sell 
the  property  of  a  fatuous  party  will  be  granted,  when  this 
is  necessary  for  his  support,  Finlayaon  v.  Kidd,  4  June  1835, 
xiii.  S.  861 ;  Innes,  Petr.,  17  June  1846,  viii.  D.  1211 ;  Dun- 
bar, Petr.,  7  July  1847,  ix.  D.  1426 ;  Towers,  Petr.,  17  Feb. 
1848,  S.  Jur.  XX.  246.     The  Court,  in  one  case,  authorized 
a  factor  loco  tutoris  to  purchase  land,  Craigie^  10  Jan.  1758, 
M.  7455 ;  but  this  has  been  held  a  bad  decision,  see  Rattray^ 
Petr.,  V.  Sup.  442 ;  and  heritable  subjects  bought  for  a  minor 
by  a  factor  loco  tutoris  must  be  held  by  him,  at  his  own  risk, 
Lambe  or  Ritchie^' 8fc.  v.  Chapman  or  Ritchie^  %'c.,  24  June 
1834,  xii.  S.  775.     It  has  been  much  doubted  if  a  factor  loco 
absentis  could   continue  to  carry  on  an  action  raised  by 


*  Tutors-at-law  and  dative  frequently  receive  aathority  for  special  bcH 
of  administration,  on  applications  in  a  summary  form,  see  Brown^  P€ir.,U 
Dec.  1846,  ix.  D.  250,  and  authorities  there  referred  to. 
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the  mandatory  of  the  absent  person,  Lumsden  y.  Bal" 
four,  15  May  1827,  ii.  F.  472.  The  objection  is  obvious, 
ihat  the  principal  might  repudiate  the  acts  of  the  factor, 
and  thus  a  decree  of  absolvitor,  if  obtained  by  the  defen- 
der, might  be  null.  A  factor  loco  tutoria  cannot  apply  the 
funds  of  the  deceased  to  his  own  use,  even  on  the  most 
undoubted  heritable  security.  This  act  of  itself,  however, 
was  not  held  sufficient  to  authorize  his  removal,  Elphinatone 
T.  Robertson,  28  May  1814,  F.  C. 

A  factor  or  curator  is  liable  in  exact  diUgence  for  the 
funds  of  the  estate,  and  if  he  cannot  shew  that  he  has  used 
diligence,  he  will  be  liable  for  the  debts  which  have  been 
lost,  A.  S.  13  Feb.  1730,  §  1 ;  but  there  is  no  general  rule 
that  he  must  do  ultimate  diligence  against  debtors,  Condie 
T.  M'Donald,  20  Nov.  1834,  xiii.  S.  61.  He  is  liable  for 
interest  from  one  year  after  the  date  the  sums  were,  or 
might  have  been,  recovered, — and  of  the  interest  in  like  man- 
ner,— so  that  an  accumulation  is  thus  made  annually  against 
him ;  A.  S.  u6t  supra.  The  accumulation,  however,  ceases 
at  the  expiry  of  the  factory,  the  sums,  principal  and  interest, 
being  accumulated  at  that  date,  and  bearing  legal  interest 
thereafter,  Cranston,  Hay,  8pc,  v.  Scott,  1  Dec.  1826,  v.  S. 
62,  (N.  £.  57).  The  rate  of  interest  payable  does  not  seem 
precisely  fixed,  but  unless  in  peculiar  circumstances,  the  in- 
dination  is  to  charge  it  at  the  legal  rate,  Ralston  v.  Eaton, 
3  Feb.  1826,  iv.  S.  421,  (N.  E.  425) ;  Mackenzie^.  CampbeU, 
19  Dec.  1818,  F.  C. ;  Blair  v.  Murray,  4  July  1843,  v.  D. 
1315.  A  factor  loco  tutoris  was  held  to  have  no  power  to 
renounce  a  tack,  however  ruinous  the  retaining  of  it  might  be 
to  the  minor,  and  although  the  landlord  might  be  willing  to 
accept  the  renunciation ;  and  the  Court  would  not  authorize 
him  in  a  summary  application,  however  urgent  the  case  might 
be,  Carrick  or  Warden,  7  July  1829,  vii.  S.  848.  Where  a 
regular  action,  however,  was  brought  by  the  minor  and  factor 
against  all  having  interest,  and  the  Court  was  satisfied,  on 
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the  report  of  persons  of  skill,  that  the  retaining  the  tack 
would  be  ruinous,  and  the  disposal  of  it  was  absolutely  neces- 
sary, or  at  least,  that  the  transaction  was  favourable  for  the 
pupil,  decree  was  pronounced,  authorizing  the  factor  to  re- 
nounce, Meikle  v.  Meikle,  7  Mar.  1823,  ii.  S.  274,  (N.  E.  242) ; 
Cockbum'8  Tutors  v.  Cockbum,  10  Mar.  1825,  iii.  S.  642, 
(N.  E.  449),  and  it  was  held  that  such  reports  need  not  be 
on  oath,  Carrick  or  Warden  v.  Warden,  8  Dec.  1829,  TiiL 
S.  208.  In  Robertson,  Petr.,  14  Jan.  1841,  iii.  D.  345,  autho- 
rity was  given  to  a  factor  loco  tutoris,  on  a  summary  petitiOD, 
to  renounce  a  lease.     See  supra,  this  sect,  in  init. 

A  factor  loco  tutoris  may  grant  charters  to  the  vassal  of  his 
pupil,  Mackdy  v.  Houston,  24  Feb.  and  9  Mar.  1796,  M.  16,384 
and  8726  ;  and  the  Court  will,  on  a  summary  application,  give 
power  to  a  curator  bonis  to  enter  vassals,  &c..  Dame  Mwr* 
gaaret  £ulteney,  8fc.y  21  Feb.  1832,  x.  S.  362 ;  Fraser,  Petr^ 
3  Dec.  1835,  xiv.  S.  103.     A  factor  loco  tutoris  will  be  au- 
thorized to  deal  with  an  insurance  office  for  the  purpose  of 
raising  funds  on  the  expectancy  of  the  pupil,  for  his  education 
and  support,  MGruther,  Petr,,  27  Feb.  1835,  xiii.  S.  569; 
but  it  was  held  that  he  could  not,  without  the  previous  sanc- 
tion of  the  Court,  apply  a  part  of  the  pupil's  funds  to  buy  off 
a  threatened  challenge  of  the  pupil's  legitimacy,  Doud  <md 
M'Caull,  Petrs.,  21  Jan.  1847,  ix.  D.  511.     It  has  been  de- 
cided, though,  with  difficulty,  that  he  has  no  right  to  direct 
the  disposal  of  the  person  of  his  pupil,  Robertson  y.  Elphinston, 
28  May  1814,  F.  C.     A  factor  loco  tutoris  may  enter  into  t 
submission,  at  least  in  questions  regarding  moveables,  Broum 
V.  Secular,  17  June  1758,  M.  16,359  ;^   Falconer  v.  Thamscn, 
17  Feb.  1792,  M.  16,380.     In  pursuing  a  curator  for  a  lunatic, 
the  latter  must  be  made  the  principal  defender,  and  cited, 
otherwise  the  action  cannot  proceed.     The  curator  must  be 
cited  for  his  interest,  Govan  v.  Thomson,  20  Dec.  1814,  F.C. 

**'  This  decision  is  not  universally  approved  of."— Tail's  MS.  •*  No- 
bile  Officiuih." 
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SECT.  VI. — RECALL  OF  CURATORY. 

All  such  appointments  by  the  Court  are  temporary  in  their 
nature.  Thus,  the  appointment  of  a  factor  loco  tutoris  falls, 
by  the  service  of  a  tutor  of  law  at  any  time ;  Bell  v.  Hen- 
derson, 10  Mar.  1784,  M.  16,374;  that  of  curator  to  an 
insane  person,  by  the  service  of  the  tutor  at  law.  Young 
V.  Rosey  11  July  1839,  i.  D.  1242,  (where  the  Court  gave 
effect  to  this  rule,  though  the  heir-at-law  only  served  after 
the  curator  bonis  had  raised  an  action  of  accounting  against 
him);  by  his  being  cognosced,  and  the  nearest  agnate  assuming 
the  management.  The  appointment  of  a  curator  loco  absentis 
ialls  by  the  party's  return,  &c.  The  Court  will  not,  however, 
decline  to  appoint  a  factor  loco  ^w^orw,  though  the  tutor-at-law 
oppose  it,  on  the  ground  that  he  is  about  to  serve  tutor,  Weir 
or  Hart  v.  Prentice,  27  June  1829,  vii.  S.  805  ;  and  as  the 
Court  has  no  means  of  compelling  a  tutor-at-law  to  serve, 
they  would  not  limit  the  appointment  to  a  particular  period, 
Bryce  v.  GraJiam,  infra.  Where  a  person,  to  whom  a  curator 
bonis  has  been  appointed,  on  account  of  insanity,  convalesces, 
or  if  there  never  was  sufficient  ground  for  it,  an  applica- 
tion may  be  made  to  the  Court  for  a  recall  of  the  curatory, 
and  the  Court  will  order  an  investigation  by  a  remit  to 
the  sheriff,  or  otherwise,  Gordon,  8fc.  v.  Gunn,  30  June 
1832,  X,  S.  742.*  Where  it  turned  out,  after  examination  of 
tibe  party,  and  leading  a  proof,  that  the  party  was  really 
imbecile  and  insane,  and  so  a  fit  object  to  be  placed  under 

^  Od  report  of  the  sheriff,  the  appointment  of  the  curators  in  this  case 
was  recalled,  22  Deo.  1832,  xi.  S.  235.  The  question  whether  the  want 
of  personal  intimation  vitiates  the  whole  procedure,  where  the  party  is 
atteged  to  be  incapable  of  managing  his  own  a£Eairs  from  mental  iuibe- 
ciUtj,  was  raised  in  this  case,  but  not  decided.  The  petition  in  such 
cases  must  now  be  alwajs  served  upon  the  party,  DalrynipU,  ^"c.  v.  Ran- 
4m,  25  June  1836,  xiv.  S.  1011  ;  Lang  or  Thomson,  Petr.,  25  Nov. 
1847,  !•  D.  148.  The  Court  in  this  last  case  instructed  the  clerks  to 
tBtert  an  order  for  such  intimation  in  the  interlocutors,  and  stated  that 
the  petitions  ought  to  pray  for  personal  service.    In  the  case  of  Mit* 
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a  curator  bonis,  the  parties  who  advised  the  application 
were  found  liable  in  the  whole  expenses  incurred  on  both 
sides,  Bryce,  Sfc.  v.  Graham,  25  Jan.  1828,  vi.  S.  425; 
affirmed  on  appeal,  23  July  1828,  iii.  W.  and  S.  323.    h 
the  case  of  Downea  v.  Dovmea,  25  May  1848,  (First  Division, 
not  yet  reported),  the  Court  intimated,  that  where  the  psrtj 
alleged  to  be  insane  opposes  the  nomination  of  a  curator 
bonis,  and  denies  the  insanity, — the  appointment  will  not  bd 
made,  except  ad  interim  merely,  for  a  short  period,  in  casei 
of  necessity, — and  that  a  regular  cognition  before  a  jury  moat 
be  resorted  to.    The  appointment  of  a  factor  loco  tutoris  to 
a  pupil,  on  the  application  of  the  mother,  without  intimation 
to  the  pupil's  nearest  agnates,  was  recalled,  as  ultra  virti 
of  the  Court,  Wodrow  and  Orr  v.  Hodges  and  Maehemit, 
10  Dec.  1836,  xv.  S.  244. 

SECT.  Til. — COMMISSION  ALLOWBD. 

The  commission  allowed  to  factors  and  curators  of  allldiidf 
is  generally  five  per  cent,  on  the  sums  recovered,  and  the 
Court  are  not  in  use  to  allow  more,  Hawkins,  Petr.,  15 
July  1847,  ix.  D.  1484.  A  person  appointed  factor  loco  ft^ 
toris,  who  is  entitled  to  the  office  of  tutor-at-law,  will  not  be 
allowed  commission,  {supra,  p.  993) ;  and  if  there  be  any 
irregularity  in  lodging  proper  accounts,  or  otherwise,  com- 
mission will  be  forfeited,  Cranstoun  Hay,  Sfc,  1  Dec.  18% 
supra.  In  Mori8on,\Petr.,  14  July  1847,  ix.  D.  1483,  the  Court 
repelled  the  objection  that  a  curator  bonis,  who  was  a  hw 
agent,  was  not  entitled  to  charge  for  professional  busines 
done  in  reference  to  the  estate  under  his  care.  The  Lord 
Justice  Clerk,  in  delivering  judgment  said,  "  We  have  con- 
sulted the  other  Division,  and  we  repel  the  objections  to  the 
auditor's  report  in  the  case,  and  will  take  into  consideration 
what  arrangement  should  be  made  for  the  future." 

chell,  1  June  1848,  (First  Division,  not  yet  reported),  the  Court  WJ 
the  serrice  of  the  petition,  in  such  a  case,  sufficient,  where  the  copf  •>* 
left  at  the  party's  place  of  residence  with  a  servant,  to  be  given  to  tkf 
pwrty. 
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SECT.  VIII. — DISCHARGE. 

V'here  a  party  wishes  to  be  discharged  of  his  curatory,  he 
i  ought  to  settle  accounts  with  the  party  to  whom  he  has 
n  appointed  factor  or  curator,  if  that  party  be  in  a  situa- 
i  to  settle  with  him  ;  Gilchrist,  Petr.^  6  Feb.  1752,  M. 
0 ;  Miller,  Petr.,  15  May  1810,  F.  C. ;  and  on  a  proper 
sharge  being  obtained,  and  an  application  made  to  the 
trt,  the  bond  of  caution  will  be  ordered  to  be  delivered 

In  Grant,d!c.Y.  Cameron,  &c.  24  June  1835, xiii.  S.  966,  it 
t  observed,  that  where  a  factor  loco  absentia  applies  for 
aeration,  and  a  commissioner  duly  authorized  by  the  ab- 
b  party,  states  that  the  accounts  are  correct,  and  that  a 
ince  is  due  to  the  factor,  the  Court  may  pronounce  de- 
5  of  exoneration  de  piano,  though  the  term  of  intimation 
he  petition  bo  still  current.  Where  a  factor  loco  tutoris 
ppointed,  the  pupils,  on  reaching  puberty,  should  name 
Iters,  and  the  minors,  with  consent  of  their  curators, 
lid  discharge  the  factor ;  and,  in  all  cases  where  it  is 
dble,  a  proper  contradictor  should  be  called  ;  M' Gavin, 
•.,  21  June  1821,  i.  S.  80,  (N.  E.  79).    When  a  factor 

tutoris  applies  for  his  discharge,  he  should  produce 
ence  of  his  ward  being  of  age ;  Walker,  Petr.^  18  Jan. 
),  T.  D.  422.  In  the  case  of  factors  upon  bankrupt 
les,  and  other  curators,  where  there  is  no  proper  party 
I  whom  accounts  can  be  settled,  a  petition  for  discharge 
t  be  presented  to  the  Court,  after  being  intimated  to  the 
lis  in  the  ranking  and  sale,  or  other  parties  interested. 
I  ordered  to  be  intimated  on  the  walls  and  in  the 
lie-book.  On  resuming  consideration  of  it,  a  remit  is 
e  to  an  Ordinary  to  examine  the  accounts  and  report. 
Lord  Ordinary  remits  to  the  clerk,  or  to  an  accountant, 
Kamine  the  accounts.  Avizandum  is  made  with  his  re- 
.  The  Lord  Ordinary  then  reports  the  matter  to  the 
3t 
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Court,  sad  if  hk  lepcMrt  be  fihroanUe^  Ae 
granted  ;^  on  eztraeting  the  deeree,  the 
deliTtfed  np,  and  the  prooeediiiige 
mnst  be  Mtiflfied  of  the  fidaliftf  of  Ui  aelii«%  aiiai 
didal  diflcharge  bj  partial  intoroetod  m  As  « 
enough,  Ckrutie,  Peir^  16  Febu  1844,  HO. 
chaige  was  refosed  to  a  MTOlor  Aonas 
in  that  office,  ontil  the  aooonnts  of  Us 
jndidslly  examined,  Jdammm,  JPeiTm^  18  Jse.  IM 
Jar.  126.   The  Conrt^  where  it  iqppena 
the  aooonnts  to  another  Lord  Ordinaiy  Asa  Ai  ji 
Sanken,  Peir.,  22  Feb.  1848,  zjc  &  Jnr.  98a  Hi 
intromissions  of  the  factor  are  of  »  vecy 
plicated  descripticm,  it  is  not  mmnial  to 
to  the  Court,  firom  time  to  time^tohsve  thefiMtaW 
audited  to  a  certain  date,  and  the  balanee  then  iln^ 
sayes  the  neoesntj  of  haYing  an  aRoer  of  oM  ssoi^ 
amined,  when  the  dreumstsnoea  relmting  to  Hktm  afl 
'  a  great  measure  forgotten,  and  the  same  course  vsitt 
where  a  factor  had  been  appointed  to  the  manageeri' 
trust  estate  where  the  trustees  had  died,  Graham,  f* 
July  1841,  ill.  D.  1234.    The  Court  do  not  in  geas^ 
jeet  to  a  factor  resigning  the  office ;  but  if  the  cnnisj 
be  continued,  a  new  factor  must  be  chosen,  before  thei 
factor  is  discharged. 

Besides  the  different  cases  in  which  factors  wiD  \ 

^  <*  On  report  of  Lord  A.,  the  Lords  find  the  factor's  intm 
amount  to  £  ,  that  his  discharge  amounts  to  X  ,aiidthi 

remains  in  his  hands  a  balance  of  £  »  and  they  ordain  $ui\ 

deducting  therefrom  the  expense  of  extracting  the  decreet  <if< 
tion,  and  getting  up  the  bond  of  cautionary,  to  be  paid  bjthii 

upon  his  receipt,  (or  to  be  deposited  in  the 
upon  a  receipt,  &c.),  and  upon  the  factor's  making  payment  of 
lance,  (or  depositing),  as  aforesaid,  exoner  him  of  his  factorTtW 
and  ordain  his  bond  of  cautionary  to  be  deliyered  np.** 


a]      FACTORS  LOCO  TUTORIS,  LOCO  ABSENTI8,  &C.       1011 

ed,  as  already  noticed,  applications  are  occasionally 
to  the  Court  to  confirm  the  nomination  of  catators 
by  bastards,  on  account  of  the  doubt  whether  bastards 
9gally  nominate  curators/  and  to  have  the  curators 
chosen  appointed  curatores  bonis  in  common  form,  and 
r  the  ordinary  regulation  of  finding  caution,  and  regu- 
;  their  proceedings  by  the  act  of  sederunt;  Vounff, 
,  19  Feb,  1828,  (not  reported). 

rators  are  frequently  appointed  to  illegitimate  children, 
petition  merely,  as  the  requisites  of  the  act  1672,  {su- 
p.. 563),  regarding  the  citing  the  next  of  kin,  &c.  do 
pply  to  such  cases,  Wood,  Pet,  31  May  1834,  xii.  S. 
Jteid,  10  July  1839,  xi.  S.  Jur.  603 ;  F.  xiv,  1068. 
th  reference  to  the  liabilities  of  cautioners  for  judi- 
ictors,  it  was  held  in  Fergusson^  Sfc.  v.  Menzies,  ^c,  21 
L830,  viii.  S.  782,  that  the  cautioners  of  a  factor  loco 
swere  liable  for  intromissions  with  the  moveable  estate 
B  pupils,  although  the  greater  part  of  those  funds  was 
ed  abroad  at  the  date  of  his  entering  upon  office,  and  was 
ered  by  him  only  in  virtue  of  a  power  of  attorney  by 
idow,  as  administratrix.  The  cautioner  for  a  judicial 
r  on  an  estate  sequestrated  pending  a  ranking  and  sale, 
leld  to  be  liberated  by  the  gross  negligence  of  the  cre- 
\  in  their  conduct  towards  the  factor,  Pringle  v.  Tdte, 
LO  July  1834,  xii.  S.  918.  See  also  Morland  v.  Sprot, 
5.  1829,  viii.  S.  181,  and  Kerr  v.  Bremner,  17  Dec. 
xiv.  S.  180,  and  14  July  1837,  ii.  S.  and  M*L.  895. 
"e  the  heir  presumptive  of  an  absent  party  made  an 
1  agreement  ynth  the  curator  bonis,  to  the  prejudice  of 
idicial  cautioner  of  the  curator,  and  this  was  acted  on 
term  of  years,  it  was  held  that  the  cautioner  was  libe- 

6  and  7  Wm.  IV.  c.  22,  (21  June  1836),  bastards  domiciled  in 
id  are  empowered  to  dispose  of  their  moveable  estates  bj  testament 
iriU. 
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rated  in  any  question  with  that  party,  Lawsan  t.  Coldgtream, 
17  May  1837,  xv.  S.  930 ;  Barry  v.  WaddeU,  L  Rob.  759. 

SECT.  IX. — PROCEEDINGS  IN  PETITIONS  AND  COMPLAINTS 
AGAINST  FACTORS. 

The  forms  of  proceedings  in  petitions  and  complsintB 
against  judicial  factors,  &c.  are  regulated  by  the  act  of  sede- 
runt, 11  July  1828,  §  89,  &c.  The  Court,  when  the  appli- 
cation is  presented,  order  service  and  answers  in  writing  to 
be  put  in  within  fifteen  days,  and  remit  the  case,  at  the  same 
time,  de  piano  to  the  junior  Ordinary.  On  answers  beiog 
lodged,  or  on  the  elapse  of  the  fifteen  days,  the  case  is  en- 
rolled before  the  Lord  Ordinary,  who  proceeds  to  prepare 
it,  according  to  its  nature,  as  nearly  as  possible  in  confonni- 
ty  with  the  form  in  other  processes.  If  no  answer  be  lodged, 
or  the  parties  fail  to  comply  with  any  other  order,  the  Loid 
Ordinary  may  report  the  cause  to  the  Court,  that  judgment 
in  absence,  or  by  default,  may  be  given.  If  the  case  tann 
merely  on  a  point  of  law,  the  Lord  Ordinary  orders  notes  of 
pleas,  and  thereafter  takes  the  cause  to  report  on  Casei. 
The  Lord  Ordinary  may  also,  if  he  finds  it  expedient,  order 
condescendence  and  answers,  with  notes  of  pleas,  and  there- 
after, if  necessary,  remit  the  cause  to  the  jury  (now  issue) 
clerks  to  prepare  an  issue,  or  issues ;  or  his  Lordship  may 
frame  an  issue,  or  issues,  or  he  may  take  the  cause  to  report 
The  condescendence  and  answers,  notes  of  pleas,  issues,  and 
verdict,  if  any,  must  be  printed,  and  taken  to  report,  with  the 
petition  and  complaint,  and  answers  to  it.  But,  notwithstandr 
ing  these  regulations,  it  is  competent  to  the  Court  to  hear 
and  decide,  according  as  the  circumstances  of  the  case  may 
require,  without  making  any  remit  to  the  Lord  Ordinary. 

Where  a  person  who  was  of  imbecUe  mind,  had  presented 
a  petition  and  complaint  for  the  removal  of  a  party  who  had 
been  appointed  her  curator  bonisj  the  Court  refused  to  ap- 
point a  curator  ad  litems  intimating  that  the  proper  coorBa 
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was  to  present  a  regular  petition  for  the  appointment  of  an 
interim  curator  bonis^  for  the  purpose  of  insisting  in  the 
application;  Mackenzie,  Fetr.,  21  Jan.  1845,  vii.  D.  283. 
Such  a  petition  was  accordingly  presented  at  the  instance  of 
a  daughter  of  the  party.     Supra,  p.  151. 

SBCT.  X. — EXPENSE  OF  APPOINTING  AND  DISCHARGING 
FACTOR. 

A  factor  may  be  appointed,  where  there  is  no  opposition, 
at  the  expense  of  about  £10;  but,  in  the  ordinary  case, 
where  there  is  a  remit  to  the  clerk  to  report  on  his  accounts, 
the  discharge  will  cost  £15.  If  there  is  any  opposition, 
however,  or  if  a  remit  to  an  accountant  is  made,  the  accounts 
being  involved  or  perplexed,  the  expense  will  be  much 
greater. 


CHAPTER  XVIII. 


OP  PETITIONS  FOR  GETTING  UP  A  PRINCIPAL  DEED 
PROM  THE  RECORD— CORRECTING  ERRORS  IN  RE- 
CORDING  DEEDS,  &c. 

SECT.  I. — INTRODUCTION. 

In  general,  an  extract  of  a  deed  which  has  been  recorded 
in  a  competent  record,  bears  faith  in  the  same  manner  as 
the  original  deed  which  remains  in  the  record ;  but  there  are 
several  exceptions  to  this  general  rule.  Thus,  if  a  deed  be 
challenged  as  forged  or  false  in  an  action  of  reduction  im- 
probation,  an  extract  is  of  no  efficacy,  for  the  original  must 
be  produced.  So  a  deed  of  entail  must,  previously  to  being 
recorded  in  the  record  of  entails,  be  produced  in  judgment 
before  the  Court  of  Session,  and  an  extract  will  not  supply 
its  place.  In  England,  America,  and  the  colonics,  no  faith 
is  given  to  an  extract,  so  that  the  original  must  bo  produced 
when  the  deed  is  relied  on  as  evidence. 
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The  record  of  deeds  in  the  Court  of  Session  was  first  put 
on  a  proper  footing  by  the  act  1685,  c.  38,  (c.  47,  Th.  Ed. 
yiii.  487),  which,  among  other  regulations,  ordains  that  write 
shall  be  booked  within  the  period  of  one  year  after  the  in- 
giving  ;  and  that  if  any  one  shall  desire  a  writ  to  be  deliver- 
ed up  to  him  within  six  months  after  its  ingiving,  he  may  get 
it  up  on  granting  a  receipt  for  it,  and  returning  the  extract 
formerly  issued,  but  that  no  writ  shall  be  taken  out  after  ^ 
same  is  booked.  Notwithstanding  this  prohibition,  the  Court, 
under  certain  precautions,  sometimes  authorize  a  deed,  after 
the  six  months  from  the  ingiving,  and  after  it  is  recorded,  to 
be  delivered  up  for  a  time. 

SECT.  il. — FORM  OF  APPLICATION,  &C. 

The  application  must  be  made  in  the  form  of  a  printed 
petition  to  the  Court,  for  the  Lord  Ordinary  was  held  to  haw 
no  power  in  such  a  matter,  Simpson,  ^c,  Petrs.^  6  Feb.  1829, 
vii.  S.  374  ;  (see  infra,  p.  1017).  The  application  sets  forth 
the  grounds  for  the  demand,  and  craves  a  warrant  on  the 
Lord  Clerk  Register,  or  other  custodier,  (as  the  Director  of 
the  Chancery,  if  it  be  the  specification  of  a  patent,  retour 
of  a  service,  &c.),  to  deliver  up  the  deed  or  writing.  It 
ought  to  be  intimated  to  the  Lord  Clerk  Register,  Director 
of  the  Chancery,  or  their  deputes ;  and  where  this  is  not 
done  before  the  boxing,  the  Court  usually  order  the  intima- 
tion when  the  petition  is  moved. 

SECT.  III. CASES  IN  WHICH  APPLICATION  QRANTED. 

The  first  instance  in  which,  it  appears,  the  Court  au- 
thorized a  deed  to  be  delivered  up,  was  in  the  case  of 
Finlaysonv.  Finlayson,  31  Jan. 1627,  M.  13,641,whereabo«d 
was  allowed  to  be  taken  out  of  the  record  to  besenttoDaotflCr 
because  the  extract  would  not  make  faith  there,  and  bo 
precautions  to  secure  its  return  are  mentioned  as  having  beei 
taken.     In  later  times,  much  hesitation  has  been  sbewD.  i" 
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allowing  deeds  to  be  removed  from  the  record,  and  various 
precautions  have  been  taken  to  secure  their  safe  return.  In 
the  case  of  Cuningham,  Petr.,  3  July  1821,  i.  S.  101,  (N.  E. 
99),  (First  Division),  the  Court  at  first  refused  a  petition 
craving  warrant  to  authorize  the  Lord  Clerk  Register  to 
deliver  up  a  deed  to  be  sent  to  Jamaica ;  but  afterwards 
they  granted  warrant  for  its  delivery,  on  caution  being  found 
for  its  restitution  within  a  year, — an  authentic  extract  being 
left  in  the  register-house.  A  similar  authority  was  given  in 
the  case  of  Bloxam,  fyc  v.  E,  of  Rosahjn,  13  Jan.  1825,  iii.  S. 
428,  (N.  E.  300),  (Second  Division),  where  a  specification  of 
a  patent  recorded  in  Chancery  was  allowed  to  be  lent  up, 
on  caution,  to  the  extent  of  £300  for  its  restitution  within 
three  months.  It  was  to  be  produced  in  the  Court  of  King's 
Bench.  Notwithstanding  these  precedents,  however,  the 
Court  refused  a  similar  application  in  the  case  of  Birtwiatle 
Y.  Lord  Clerk  Register,  2  Mar.  1825,  iii.  S.  602,  (N.  E. 
424),  (First  Division).  The  papers  wanted  were,  a  contract 
of  marriage,  and  a  retour  of  a  general  service,  to  be  pro- 
duced to  a  jury  at  York ;  and  in  the  case  of  Annandale, 
Peir.,  29  Feb.  1828,  vi.  S.  657,  the  Court  (Second  Division) 
again  refused  to  allow  a  bond  to  be  delivered  up,  on  a  pri- 
vate receipt,  to  be  produced  on  a  jury  trial  at  York ;  but 
one  of  the  depute-clerks  of  session  having  been  subpoenaed 
to  attend  the  trial,  they  granted  warrant  to  him  to  take  it 
with  him,  and  exhibit  it  at  the  trial.  In  the  case  of  Morton 
V.  Lord  Clerk  Register  and  Director  of  Cliancery,  17  Dec. 
1881,  X.  S.  162,  the  Court  also  refused  to  allow  a  specifica- 
tion of  a  patent  to  be  taken  to  London  to  be  produced  be- 
fore Parliament,  the  Court  observing,  that  they  were  not 
k>  presume  that  an  extract  of  the  recorded  specification 
ironld  not  be  held  good  evidence  in  Parliament,  as  in  our  own 
[Tourts.  In  Mansfield  v.  Stuart  and  Monypenny,  30  June  1840, 
L  D.  1235,  warrant  was  granted  to  the  Lord  Clerk  Register 
o  deliver  the  deeds  to  the  clerk  of  a  process,  that  he  might 
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exhibit  them  to  witnesses  td  be  examined  in  the  countrji 
and  the  clerk  was  ordained  forthwith  thereafter  to  return  the 
deeds  to  the  record.  A  deed  recorded  in  the  Books  of 
Council  and  Session  was  authorized  to  be  deliyered  up,  in 
order  to  be  sent  to  India  for  production  in  a  Court  there,  on 
caution  to  return  it  within  six  months ;  Dunccm,  jv.,  Fetn., 
14  July  1842,  iv.D.  1517. 

Where  a  principal  deed  is  got  from  the  record,  the  extract 
ought,  in  all  cases  where  practicable,  to  be  delivered  back; 
and  if  it  is  not,  or  if  diligence  has  been  raised  on  it,  it  de- 
serves consideration,  whether  such  diligence  can  safely  be 
proceeded  with  after  the  warrant  on  which  it  proceeded  has 
been  taken  out  of  {be  hands  of  the  Court.  If  the  deed  has 
been  delivered  up  without  being  booked,  it  appears  that  the 
effect  of  the  registration  in  this  way  comes  to  an  end,  and  it 
would  be  unsafe  to  proceed  with  any  diligence  raised  on  the 
extract  before  it  has  been  delivered  up ;  but  if  it  is  merely 
lent  up  by  authority  of  the  Court,  the  case  would  probably 
be  different. 

In  actions  of  simple  reduction,  (not  reduction  improbation), 
the  production  is  sufficiently  satisfied  by  an  extract,  and  the 
Court  will  not  therefore  grant  warrant  to  transmit  the  deed 
at  the  outset  of  the  cause,  reserving  liberty  to  the  party  to 
apply  for  it  in  the  course  of  the  process,  Alisons,  Fetrs.,  5 
Mar.  1829,  vii.  S.  562. 

In  cases  of  reduction  improbation,  on  the  head  of  (argerj 
or  falsehood,  the  Court  will,  on  application,  grant  warrant  to 
the  Lord  Clerk  Kogister,  or  other  custodier,  to  transmit  the 
writ  to  the  clerk  of  the  process ;  but  if  the  deed  be  of  great 
importance,  or  the  ground  of  reduction  be  the  erasure  or 
vitiation  of  the  deed,  as  this  might  be  increased  by  allowing  it 
to  be  sent  to  the  process,  the  Court  will,  instead,  ordain  one 
of  the  Lord  Register's  deputes  to  attend  the  Court,  on  all 
necessary  occasions,  to  exhibit  the  deed ;  Bev.  440 ;  G<V' 
ivood,  Petr.,  1?  Jan.  1828,  vi.  S.  363. 
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8BCT.  IV. — WARRANTS  FOR  TRANSMITTING  BXTRAOTED 
PROCBSBES. 

The  Court  formerly  granted,  without  hesitation,  warrants 
to  the  keepers  of  the  records,  to  transmit  extracted  processes 
to  the  clerks  of  a  process  in  dependence,  whore  such  trans- 
mission was  necessary.  When  long  extracts,  however, 
were  abolished,  a  regulation  was  made,  that  the  assistants 
of  the  principal  clerks  should  furnish,  on  the  requisition 
of  any  party,  certified  copies  of  any  part  of  the  pro- 
ceedings in  a  cause,  for  which  the  ordinary  charge  for 
copying  should  alone  be  paid,  60  Geo.  III.  c.  112,  (28  June 
1810),  §  14;  and  by  1  and  2  Geo.  IV.  c.  38,  (28  May 
1821),  §  24,  such  copies  may  be  certified  by  the  signature 
either  of  a  principal  clerk  of  session,  or  of  an  assistant  clerk. 
It  is  not  necessary,  as  has  sometimes  been  erroneously  sup- 
posed, that  an  extract  of  the  whole  process  be  taken,  the 
statute  expressly  allowing  a  certified  copy  of  "  any  part"  to 
be  made.  In  consequence  of  these  regulations,  and  as  pro- 
cesses, when  transmitted,  are  very  apt  to  be  lost,  and  there 
were  no  means  of  forcing  them  back,  the  Court  latterly 
would  not  grant  warrant  for  the  transmission  of  such  pro- 
cesses, if  excerpts  from  the  proceedings  would  answer  the 
purpose,  Anderson,  CTiild  and  Cliild,  Petrs,,  8  Mar.  1827,  v. 
8.  543,  (N.  E.  510) ;  Munro,  Petr.,  25  Nov.  1828,  vii.  S.  52. 
But  by  §  15  of  the  A.  S.  24  Dec.  1838,  {Enrolment  of  Neiv 
Causes,  Sfc),  quoted  above,  p.  379,  the  Lord  Ordinary  be- 
fore whom  a  cause  depends,  may  now  grant  warrant  for  the 
transmission  of  any  deeds,  or  steps  or  warrants  of  extracted 
processes,  which  may  be  required  in  the  depending  suit. 

SECT.  v. — WARRANTS  FOR  CORRECTING  ERRORS  IN  RECORDS. 

The  Court,  upon  a  petition  in  common  form,  will  allow 
errors  in  recording  deeds,  decrees,  &c.  in  the  public  registers 
to  be  corrected ;  Lines,  Petr.,  20  Dec.  1816,  F.  C. ;   Tait, 
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Petr,,  17  Jan.  1822,  i.  S.  241,  (N-  E.  229) ;  HeddeU,  Petr.,  18 
Dec.  1838,  i.  D.  267 ;  JBrotw,  Petr.,  18  July  1840,  ii.  D. 
1467. 


CHAPTER  XIX. 

OF  RECORDING  DEEDS  OF  ENTAIL. 

SECT.  I. — INTRODUCTION. 

In  order  to  render  a  deed  of  entail  effectual  against  third 
parties,  it  is  necessary,  in  terms  of  the  statute  1685,  c.  22, 
(c.  26,  Th.  Ed.  toL  477),  that  "  the  original  tailzie  (be) 
once  produced  before  the  Lords  of  Session  judicially,  who 
are  hereby  ordained  to  interpose  their  authority  thereto,  and 
that  a  record  be  made  in  a  particular  register  book,  to  be 
keept  for  that  effect." 

SECT.  II. — FORM  OF  APPLICATION,  &C. 

The  application  must  be  made  by  printed  petition. 
**  During  the  life  of  the  Taillier,  it  is  he  alone  who  can  ap- 
ply for  the  registration,  at  least  in  common  cases,  unless 
there  is  hjm  quesitum  to  another."  Tait's  MS.  "  Registra- 
tion of  Taillies  in  terms  of  the  Act  1686."  It  may  be  in  his 
name,  in  that  of  the  heir  in  possession,  or  "  of  one  or  other 
of  the  substitutes,  however  remote,"  ibid  ;  but  it  has  been 
held  very  doubtful  how  far  one  called  to  the  successioo 
merely  as  an  heir  whatsoever,  can  make  the  application, 
Lady  A.  M.  JesBop,  Petr.,  7  Feb.  1822,  i.  S.  325,  (N.  E.  273> 
It  was  in  one  case  held  incompetent  for  a  substitute  not  in 
possession  of  the  deed  of  entail  to  apply  by  summary  appli- 
cation to  have  it  recorded,  Spittal,  Supplt,  3  Aug.  1781,  M. 
15,617  ;  but  this  is  contrary  to  the  older  case  of  NairM  ▼• 
Naime,  10  Mar.  1757,  M.  15,605;  and  to  the  present 
practice;  Ker,  Pctr,,  6  July  1804,  M.  14,984.  The 
rule  now  is,   that  if  the  substitute  be  not  in  possession 
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of  the  deed,  he  may  obtain  from  the  Court  a  diligence  tore- 
cover  it ;  and,  on  its  being  produced  to  the  Court,  it  will  be 
ordered  to  be  recorded  in  the  register  of  entails ;  Sandford, 
245. 

The  original  deed  must  in  all  cases  be  produced,  for  so 
the  act  requires,  **  and  form  requires  it ;  no  Court  can  inter- 
pose its  authority  to  a  deed  not  judicially  produced ;"  Tait's 
MS.  ubi  supra.  But  the  deed  as  revived  by  a  decree  of 
proving  the  tenor,  will  suflSce,  supra,  p.  834,  note.  A  charfer 
proceeding  upon  the  entail  containing  all  the  clauses,  is  not 
sufficient,  nor  even  an  extract  from  the  books  of  session.  When 
the  deed  has  been  recorded  in  a  i:egiBter9.for  preservation,  a 
warrant  for  transmitting  it  to  the  clerk  of  the  process  must 
be  prayed  for ;  and  on  its  being  lodged  in  his  hands,  a  note 
will  be  boxed  to  the  Lord  President,  stating  that  it  is  now 
produced,  and  praying  his  Lordship  to  move  the  Court  to  re- 
sume consideration  of  the  petition,  Mary  Stewart,  Petr,, 
(Taillie  of  Ascog),  29  June  1771,  Tait's  MS.  ubi  supra.  The 
prayer  of  the  petition  is  granted,  of  course,  and  the  inter- 
locutor* pronounced  is  the  warrant  for  the  keeper  recording 
the  deed  in  the  register  of  entails.    It  is  recorded  verbatim. 

SECT.  III. PETITION  BY  SUBSTITUTE. 

When  the  petition  is  presented,  not  by  the  heir  of  entail 
in  possession,  but  by  a  substitute,  it  is  usual  to  order  inti- 

^  The  interlocutors  are  thus  expressed, — *^  The  Lords  having  heard 
this  petition,  grant  warrant  to  authorize  and  ordain  the  Lord  Clerk 
Register  and  his  deputes,  (or  the  principal  clerks  of  session,  as  the  case 
may  be),  to  transmit  into  the  hands  of  the  clerk  to  this  petition  the  prin- 
cipal deed  of  entail  therein  mentioned,  and  that  quant  primum^  and  dis- 
pense with  the  Minute  Book.'*      *        * 

^*  The  Lords  having  heard  this  petition,  and  the  deed  of  entail  within 
nentioned  being  judicially  produced,  they  interpone  their  authority  there- 
;Oy  and  ordain  the  same  to  be  recorded  in  the  Register  of  Taillies,  in  terms 
of  the  act  1685,  and  to  the  effect  therein  mentioned,  and  decern.'' 
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mation  on  tbe  walls,  "  unless  the  Lords  judge  that  there  is 
periculum  in  mora,  and  that  debts  may  be  contracted  in  the 
meantime,  or  that  there  is  other  good  reason  for  no  dehy, 
30  June  1773,  Petr.  Charles  Napier,  for  recording  the  taiDie 
of  Thirlestane ;  and  the  distinction  seems  well  founded,  that 
a  petition  from  an  institute  or  heir  in  possession,  or  person 
authorized  by  them,  needs  not  nor  ought  not  to  be  delayed 
or  intimated  to  any  person,  but  a  petition  from  a  substitute 
in  common  cases  should.    See  Fount.,  27  Feb.  1694,  TaiDie 
of  Lee,  (iv.  Sup.  166),  and  so  ordered,  30  July  1774,  taillie 
of  the  estate  of  Dwadas  o/Dundas ;"  Tait's  MS.  ubi  mpra} 
"In  recording  a4aillie,  the  office  of  the  Court  is  purely 
ministerial.    They  are  obliged  to  order  it  to  be  recorded,  be 
it  ever  so  absurd  and  irrational." — Ibid. 


CHAPTER  XX. 


OF  PETITIONS  FOR  TAXING  THE  ACCOUNTS  OF 
PRACTITIONERS  BEFORE  THE  COURT,  <fec. 

SECT.  I. — PRESENT  MODE  OF  TAXING  ACCOUNTS. 

Formerly,  accounts  of  expenses  were  taxed  by  the  Court 
This  occasioned  a  great  waste  of  time,  and,  after  all,  the 
matter  was  very  unsatisfactorily  determined,  as  it  was  hardly 
to  be  expected  that  the  Lords  would  be  competent  judges 
of  such  business.  By  act  of  sederunt,  6  Feb.  1806,  how- 
ever, an  auditor  of  accounts  of  expenses  was  appointed. 
Since  this  time,  the  accounts  of  expenses,  when  lodged  with 
the  clerk,  are  by  him  transmitted  to  the  auditor,  who  issaefl 
a  warrant  requiring  the  opposite  party,  or  his  agent,  to  at- 

^  Mr.  Tait  adds,  **  the  same  was  found  in  tbe  taillie  of  Colquh<mn  (/ 
Garscad4%ne.  See  reclaiming  petition  for  Lord  Napier  against  C<i//<^'* 
Livingstone,  dated  23  Nov.  1762,  although  in  thb  case  the  heir  in  p^* 
session  was  abroad,  and  that  there  wa«*  periculum  in  mora/* 


5Wl  1-2.]      TAXING  ACCOUNTS  OF  PRACTITIONBRS,  &C.         1021 

id  at  a  particular  time  to  have  tho  account  taxed,  a  copy 
the  account  being  sent  along  with  the  warrant.  Tho 
ditor  is  empowered  to  hear  the  agents  for  tho  parties,  but 
t  in  writing,  and  to  call  for  vouchers  of  payments,  memo- 
1b,  and  notes  to  counsel,  on  which  the  fees  paid  to  them 
ght  to  be  marked  in  large  legible  characters,  (in  words), 
d  vouched  and  attested  by  the  initials  of  counsel.  For 
iier  fees,  certified  notes  by  the  counsel  or  their  clerks 
ist  be  produced.  Ibid.,  and  A.  S.  28  July  1828,  §  69 ;  A.  S. 
Dec.  1835,  (mpra,  p.  343).  The  auditor  writes  a  short 
port  on  the  account,  specifying  the  taxed  amount,  and 
no  objection  be  made,  the  Court,  or  Lord  Ordinary  bo- 
re whom  the  process  depends,  approves  of  the  report, 
d  decerns  for  the  amount,  and  on  an  enrolment  in  tho 
ner-house  for  approval  of  the  auditor's  report,  and  de- 
3e  therefor,  the  Court  will  not  pronounce  any  other  order, 
amiltim  v.  Cuthill,  9  Dec.  1829,  viii.  S.  214.  If  either 
rty,  however,  object  to  the  manner  in  which  the  ac- 
ant  has  been  taxed,  he  must  lodge  with  the  clerk  a  note 
his  objections,  stating  them  shortly,  and  without  entering 
)0  any  argument,  and  he  must  transmit  a  copy  of  the  note 
tiie  agent  on  the  other  side ;  the  Court  or  Ordinary  may 
rect  these  objections  to  be  answered,  either  in  writing,  or 
fa  voce  at  the  bar.  The  expense  of  the  discussion  must 
WBJB  be  laid  on  the  objector,  where  the  objections  are  re- 
Ued,(A.  S.  1806,  ^2>ra),  but  not  necessarily,  if  the  objection 
reported  by  the  auditor,  Moyes  v.  Cook^  10  July  ]  829,  Deas 
d  And.  I.  289.  The  A.  S.  declares  that  the  interlocutor  shall 
final;  but  in  Cleugh  v.  Independent  West  Middlesex  As- 
ranee  Co.y  11  Mar.  1841,  iii.  D.  884,  the  Court  held  that 
B  regulation  was  superseded  by  the  Judicature  Act. 

SECT.  II. — PROCEDURB  m  SUMMARY  APPUCATIONS. 

By  the  same  act  of  sederunt,  a  summary  mode,  by  which 
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the  accounts  of  practitioners,  as  between  agent  and  client, 
in  the  Court  of  Session,  may  be  taxed,  was  introducei 
The  agent  or  client  may  make  a  summary  application  in 
writing,  to  the  Court  or  to  the  Lord  Ordinary,  before  whom 
the  case  depends,  or  may  have  depended,  to  remit  the  ic- 
count  claimed  by  the  agent  to  the  auditor  to  be  taxed; 
which  remit,  on  the  application  having  been  served  on  the 
opposite  party ,^  and  produced  in  Court,  with  a  written  inti- 
mation, is  forthwith  granted.  The  account  is  then  audited 
by  the  auditor,  and  his  report  being  approved  of,  after  con- 
sidering any  objections  which  may  be  offered,  decree  is  pro- 
nounced for  the  amount,  and  a  charge  for  payment  within 
fifteen  days  may  be  given  on  the  extract  in  common  form. 

SECT.  III. — CASES  IN  WHICH  SUCH  APPLICATIONS  ARB 
COMPETENT. 

The  above  application  may  be  made,  though  die  prooev 
in  which  the  expenses  have  been  incurred  be  extracted. 
Whether  the  application  be  made  to  the  Court  in  the  aboTO 
form,  or  by  an  ordinary  summons,  the  agent's  account  of 
expenses  are  in  all  cases  remitted  to  the  auditor,  whether 
appearance  be  made  for  the  client  or  not;  {mq^ra,  p. 
306).  The  form  of  proceeding  under  this  act  of  sedenmt 
is  competent  only  where  the  liability  for  the  account  is  dear. 
If  the  liability  be  denied,  the  application  will  be  dismisied, 
TTiorbum  and  Stewart  v.  Graham,  8fc.,  17  June  1825,  iv.  S. 
101,  (N.  E.  103);  leaving  the  party  to  proceed  by  an  ordinaiy 
action,  unless  the  agent  instantly  produce  evidence  of  lia- 
bility, Fisher  v.  Robertson,  25  June  1828,  vi.  S.  1017.  Bnt 
see  Howden's  Trustee  v.  Dunlop  and  Co.  Sfc,  10  Feb.  1835, 
xiii.  S.  445  ;  and  Brodie  v.  APFarlane's  Trustee  €md  Cnrt^ 
19  Nov.  1845,  viii.  D.  32,  where  this  was  held  a  competent 

'  As  to  the  necessity  of  service  on  the  party,  and  not  merely  oo  bi* 
agent,  see  CuUen^  ^c.  v.  Campbell,  8  Dec.  1829,  viii.  S.  197. 
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mode  of  proceeding,  although  the  objectors,  the  creditors 
on  sequestrated  estates,  denied  their  liability.  If  the  lia- 
bility be  admitted,  it  is  immaterial  that  employment  is 
denied,  Malcolm  v.  Nivmy  6  July  1825,  iv.  S.  138,  (N.  E. 
140).  This  form  of  proceeding  applies  only  to  accounts  rela- 
tire  to  the  conduct  of  legal  proceedings ;  other  claims,  such 
as  for  factor  fees,  must  be  constituted  by  an  ordinary  action, 
Hawum  t.  Stewarts,  9  June  1832,  x.  S.  636. 

SECT.  IV. — PETITION  IS  GROUND  OF  INHIBITION. 

A  petition  under  the  act  being  a  competent  process  for 
recovering  payment  of  debt,  an  inhibition  may  be  executed 
on  the  dependence  of  it,  Gibson  v.  Dods,  ^c,  15  Jan.  1829, 
viL  S.  254.  The  decision  in  Broum,  Petr.,  24  Nov.  1831, 
X.  S.  45,  which  would  have  much  restricted  the  use  of  ap- 
plications under  the  act  of  sederunt,  viz.,  that  the  agent  is  not 
entitled  to  any  of  the  expenses  incurred  by  him,  except 
those  of  extracting  the  decree,  where  the  client  makes  no 
nilnecessary  opposition,  has  not  been  adhered  to  as  a  pre- 
cedent, Pattison  v.  Phaup,  1  June  1832,  x.  S.  606  ;  Duncan 
▼.  Paynter,  30  Nov.  1839,  ii.  D.  1G4. 


CHAPTER  XXI. 

OF  THE  INTIMATION  OP  INCIDENTAL  PETITIONS. 

In  the  course  of  a  process,  it  is  often  necessary  to  make  a 
variety  of  incidental  applications  to  the  Inner  house,  such 
as  for  the  purpose  of  having  the  time  for  lodging  a  paper 
prorogated,  the  getting  up  of  a  bond  of  caution  for  the 
price  of  an  estate  sold  judicially,  the  advising  of  a  case 
out  of  the  order  of  the  roll,  a  reference  to  the  oath  of 
party  after  the  Court  has  decided  the  cause,  the  obtain- 
ing of  a  diligence  to  recover  writings,  &c.    Such  applications 
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are  made  in  the  form  of  a  printed  petition,  which  most  be 
boxed  to  the  whole  Lords ;  sometimes  by  written  petition, 
and  often  merely  by  a  written  note.  When  the  application 
is  not  printed,  it  is  boxed  to  the  President  of  the  division 
alone.  It  depends  entirely  on  the  nature  of  tho  application 
whether  it  should  be  made  by  note  or  by  petition,  but  in  all 
cases  certain  rules  as  to  the  intimation  must  be  obserred. 

Thus  it  is  enacted,  that  "  every  person  or  persons  intend- 
ing to  present  to  the  Court  any  such  incidental  petitions, 
relating  to  any  matter  or  process  depending  in  Court,  as  are 
now  in  use  to  be  notified  to  the  parties  haying  interest,  only 
by  intimating  them  in  the  Outer  house,  in  manner  foresaid, 
shall,  by  himself,  or  his  ordinary  agent  in  the  process,  giro 
notice  to  such  person  or  persons  as  may  appear  to  be  directly 
concerned  in  interest,  to  answer  or  oppose  such  application, 
or  to  their  known  agent  or  advocate  in  the  process,  per- 
sonally, twenty-two  hours  at  least  before  the  diet  when  sach 
petition  shall  be  moved  to  the  Lords,  by  delivering  a  foil 
copy  thereof,  with  a  note  endorsed  thereon,  expressing  the 
time  when  the  said  petition  is  to  be  moved,  to  the  end 
that  tho  persons  receiving  such  intimation  may,  if  they  think 
fit,  attend  and  have  the  assistance  of  counsel  to  oppose 
granting  the  prayer  of  such  bill ;  and  shall  enter  on  the 
principal  bill  to  be  lodged  with  the  clerk,  a  note  in  writing, 
subscribed  by  the  person  who  gives  such  notice,  expressing 
the  time  when,  and  the  person  to  whom,  he  gave  the  said 
notice,  and  shall  make  the  like  entry,  but  not  subscribed,  on 
every  copy  put  into  the  Lords'  boxes ;  certifying  all  persons 
concerned,  that  the  Lords  will  not  read  any  such  bills,  to  be 
put  into  their  boxes,  unless  a  note  of  the  due  intimation 
thereof,  in  manner  above  directed,  be  written  or  printed  on 
such  copy,  and  prohibit  their  clerks  to  receive  any  such  bilk, 
unless  the  same  shall  be  lodged  in  their  hands,  with  an  ea- 
try  made  thereon,  and  subscribed  as  aforesaid." 
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'^  And  the  Lords  farther  ordain  the  person  who  shall  give 
Bach  intimation  to  attend  at  the  bar  at  advising  such  bill,  to 
the  end  he  may  be  ready  to  verify  his  having  given  such 
notice  by  his  own  oath,  and  by  the  oaths  of  credible  wit- 
sesses,  if  it  shall  be  found  necessary." 

''  And  the  Lords  do  ordain  that,  when  such  notice  is  given 
io  any  agent  or  advocate,  as  the  agent  or  advocate  of  any 
>e»on  or  persons  interested  in  such  bill,  that  in  case  he 
le  not  agent  or  advocate  for  the  party  or  parties  so  inter- 
3Bted,  he  shall  declare  the  same  to  the  party  or  parties  giving 
the  notice ;  and  that  the  giver  of  such  notice  shall  mention 
uch  refusal  of  being  agent  or  advocate  in  the  endorsement 
to  be  made  upon  such  petitions,  and  shall  be  ready,  at  the 
time  of  moving  the  petition,  to  verify  that  the  agent  or 
advocate  to  whom  notice  is  given,  is  agent  or  advocate  for 
the  party  interested,  otherwise  such  notice  shall  not  be  held 
as  legal. 

'*  Providing  that  this  shall  not  be  constructed  to  extend 
to  petitions  reclaiming  against  interlocutors,  either  of  the 
Lords  in  presence,  or  of  the  several  ordinary  Lords  in  the 
Outer  house,  in  the  matters  and  causes  depending  before 
them,  nor  to  such  petitions  as  by  their  nature  require  to  be 
kept  secret  till  they  be  advised,  or  as  require  such  despatch 
as  cannot  admit  of  giving  such  intimation  and  notice  as  is 
hereby  directed;"  A.  S.  20th  Nov.  1740. 

The  regulations  of  this  act  were  again  enforced,  and  a 
full  copy  of  the  certificate  of  intimation  ordered  to  be  put 
on  the  copies  boxed  for  the  judges,  and  the  person  who 
gave  the  intimation  required  to  attend  at  the  bar ;  A.  S.  15 
Jan.  1741,  and  30  June  1743.  And  by  a  later  act  it  was 
declared,  that  no  such  incidental  petitions  would  be  re- 
ceived unless  the  same  were  personally  intimated ;  A.  S.  11 
Mar.  1766. 

Written  notes  to  the  Lord  President,  like  incidental  peti- 

3  u 
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tions,  must  also  be  regularly  intimated  to  the  oppoeite  partj, 
A.  S.  9  July  1806.  It  is  not  now  held  neceasaiy  in  prac- 
tice, to  intimate  notes  or  incidental  petitions  penonallj, 
notice  by  leaving  copies  at  the  dwelling-placo  or  place  of 
business  of  the  agent  for  the  opposite  party  being  held  sef- 
cient.  It  would  appear  at  one  time  to  have  been  not  mrasoal 
to  omit  lodging  a  copy  of  such  notes  with  the  derk  to  the 
process,  but  this  practice  was  prohibited  by  A.  S.  29th  Jul 
1767. 


CHAPTER  XXII. 

OF  EXPENSES  OP  PROCESS. 

In  conclusion,  some  observations  on  the  subject  of  expen- 
ses of  process  may  be  added  to  what  has  been  ahready  said, 
supra,  p.  342,  &c. 

Expenses  may  be  awarded  in  fiivour  of  a  porsaer,  altikoigh 
they  have  not  been  concluded  for  in  the  summons,  or 
although  a  less  sum  has  been  concluded  for  than  is  ulti- 
mately incurred,  Tait's  MS.,  "Expenses;"  but  a  c(»iGlasioB 
for  expenses  ought  always  to  be  inserted  in  the  summon^ 
ibid. ;  supra,  p.  226.^ 

Expenses,  except  in  some  special  cases,  where  they  v» 
ordered  by  statute  to  be  awarded  to  the  .sucoessfiil  ptfty* 
are  given  or  refused  in  the  discretion  of  the  judge,  takiq; 
into  view  the  whole  circumstances  of  each  particular  ouk.  It 
is,  of  course,  impossible  to  lay  down  any  rule  of  univanl  ap- 
plication here,  but  there  are  some  principles  of  a  more  geaeial 
description  which  may  be  stated.  Expenses  will  generally  be 
given  to  a  party  who  is  completely  successful  in  his  caae^  and 


^  As  to  conclusions  for  expenses  in  summonses  of  constitatioo,  tse  ^ 
pra^  p.  305,  note  (5). 
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more  particularly  will  they  be  awarded  against  his  adversary, 
inpomam  temere  litigantis,  if  he  has  litigated  rashly,^  unneces- 
sarily,  or  with  unusual  pertinacity,  Robertson  v.  Hyndman,  22 
June  1833,  xi.  S.  775  ;  or  where  his  conduct  generally,  in  the 
course  of  the  suit,  has  been  irregular  or  improper,  Clarke  v. 
Wilson,  7  July  1830,  viii.  S.  1025.  Where  a  party  has  in- 
dulged in  unnecessary  pleadings,  he  will  be  subjected  in  the 
expenses  thereby  caused,  although  he  may  have  been  success- 
ful on  the  whole  cause,  and  got  an  award  of  expenses  generally 
in  his  favour;  Hartdes,  Sfc.  v.  Lamont,  S^c,  2  June  1829,  vii.  S. 
695 ;  Sp&nce  v.  Gibson,  ^c,  13  Dec.  1832,  xi.  S.  212 ;  Rankm 
V.  R.  Bank  of  Scotland,  7  June  1839,  i.  D.  887 ;  Johnson  v. 
Croall,  19  Jan.  1844,  vi.  D.  410 ;  Campbell  v.  Gordon,  29  May 
1844,  vi.  D.  1097 ;  (see  supra,  p.  343) ;  and  the  party  cannot 
urge  as  against  his  opponent,  that  the  unnecessary  expense 
vras  really  caused  by  the  misconduct  of  his  own  agent.  Tern- 
pleton  V.  Wotherspoon  and  Mack,  21  May  1836,  xiv.  S.  812  ; 
i^ainst  whom  he  may  have  relief,  if  he  can  show  a  case  of 
gross  negligence  or  incapacity.  A  party  who  has  been  only 
partially  successful,  is  frequently  found  entitled  to  modified 
expenses.  The  account  will  be  taxed  by  the  auditor  in  the 
usual  way,  (supra,  p.  342),  the  amount  reported  to  the  Lord 
Ordinary  or  the  Court,  and  such  part  allowed  as  may  appear 
fair  and  reasonable  in  the  whole  circumstances ;  or  where  the 
expenses  can  only  be  of  a  limited  amount,  they  will  be  at 
once  modified  to  so  many  guineas.  Timeous  notice  must  be 
given  by  the  one  party  to  the  other,  if  it  is  wished  that  no 
farther  expenses  shall  be  incurred — as  where  he  intends  to 
abandon  the  litigation,  e.  g.  by  withdrawing  his  reclaiming 
note, — otherwise  he  will  be  liable  in  the  expenses  his  ad- 

^  The  inclination  of  the  Court  latterly  has  been  to  give  less  effect  to 
the  principle  of  awarding  expenses  against  a  party  who  litigates  rashly, 
and  to  hold  that,  even  where  the  litigation  has  been  carried  on  by 
the  losing  party  in  good  faith,  his  opponent  mast  be  indemnified  for  the 
expensea  disbursed  in  making  his  right  effectual.  See  particularly  Kirk- 
patnek  v.  /rvtiie,  jr6.,  18  Jan.  1846,  z.  D.  367. 
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versarj  may  have  incurred,  before  he  made  him  aware  of  his 
intention,  Wyllie,  ^c.  v.Richard,  ^c.,28Nov.  1837, xvi.S. 111. 
Although,  as  a  general  rule,  expenses  are  awarded  to  the 
successful  party,  there  are  only  a  very  few  cases  in  which  it 
can  be  said  that  this  is  invariably  done.     Where  the  object 
of  the  suit  is  vindication  of  character,  as  in  cases  of  defama- 
tion and  slander,  the  Court  allows  the  pursuer  his  expenses, 
although  the  jury  may  have  awarded  merely  nominal  damages. 
This  is  a  fixed  rule,  and  has  been  given  effect  to  in  many  cases, 
L.  Archd.  Hamilton  v.  Stevenson,  10  July  1822,  iii.  Mur.  86; 
Lane  v.  Mathieson,  23  Jan.  1841,  iii.  D.  434,  and  cases  there 
referred  to  ;  Gardner  v.  M'Kenzie^  4-c.,  24  June  1846,  viii. 
D.  859.     Where  the  pursuer's  personal  liberty  has  been  in- 
vaded, he  will  be  found  entitled  to  the  expenses  of  process, 
although  the  jury  may  have  given  him   nominal  damages 
only.  Cowan  v.  Campbell,  17  Dec.  1833,  xii.  S.  221.     Where 
the  defender,  in  the  course  of  the  litigation,  makes  a  judicial 
tender  to  the  pursuer  equal  to,  or  exceeding  in  amount,  what 
he  is  ultimately  found  entitled  to, — the  pursuer,  as  a  general 
rule,  is  subjected  in  the  expenses  of  process,  after  the  date 
of  the  tender,  Anderson  v.  Marshall,  24  Nov.  1835,  xiv.  S. 
54 ;  A,  D.  V.  Davidson,  23  Dec.  1836,  xv.  S.  306 ;  Imrie  v. 
MfVhannell,  21  Jan.  1847,  ix.  D.  522.     The  exception  from 
this  rule  of  those  cases  where  character  is  involved  alluded 
to  in  Ballendene  v.  Turner,  7  Mar.  1835,  xiii.  S.  636,  was  not 
supported  in  the  above  case  of  Anderson. 

By  the  Judicature  Act,  (6  Geo.  IV.  c  120,  5  July  1825), 
questions  of  expenses  must  be  determined  when  judgment  on 
the  merits  is  pronounced,  whether  in  the  Outeror  Inner  house, 
§§  17,  21 ;  and  unless  expenses  are  expressly  awarded,  even 
though  it  might  be  presumable  that  they  were  intended  to  be 
given, — as,  e,  g,  when  the  Inner  house  simply  adheres  to  a 
judgment  of  the  Lord  Ordinary,  allowing  expenses, — they 
will  not  be  held  to  be  given.  Grant  v.  Rose,  30  June  1835,  xiiL 
S.  1007.  Expenses  must  be  moved  for  at  the  time  when  the 
merits  are  disposed  of.  It  is  incompetent  to  present  a  petition 
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subseqnentiy,  to  have  the  point  of  expenses  disposed  of,  Kerr 
V.  Bremner,  17  Dec,  1836,  xiv.  S.  180 ;  aff.  15  July  1837,  ii.  S. 
and  M*L.  895 ;  but  a  motion  made  the  following  day,  before 
the  interlocutor  was  signed,  where  objections  to  the  audi- 
tor's report  had  been  repelled,  was  held  in  time,  Matthew 
V.  BaUingaU,  12  June  1844,  vi.  D.  1135.* 

An  appeal  to  the  House  of  Lords  on  the  question  of  ex- 
penses is  incompetent ;  M^Aulay  y.  Adam  and  Broum,  7 
May  1835,  i.  S.  and  M'L.  665.  Parties  really  appealing  as 
to  costs  will  not  be  allowed  to  mix  up  their  appeal  with 
matter  of  merits,  in  order  to  cover  the  appeal  for  costs, 
same  case ;  Oyne's  Tre.  y.  Dunnet,  25  Feb.  1839,  M«L.  and 
Rob.  28.  Where  the  liability  of  the  Grown  for  costs  was  in 
dispute,  the  competency  of  appeal  on  that  subject  was  sus- 
tained ;  Lord  Advocate  y.  I^rd  Dunglas,  28  Feb.  1842,  i. 
Bell,  App.  93. 

^  Mr.  Tait  has  the  following  remarks  on  the  incompetencj  of  making 
claims  for  expenses  of  process,  except  in  the  suit  itself:  *'  Giving  ex- 
penses after  extract,  or  in  a  suhsidiary  action,  would  be  highly  inexpe- 
dient,—-for  it  is  to  make  two  pleas  out  of  one.  It  requires  the  same 
examination  to  determine  as  to  expenses  as  in  the  principal  cause — and 
to  make  one  judge  on  the  merits,  and  another  on  the  expenses,  is  attended 
with  some  degree  of  absurdity.  Neither  is  there  any  reason  or  necessity 
for  allowing  this.  Expenses  may  be  given,  though  not  libelled,  or  to 
a  greater  extent  than  libelled,  so  require  only  to  be  asked.  Damages 
for  improper  litigation  are  somewhat  different,  and  have  been  sustained, 
Messrs.  Stirlings  v.  Roebuck^  ffe.  But  even  then  the  point  as  to  expenses 
after  extract  was  reprobated,  though  claimed  in  another  character  as 
dam^es.  See  this  point,  as  to  expenses  in  a  subsidiary  process,  after 
extract  discust,  reclaiming  petition  George  Steel,  Smith  tit  CaUon,  U 
July  1779,  against  Isobel^  ^c.  Watsons,  ordered  to  be  answered,  and  pe- 
tition and  answers  advised,  3  Aug.  1779.  The  Lords  were  unanimous, 
and  held  the  new  action  for  the  expenses  of  a  former  action  incompetent. 
They  considered  the  rule  as  a  golden  one,  not  to  be  infringed.  Same  in 
effect,  26  Jan.  1780,  Triggs  v.  Sommers,'*-^MS.  ««  Notes  as  to  Giving 
Expensea.'* 
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Where  a  case  has  been  decided  by  the  House  of  Lords, 
and  the  judgment  of  their  Lordships  exhausts  the  whole 
merits,  and  contains  a  remit  on  special  findings  as  to  ex- 
penses, it  is  incompetent  for  the  Court  of  Session  to  dispose 
of  the  expenses  prior  to  appeal,  although  the  judgment  of 
the  House  of  Lords  contains  a  general  remit  **  to  plt)oeed  m 
the  cause  as  shall  be  consistent  with  this  judgment  ;**  hA 
where  a  judgment  of  the  House  of  Lotds  does  not  exhansl 
the  whole  merits,  and  the  cause  returns  to  Ae  Court  of  Ses- 
sion for  farther  discussion  on  the  merits,  after  applying  the 
judgment, — ^it  is  competent  for  the  Court,  after  such  discos- 
sion,  to  dispose  of  the  whole  expenses  incurred  in  this 
Court,  whether  before  or  after  appeal, — ^though  no  specud 
remit  or  finding  may  hare  been  made  by  the  House  rf 
Lords  on  the  subject  of  expenses ;  Stewart  v.  Scot,  11  Mar. 
1836,  xiv.  S.  692 ;  Purves  v.  Landell,  31  May  1846,  Til  D. 
810 ;  see  Railtan  v.  Leonardj  12  June  1846,  viii.  D.  812 ;  N. 
B.  Railway  Co.  v.  Tod,  7  July  1847,  ix.  D.  1459-     So  after 
a  cause  has  been  discussed  in  the  Inner  house,  and  a  re- 
mit made  to  the  Lord  Ordinary,  his  Lordship  will  not  gire 
judgment  regarding  any  previous  expenses,  unless  speciallj 
empowered  by  the  remit  from  the  Court    Where  a  judg- 
ment of  the  Inner  house  was  silent  upon  the  point  of 
expenses,  and  the  case  was  remitted  to  the  Lord  Ordi- 
nary to  be  disposed  of  on  other  points  than  those  embraced 
in  the  judgment,  the  question  was  raised,  but  not  decided, 
whether  it  was  competent  for  the  Lord  Ordinary  or  the 
Inner  house  to  award  expenses  subsequently,  GiUies,  jpc  ▼• 
Craig,  30  May  1843,  v.  D.  1086. 

In  litigations  connected  with  Truste,  the  expeosea  on 
both  sides  are  often  allowed  out  of  the  trust  ftinds,  where 
any  advantage  has  arisen  to  the  trust  from  the  litigation,- 
as  where  obscurities  or  ambiguities  have  been  cleared 
up  or  explained,  &c. ;  Miller,  ^c.  v.  Black's  Trs.,  14  ivij 
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337,  ii.  S.  and  M<L.  866 ;  but  in  Kennedy  v.  Thorn  and 
Towfordy  20  July  1841,  iii.  D.  1266,  where  this  coarse 
onld  have  been  equiralent  to  making  the  successful  party 
\j  the  expenses  on  both  sides,  neither  party  was  found 
ititled  to  expenses.  The  practice  in  Scotland  of  allowing 
)8t8  out  of  an  estate,  or  other  funds,  to  a  party  who  has 
!;tempted  unsuccessfully  to  set  aside  an  existing  settlement 
lereof,  was  obserred  upon  in  the  House  of  Lords  in  E.  of 
trathmare  r.  Paul,  30  July  1840,  i.  Rob.  App.  189,  and 
le  reconsideration  of  it  strongly  recommended.  In  Allan  y. 
'kming,  20  June  1845,  vii.  D.  908,  Lord  Cockbum  observed. 
It  is  a  very  common  conception,  that  all  parties  attacking 
trust  fund  are  to  get  their  expenses  out  of  it.  I  hold  that 
ley  must  do  so  at  their  own  risk." 
Under  certain  British  statutes  extending  to  Scotland,  the 
ising  party  is  ordered  to  be  subjected  in  payment  of  double 
r  treble  costs.  The  mode  of  calculating  these  is  not  what 
light  be  expected  from  the  above  terms,  according  to  their 
ttoral  meaning.  Double  costs  are  thus  calculated, — 1st, 
le  ordinary  costs, — and,  2dly,  one  half  more ;  treble  costs. 
It,  the  common  costs, — and,  2dly,  half  of  these,  and,  3dly, 
sif  of  that  half,— Archbold's  Practice,  by  Chitty,  (1847),  ii. 
383.  The  power  conferred  by  the  different  statutes,  whether 
nblic,  local,  or  personal,  to  recover  double  or  treble  costs, 
)ems  now  at  an  end,  by  the  enactments  of  the  5  and  6 
ict.  c.  97,  (10  Aug.  1842),  §§  1,  2. 

It  is  a  fixed  rule  both  in  England  and  Scotland,  that  in 
dgations  with  the  Crown,  expenses  are  neither  asked  on 
le  one  hand,  where  the  Crown  is  successful,  nor  paid  on 
le  other,  where  the  Crown  loses  the  cause.  Lord  Advocate 
,  Lard  Dunglaa,  28  Feb.  1842,  Bell,  App.  93 ;  and  this 
olds  even  as  to  questions  regarding  the  hereditary  estates 
r  the  Crown,  King's  Advocate  v.  Magistrates  of  Kirkwall, 
t  Feb.  1832,  x.  S.  328. 
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In  actions  of  constitation  generally,  expenseB  of  procen 
are  not  awarded  in  favour  of  the  pnrsaer,  Fergusion  ▼.  Oficm 
of  State,  20  July  1749,  M.  4040 ;  Ruml  v.  Sims,  Bell's  8to. 
Cases,  166 ;  Carruthera  v.  Phillips  or  Hogg,  *e.  28  Nov.  1828, 
vii.  S.  81,  (supra,  p.  208)»  unless  unnecessary  opposilioBis 
given,  Jackson's  Trs.  r.Black,  31  May  1832,x. S.  597;  V.  MA- 
viUe  T.  Lady  Preston,  26  June  1841,  iil  D.  1101.  It  is  the  duty 
of  the  auditor,  in  taxing  an  account  between  agent  and  dienti 
not  only  to  deduct  from,  but  to  add  to  the  charges,  so  as  to 
make  them  conformable  to  the  established  regulations,  iteve 
V.  Dykes,  21  May  1829,vii.  S.  632.  Where  a  party  was  found 
entitled  to  expenses,  and  a  sum  was  struck  off  at  taxing, 
which  considerably  exceeded  one-fourth  of  all  that  was  al- 
lowed, the  Court  subjected  the  party  in  one-half  of  the  au- 
ditor's fees,  Hogg  r.  Balfour,  11  Feb.  1835,  xiiL  S.  451. 
See  also  Cameron  and  Mandatory  y.  Chapman  emd  Mm^ 
datory,  18  Nov.  1835,  xiv.  S.  24.    When  an  objection  is 
taken  to  the  auditor's  report,  and  the  party  fails  in  making 
it  good,  he  is  subjected  in  the  expenses ;  A.  S.  6  Feb.  1806, 
{Accounts  of  Expenses,  §-c.) ;  {supra,  p.  1021).     Asagenenl 
rule,  fees  to  two  counsel  only  wiU  be  allowed  as  against  a 
losing  party ;  but,  in  special  circumstances,  where  the  case  tf  of 
very  great  magnitude,  or  the  labour  very  heavy,  the  expend 
of  three  counsel  may  be  given,  M'Kemie  v.  Roy,  ifc.,  17 
June  1831,  ix.  S.  758.    As  the  discussion  regarding  tbe 
question  of  expenses  is  frequently  very  important,  a  fee  to 
senior  as  well  as  junior  counsel  will  be  sustained,  Craweour 
V.  St.  George  Steam  Packet  Co.,  24  Feb.  1844,  vi.  D.  762. 
The  Court,  unless  in  pecuUar  circumstances,  will  not  m- 
terferc  with  a  judgment  as  to  expenses  pronounced  by  the 
Lord  Ordinary  before  whom  the  litigation  has  gone  oOt 
Clephanes  v.  Kirkpatrick,  1  Dec.  1842,  v.  D.  226 ;  Hwn^ 
V.  Miller  and  Mand.,  11  Mar.  1845,  vii.  D.  604.    Although 
a  party  does  not  appear  in  the  action,  if  he  be  the  true 
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daminuB  litis  having  the  real  interest,  'he  may  be  subjected 
in  expenses,  Stevens  v.  Burden,  21  Nov.  1823,  ii.  S.  507,  (N. . 
E.  447) ;  Carsan  v.  MLauchlan,  8  Feb.  1828,  vi.  S.  505. 
A  law-agent  is  generally  entitled  to  interest  on  his  account 
(where  it  has  been  rendered)  after  a  year  from  the  date  of  the 
last  article,  Henry  v.  Sutherland,  13  Feb.  1801,  F.  C;  M.  An. 
Bent,  Apx.  No.  1 ;  1  Bell,  Com.  649.  Vaung  v.  Baillie,  3  Mar. 
1830,  yiii.  S.  624,  see  special  cases,  Napier  y.  Balfour,  2  June 
1835,  xiii.  S.  863 ;  Bremner  v.  Mabon,  13  Dec.  1837,  xvi.  S. 
213 ;  Formany.  Home,  20  June  1844,  vi.  D.  1189 ;  M'Ldlan 
ornd  Alexander's  Trs.  v.  Steele  or  Red/earn,  6  Dec.  1844,  vii. 
D.  179.  Interest  may  be  allowed  on  outlays,  though  refused 
on  the  business  accounts,  Napier  and  Bremner,  supra.  In 
Wood  r.Anstrutfier  and  Renton,  10  Dec.  1844,  vii.  D.  212,  the 
Court  approved  of  the  rule  adopted  by  the  auditor  in  taxing 
accounts  of  expenses,  that  where  the  expense  of  making 
written  copies  of  the  summons  for  service  amounts  nearly 
to  the  expense  of  printing  it,  parties  ought  to  print  the 
summons  at  once,  and  that  charges  for  copying  and  also  for 
printing  will  not  both  be  allowed. 

The  agent  who  conducts  a  suit,  as  the  party  by  whose 
labour  and  outlay  the  process  has  gone  on,  is  held  entitled 
to  demand  decree  in  his  own  name  for  the  expenses  awarded 
against  the  adverse  party,  ii.  Bell,  Com.  36 ;  Alison's  Trs. 
V.  WyUe,  20  ISoY.  1808,  Ibid;  and  this,  although  it  is  alleged, 
that  thereby  the  other  party  would  be  deprived  of  a  claim  of 
compensation, — the  principle  being,  that  the  sum  decerned 
for  is  not  the  client's,  till  the  agent's  expenses  are  defrayed, 
Smyth  V.  GemmiU  and  Herbertson,  9  July  1802,  F.  C. ;  M. 
6257;  Gordon  Y,  Wyllie,Ihid.  And  an  agent  ofa  pursuer  was 
held  entitled  to  decree  in  his  own  name,  although  the  ex- 
penses had  been  furnished  by  the  pursuer's  mother,  and  her 
creditors  had  arrested  in  the  defender's  hands,  Campbell  v. 
Montgomerie,  Note  to  Smyth  v.  GemmiU  and  Herbertson, 
supra.     But  where  the  agent  had  been  previously  paid  by 
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a  friend  of  the  client/ be  was  held  not  entitled  to  decree  in 
his  own  name,  Rermie  and  Pla/gfair  v.  Aitkm,  8  June  1811, 
F.  C. ;  ii.  Bell,  Com.  38,  n.  3.  Bat  although  an  agent  has 
allowed  decree  for  expenses  to  go  out  in  his  client's  name, 
he  is  entitled  to  appear  in  a  suspension  brought  by  the  partj 
decerned  against,  and  obtain  decree  for  them  in  his  own  name, 
M'Taviah  v.  Pedie,  13  June  1826,  iv.  S.  704,  (N.  E.  710). 

After  an  interlocutor  had  been  pronounced,  which  carried 
expenses  by  necessary  implication,  the  parties  having,  with- 
out the  knowledge  of  the  agent  who  had  right  to  these  ex- 
penses, settled  the  case  by  compromise,  and  this  apparently 
with  the  view  of  defeating  the  right  of  the  agent, — ^it  was  held 
that  he  was  entitled  to  his  expenses  from  the  party  against 
whom  the  interlocutor  was  pronounced,  HamiUon  and  Jaf- 
fray  y.  Brysan  and  Service,  17  June  1813,  F.  G. ;  ii.  Bell, 
Com.  39,  n.  1.  The  principle  of  this  decision  has  been 
given  effect  to  in  a  variety  of  cases,  Box  v.  Stewart,  8  Jnlj 
1818,  F.C.;  Jbd  and  Wright  v.  Wilson  and  MLellan,  7  Mar. 
1822,  L  S-  381,  (N.  E.  358) ;  Shss  and  Gemmell  v.  Kennedy, 
28  May  1823,  ii.  S.  344,  (N.  E.  302) ;  MKenzie,  4tc.  v.  Baa, 
13  June  1823,  ii.  S.  401,  (N.  E.  356) ;  Cheyne  v.  Cheyne  and 
Mackintosh,  18  Jan.  1832,  x.  S.  202;  McMillan  t.  Kemeig, 
4  July  1834,  xii.  S.  882. 

Where  each  party  is  found  entitled  to  expenses,  decree  in 
name  of  the  agent  will  only  bo  allowed  for  the  balance  of 
the  larger  of  the  two  accounts,  Stothart  v.  Johnstone's  Tn,, 
3  Dec.  1821,  ii.  Mur.  549 ;  Warburton  v.  Hamilton,  30  May 
1826,  iv.  S.  631,  (N.  E.  639);  Graham  v.  MArthwr  asd 
Johnston,  28  Nov.  1826,  v.  S.  50,  (N.  E.  46) ;  HalMai 
V.  Halliday,  22  Jan.  1828,  vi.  S.  406 ;  but  compensatiofi 
even  of  a  principal  sum  found  due  in  the  same  procctf 
to  the  party  who  is  subjected  in  expenses  will  not  be 
allowed ; — the  agent  of  the  party  in  whose  favour  an  award 
of  expenses  is  given,  being  entitled  to  decree  for  them  in  bis 
own  name,  Mtinro  v.  Bothwell,  16  Sep.  1846 ;  Arkley,  118- 
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CHAPTER  XXIII. 

OF  THE  CRIMINAL  JURISDICTION  OP  THE  COURT. 

As  formerly  noticed,  {mpra^  p.  33),  the  Court  has  a  ori- 
minal  jurisdictioii  in  certain  cases,  the  most  important  of 
which  are  forgery  and  falsehood,  and  fraudulent  bankruptcy. 
It  is  now  scarcely  in  use. 

A.— PROCEDURE  IN  CASES  OF  FORGERY  AND 
FALSEHOOD. 

SECT.  !• — HOW  PROCEEDINOS  COMMENCED. 

A  criminal  prosecution  for  forgery  or  falsehood  may  ori- 
ginate in  two  ways,  either  by  a  regular  action  of  reduction 
improbation,  with  concourse  of  Her  Majesty's  Advocate,  or  by 
a  petition  and  complaint  at  a  private  party's  instance,  with 
concourse  of  the  Lord  Advocate,  (or  by  the  Lord  Advocate 
alone),  and  it  has  not  been  unusual  to  combine  the  two  forms 
of  procedure ;  that  is  to  say,  after  the  reduction  improbation 
has  been  brought  into  Court,  and  there  appears  grounds  for 
suspecting  that  the  writings  sought  to  be  reduced  are  forged, 
to  have  recourse  to  the  petition  and  complaint.  The  form  of 
a  summons  of  reduction  improbation,  and  the  procedure  in 
the  action,  have  already  been  considered,  supra,  P.  iv.  8. 
The  most  ordinary  form  of  proceeding  criminally  in  later  times 
is  by  petition  and  complaint.  This  complaint  is  in  substance 
an  indictment,  and  it  must  therefore  be  drawn  with  the  same 
accuracy  and  precision,  have  appended  to  it  a  list  of  wit- 
nesses, and  be  served  on  the  pannel  Uke  an  indictment,  and 
on  the  same  ifiducice  of  fifteen  days. 

SECT.  II. — PROCEDURE. 

In  whatever  form  the  case  comes  into  Court,  the  party  can 
be  punished  only  if  ho  appear.  The  Court  will,  therefore, 
on  the  application  of  the  pursuer,  grant  warrant  to  incarce- 
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rate  the  person  of  the  defender ;  bat  where  the  forgery  is 
not  directly  charged,  bat  merely  the  facts  stated  from 
which  the  inference  is  drawn,  warrant  will  be  granted  only 
to  apprehend  and  bring  the  person  before  the  Court  for 
examination,  Ruasel  y.  Adie,  27  Jan.  1739,  lit.  6782.    After 
the  process  is  in  Coart,  bat  before  going  to  proof,  it  hai 
been  usual  to  examine  the  party  in  presence  of  the  Court; 
and  although  this  practice  has  been  disapproved  of,  i.  Hume, 
Com.  164,  it  seems  to  have  been  long  observed,  for,  besides 
the  cases  cited  by  Hume,  the  same  procedure  was  adopted 
in  the  case  of  Laird  ofLammerton  v.  E,  of  Leven  and  Ka^ 
nedy^  24  July  1661)  M.  6753,  and  the  same  course  is  inti- 
mated in  the  above,  case  of  Russel.    The  examination  of  the 
party  does  not  indeed  appear  more  objectionable  than  taldng 
the  party's  declaration,  as  is  usually  done  m  cases  in  criminal 
courts,  and  afterwards  using  that  evidence  against  him  at 
his  trial.    But  in  one  case,  the  Court  even  went  the  length 
of  examining  the  party  on  oath,  a  course  which  can  hardlj 
be  defended;  Lady  Towie  v.  Barclay ^  9  Nov.  1669,  M 
(16,669).  When  the  case  comes  into  Court,  parties  are  heard 
on  the  relevancy  of  the  libel  and  defences,  and  judgment  is 
pronounced  on  these,  and  if  the  relevancy  be  sustained, 
then  the  proof,  either  direct  or  indirect,  or  both  combined, 
is  taken.     The  pannel  has  a  great  latitude  in  bringing  for- 
ward new  defences  in  a  trial  for  forgery.     The  maxim  ii 
nunquam  concluditur  in/also.    The  Court  will,  to  the  latest 
stage  of  the  proceedings,  hear  any  relevant  defence,  though 
not  brought  forward  at  the  proper  time. 

SECT.   III. — JUDGMENT. 

When  the  proof  has  been  adduced,  and  the  counsel  for 
both  parties  fully  heard  upon  it,  the  Court  proceed  to  pre 
judgment.  If  they  find  the  pannel  guilty,  they  not  only 
reduce  and  improve  the  writs,  but  frequently  order  them  to 
be  torn  and  destroyed  in  their  presence ;  (see  tftipra,  p.  655). 
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They  may  also  punish  the  offender  to  any  extent  allowed  by 
law.  When  death  could  be  inflicted  for  forgery, — where  it  was 
thought  that  the  crime  deserved  the  last  punishment  of  the 
law,  as  the  Court  of  Session  could  not  punish  capitally, 
they  merely  found  the  documents  forged,  reduced  and  im- 
proved the  same,  found  the  pannel  guilty,  and  remitted  him  ^* 
to  the  Court  of  Justiciary ;  see  procedure  in  a  case  of  for- 
gery, shortly  stated  in  Bev.  452. 

When  the  Court  find  a  deed  forged,  it  has  sometimes  been 
insisted,  that  they  should  remit  the  user,  who  has  abidden 
by  it,  to  the  Court  of  Justiciary;  but  whether  the  Court 
choose  to  make  such  remit  or  not,  is  a  matter  for  their  own 
consideration ;  and  the  parties  may  always  proceed  against 
him  in  that  Court,  and  make  what  use  they  please  of  the 
decree  of  the  Court  of  Session,  Murray  y.  Murray,  14  Feb. 
1683,  M.  4806. 

SECT.  IV.  PROCEEDINGS  IN  COURT  OF  JUSTICIARY,  AFTER 
REMIT. 

In  consequence  of  this  remit,  an  indictment  is  prepared, 
charging  the  pannel  in  common  form.  This  indictment,  with 
a  list  of  witnesses  and  assize,  is  served  on  him  on  the  ordinary 
induciiB.  The  only  witnesses  required,  are  such  persons  as 
may  be  necessary,  in  peculiar  cases,  to  prove  the  pannel  is 
the  same  person  who  was  convicted  in  the  Court  of  Session, 
L  Hume,  ConL  165.  The  productions  are  only  the  extract- 
ed decree  of  the  Court  of  Session,  which  proves  itself,  and 
the  forged  writings,  authenticated  by  the  subscription  of  the 
Preeddent  of  the  Court.  The  extract  would  require  to  be 
ad  longum^  for  the  regulations  for  the  abbreviations  of  ex- 
tracts only  apply  to  extracts  of  civil  processes ;  {supra,  p. 
113).  It  must  contain  the  whole  depositions  of  the  witnesses; 
for  the  jury  are  entitled  to  look  into  these  depositions,  and 
thej  are  entitled  to  acquit,  if  they  think  the  evidence  insuffi-r 
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cient.  Neither  were  the  judges  of  the  criminal  court  bound 
to  condemn  the  pannel  to  death,  on  the  verdict  of  the  juij 
finding  him  guilty,  unless  they  thought  he  deserved  a  ca- 
pital punishment,  i.  Hume,  Com.  167. 

B.— OF  PROCEEDINGS  IN  PROSECUTIONS  FOR 
FRAUDULENT  BANKRUPTCY. 

SECT.  I. — STATUTES  REOARDINO  THIS  CRIHB. 

The  act  1621,  c.  18,  (Th.  Ed.  iv.  615),  "  Against  unlawfbl 
dispositions  and  alienations,  made  by  djrvours  and  bant 
rupts,"  after  making  certain  enactments  to  repress  such 
conveyances,  *'  declares  such  bankrupts  and  dyvours,  and  all 
interposed  persons,  for  covering  or  executing  their  frauds, 
and  all  others  who  shall  give  counsel  and  vnlful  assistance 
unto  the  said  bankrupts,  in  the  devising  and  practising  of 
their  said  fraudes  and  godlesse  deceits,  to  the  prejudice  of 
their  true  creditors,  shall  be  reputed  and  holden  dishonest, 
false,  and  infamous  persons,  incapable  of  all  honours, 
dignities,  benefices,  and  offices,  or  to  pass  upon  inquests  or 
assyzes;  or  to  bear  witnesse  in  judgment  or  outwith,  in 
any  time  coming."  By  the  act  1696,  c.  5,  (Th.  Ed.  x.  33), 
it  is  statuted  and  ordained,  ^^  That  if  any  person  shall  or  here- 
after defraud  his  creditors,  and  be  found,  by  sentence  ot  the 
Lords,  to  be  a  fraudulent  bankrupt,  the  degree  of  his  fraud 
shall  also  be  determined  by  the  same  sentence,  and  the  per- 
son guilty  not  only  held  to  be  infamous,  infamia  juris,  but 
also  be  by  them  punished  by  banishment  or  otherways 
(death  excepted),  as  they  shall  see  cause."  The  act,  64 
Geo.  III.  c.  137,  (25  July  1814),  §  33,  enacted  in  re£»eoce 
to  the  oath  taken  by  sequestrated  bankrupts  at  thmr  last 
examination,  ^'  that  all  persons  convicted  of  taking  the  above 
oath  or  affirmation  falsely,  shall  be  held  guilty  of  perjury, 
and  of  fraudulent  bankruptcy,  and  punished  accordingly,  and 
for  ever  rendered  incapable  of  holding  any  office  of  pub- 
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lie  trust  or  emolument ;  declaring  also,  that  if  the  bankrupt 
shall  wilfully  fail  to  exhibit  a  fair  state  of  his  affiurs,  or  to 
make  oath  in  the  terras  above  specified,  or  to  make  a  com- 
plete surrender,  be  shall  be  considered  as  a  fraudulent  bank- 
rupt, and  punished  accordingly,  and  rendered  ever  after  in- 
capable of  holding  any  office  of  public  trust  or  emolument, 
and  in  either  case,  shall  forfeit  every  benefit  or  privilege 
arising  from  this  present  act,  and  be  accounted  infamous, 
and  incapable  of  giving  evidence  in  any  court  of  justice,  or 
of  sitting  or  acting  on  any  assize  or  jury." 

By  §  137  of  the  present  Sequestration  Act,  2  and  3  Vict. 
c.  41,  (17  Aug.  1839),  "  any  party  guilty  of  wilM  falsehood, 
in  any  oath  or  affirmation  made  in  pursuance  of  the  act,  shall 
be  liable  to  prosecution,  either  at  the  instance  of  Her  Majes- 
ty's Advocate,  or  of  the  trustee,  with  the  concurrence  of  Her 
Majesty's  Advocate,  provided  that  in  the  latter  case  the 
prosecution  shall  be  authorized  by  a  majority  in  value  of 
the  creditors  present  at  a  meeting  to  be  called  for  the 
purpose." 

SECT.  II. — ^MUST  COMMENCE  WITH  A  PETITION  AND  COMPLAINT. 

The  prosecution  of  fraudulent  bankrupts  in  the  Court  of 
Session,  to  which  Court  the  cognisance  of  this  offence  was, 
till  the  statute  of  1827,  {supra,  p.  33),  exclusively  appropria- 
ted, (Ersk.  iv.  4. 79  ;  i.  Hume,  Com.  609 ;  Bell's  Notes,  128 ; 
Lord  Advocate  v.  Duncan,  21  Jan.  1823,  ii.  S.  132,  (N.  E. 
123);  aff.  28  June  1825,  i.  W.  and  S.  608),  seems  often  to 
have  originated  by  summons,  M^Kinnie,  Sfc.  v.  Forresters, 
28  July  1748,  Kilk.  64;  M.  Sup.  vol.  Kilk.  11;  and,  m- 
deed,  forms  of  such  summonses  are  to  be  found  in  our 
recent  style  books.  It  was,  however,  decided  long  ago, 
Syme  y.  Steel,  10  Aug.  1765,  M.  14,979;  and  again,  more 
recently,  Aitken,  ffc.  v.  Rennie,  11  Dec  1810,  F.  C,  that 
no  proceedings,  ad  vindictam  publicam,  could  proceed  in 
the  Onter  house,  and  therefore'  the  only  competent  form 
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of  proceeding  is  by  petition  and  complaint.  Ab  already  no- 
ticed, mercantile  companies  can  neither  sue  nor  be  saied  cri- 
minally, {suproj  p.  188),  nor  can  a  trustee  on  a  sequestrated 
estate  prosecute  the  bankrupt  for  fradulent  bankruptcy  in 
the  Court  of  Session.  Such  a  trustee  may,  with  the  con- 
currence and  authority  mentioned  in  last  section,  prosecute 
the  crime  in  the  Court  of  Justiciary,  or  in  the  Circuit  Court ; 
eupra,  p.  189. 

SECT.  IIL — FORM  OF  COMPLAINT. 

The  complaint  must  have  the  concurrence  of  the  Lord 
Advocate,  which  cannot  be  granted  after  the  case  comes 
into  Court,  Symet  supra.  The  acts  charged  must  be  de- 
tailed with  the  same  strictness  and  precision  as  in  a  cri- 
minal indictment ;  and  it  has  been  said  that  a  list  of  wit- 
nesses is  equally  necessary.  Neither  will  the  Court  aUoir 
any  irregularity  to  be  waved  by  the  respondentSi  or  to  be 
remedied  by  a  condescendence,  Macdonell  v.  Cameron^  ^. 
12  June  1824,  iil  S.  131,  (N.  E.  88) ;  ii.  BeU,  Com.  599.  The 
regulations  of  the  act  1701,  c.  6,  (Th.^Ed.  x.  272),  by  which 
a  party  accused  of  a  crime  is  enabled  either  to  force  on  hii 
trial,  or  to  obtain  his  liberation,  do  not  apply  to  the  Court 
of  Session ;  and,  therefore,  a  party  accused  of  firandulent 
bankruptcy  before  that  Court,  cannot  avail  himself  of  the 
provisions  of  the  act,  Duncan,  supra. 

The  complaint  generally  libels  on  the  act  1696,  c.  5,  {suprOj 
p.  1038),  and  after  setting  forth  the  facts  relied  on,  it  pnys 
for  a  warrant  to  serve  it  on  the  bankrupt,  and  to  apprehend 
and  incarcerate  him,  until  liberated  in  due  course  of  law. 
The  former  practice  was  to  bring  him  before  the  Court  for 
examination,  and  if,  after  being  examined  mpreaentia^  there 
seemed  grounds  of  suspicion  against  him,  he  was  then  incar- 
cerated. Diligence  should  also  be  craved  for  the  citation  of 
witnesses  and  recovery  of  papers.  If  the  party  be  already 
in  jail,  the  prayer  of  the  complaint  will  be,  to  ordain  him  to 
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remain  in  jail,  until  liberated  in  due  course  of  law,  and  to 
grant  warrant  to  the  magistrates  in  whose  jail  he  is  confined, 
to  keep  and  detain  him  accordingly. 

A  warrant  may  also  be  obtained,  authori^ng  a  derk  of 
Court  to  search  for,  and  take  possession  of,  the  party's  books 

and  papers,  and  bring  them  into  Court, v.  Kelties,  Feb. 

1776,  V.  Sup.  387,  and  other  cases  there.  Where  the  bank- 
rupt was  in  the  sanctuary,  the  Court  in  one  case  ordered  the 
books  and  papers  to  be  placed  by  the  clerk  in  the  hands  of 
the  bailie  of  the  Abbey,  or  his  depute,  Crers.  of  Geddes,  20 
July  1750;  B.  S.  p.  453,  &c.  The  Court  will,  of  course, 
grant  warrant  to  bring  such  a  bankrupt  out  of  the  sanctuary, 
when  necessary. 

SECT.  IV. — PROCEEDINGS  IN  COURT. 

After  the  party  is  committed  to  jail,  the  following  is  the 
mode  of  procedure  : — **  In  petitions  and  complaints  for  frau- 
dulent bankruptcy,  it  is  enacted  and  declared,  that  the  peti- 
tion and  complaint  shall  be  given  into  the  Court  as  at 
present,  who  shall  pronounce  an  interlocutor,  ordering  ser- 
vice thereof,  and  answers  in  writing  to  be  put  in,  and,  at 
the  same  time,  remitting  to  the  junior  Lord  Ordinary,  who 
shall  hear  the  parties  and  prepare  the  cause,  either  by  a  re- 
mit to  an  accountant  to  examine  the  books  of  the  bankrupt, 
and  to  report,  or  by  ordering  condescendence  and  answers ; 
the  accountant's  report,  or  the  condescendence  and  answers, 
to  be  printed  and  reported,  when  counsel  shall  be  heard,  if 
the  parties  require  it,  and  judgment  pronounced  as  accords, 
or  such  farther  proof  or  investigation  ordered,  as  the  Court 
may  deem  necessary  and  competent,  either  by  remit  to  the 
Jury  Court  or  otherwise,  as  the  Court  may  see  cause ;"  A. 
S.  11  July  1828,  §  90. 

SBCT.  V. — WHAT  AMOUNTS  TO  CRIME — PUNISHMENT. 

It  is  nearly  impossible  to  define  what  acts  are  to  be  held 
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to  amount  to  the  crime  of  fraudulent  bankruptcy.  Bat  it 
may  be  laid  down  in  general,  that  it  is  essential  that  the 
bankrupt  shall,  by  concealing  or  withholding  goods  or  funds, 
or  by  collusive  alienations  or  otherwise,  deprive  the  credi- 
tors of  what  ought  to  be  given  up  to  them,  for  payment  of 
their  debts.  Extravagance,  gaming,  wild  speculation,  im- 
providence, and  similar  conduct  whereby  bankruptcy  is  oc- 
casioned, do  not  constitute  fraudulent  bankruptcy ;  ii.  Bell, 
Com.  599. 

Not  only  the  bankrupt,  but  all  who  aid  and  abet  him  in 
his  schemes,  are  liable  to  be  punished  for  fraudulent  bank- 
ruptcy ;  see  statutes,  supra.    In  one  case,  APKinme^  S^c. 
(supra,  p.  1039),  the  party  aiding  and  abetting  was  found 
liable  in  payment  of  the  bankrupt's  debts,  and  in  other  cases 
the  punishment  has  been  imprisonment;   Cooper,  2  June 
1791,  B.  S.    As  to  the  debtor  himself,  the  Court  of  Session 
is  empowered  by  the  act  1696,  (supra) ^  to  inflict  any  punish- 
ment short  of  death,  and  we  find  in  our  older  practice  ba- 
nishment and  even  transportation  often  awarded  by  the 
Court.     Sitting  in  the  pillory  was  also  at  one  time  a  reiy 
common  punishment.     Latterly,  imprisonment  for  a  longer 
or  shorter  period  was  usually  substituted  in  its  place,  and 
the  pillory  is  now  abolished,  7  Will.  IV.  and  1  Vict.  c.  23,' 
(30  June  1837).    Besides  these  punishments,  there  are  also 
the  other  consequences  of  infamy,  &c.  attending  a  conviction 
for  fraudulent  bankruptcy,  before  noticed,  (supra,  p.  1038), 
and  the  party  cannot  plead  the  privilege  of  the  sanctuarj, 
nor  obtain  the  benefit  of  the  process  of  cessio  bonorum ;  ii 
Bell,  Com.  671  and  589. 

In  Mr.  Beveridge's  Form  of  Process,  p.  446,  will  be  found 
forms  of  interlocutors  applicable  to  this  department  of  the 
practice  of  the  Court. 

^  In  the  folio  edition  of  the  Public  General  Statutes,  this  act  b  enter^i 
as  applicable  to  England  only,  but  its  terms  are  quite  general. 
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No.  I. 
(Page  117)/ 
The  Minute-Book  of  the  Court  is  kept  ia  the  following  form : — 


Thursday,  3d  February  1848. 

PERMANENT  LORDS 
ORDINARY. 

LORD  OUNINGHAME. 

R.  B. 

D.  repelling  the  reasons  of  sus- 
pension, and  finding  the  letters 
and  charge  orderly  proceeded, 
in  suspension,  at  the  instance 
of  Robert  Jack,  commission- 
agent  and  mill-fumisher  in 
Glasgow,  AG  James  M'Cansh, 
sometime  cotton-waste  dealer 
in  Glasgow,  presently  residing 
at  No.  29.  Brown  street  there, 
and  John  M^Cansh,  sometime 
dealer  in  Glasgow,  presently 
residing  in  Grangemouth,  and 
William  Burns,  writer  in  Glas- 
gow, p  Monro.  Greig  &  Mor- 
ton, A. 

LORD  ROBERTSON.  , 

L.  N. 

D.  in  absence,  The  Honourable 
Alexander  Wood,  one  of  the 


Judges  of  the  Court  of  Session, 
and  others,  trustees  of  the  as- 
sociation or  copartnership  called 
The  English  and  Scottish  Law 
Life  Assurance  and  Loan  As- 
sociation, AG  John  Smith, 
Bryce  Smith,  Elizabeth  Smith, 
and  Mary  Smith,  all  residing 
in  Glasgow,  the  children  of  the 
late  John  Smith,  tea-merchant, 
formerly  residing  in  No.  183. 
Portland  street,  Laurieston, 
Glasgow,  and  James  Smith, 
merchant  in  Glasgow,  tutor- 
in-law  to  the  said  John  Smith, 
Bryce  Smith,  Elizabeth  Smith, 
and  Mary  Smith,  and  David 
Wilson,  general  grocer,  now  or 
lately  residing  at  No.  33.  Ar- 
gyll street,  Glasgow,  p  Baillie. 
Hope,  Oliphant,  &  Mackay,  A. 
D.  in  absence,  Hercules  James 
Robertson,  advocate.  Sheriff  of 
Renfrewshire,  and  others,  the 
trustees  of  the  association  or 
copartnership,  called  The  Eng- 
lish and  Scottish  Law  Life 
Assurance  and  Loan  Associa- 
tion, AG  David  Bell,  of  the 
firm  of  John  Smith  and  Com- 
pany, tea-merchants  in  Glas- 
goW)  and  James  Smith,  mcr- 


1046 


APPENDIX. 


chant  in  Qlasgow,  p  Baillie. 
Hope,  Oliphant,  &  Mackaj,  A. 

D.  for  expenses,  William  Ander- 
son, teacher,  Foulford,  parish 
of  Beath,  Ann  Anderson,  re- 
siding there,  and  Mrs.  Euphe- 
mia  Scott  or  Death,  widow  of 
the  late  Robert  Beath  of  Fonl- 
ford,  Henry  Inglis,  residing  at 
Foulford^  and  James  S.  Ron- 
aldson,  agent  for  the  Bank  of 

'  Scotland^,  Donfermline,  and 
their  agent,  AG  Ebenezer 
Christie,  moulder.  Crossgates, 
p  Cleghom.  W.  R.  Kermack, 
A. 

FIRST  DIVISION. 

INNER-HOUSE. 

Thursday,  3d  February  1848. 

L. 

A.  admitting  Charlotte  Francis 
Erskine  Meiklejohn  or  Scott, 
lately  residing  at  No.  8.  Kerr 
street,  now  at  No,  2.  Clerk 
street,  wife  ,of  Robert  Scott, 
No.  8.  Kerr  street,  to  the  be- 
nefit of  the  poor's  roll,  to  enable 
her  to  defend  an  action  at  the 
instance  of  the  said  Robert 
Scott,  AG  Her.  P.  Tumbull, 
A. 

A.  refusing  Donald  Sutherland, 
shoemaker,  Cowgate,  the  bene- 
fit of  the  poor's  roll.  P.  Tum- 
bull, A. 

A.  dispensing  with  the  citation 


of  any  of  the  next  of  Idn  to  die 
pupils  and  minors,  duldren  of 
the  deceased  Alexander  Mar- 
chison,  sometime  of  the  Island 
of  Jamaica,  afterwards  resid* 
ing  in  the  town  of  Elgin,  in 
Scotland,  on  the  father  and 
moiher^s  side,  oth^  than  ^oie 
named  in  the  petiticm  for  the 
trustees  and  execators  of  the 
said  Alexander  Murchison,  p 
Pattison.     Tho.  Baiilie,  A. 

Intimation  that  a  petition  has 
been  presented  by  Archibald 
Borthwick,  aooonntant  in  Ed- 
inburgh, trustee  on  the  seques- 
trated estate  of  John  Primrose 
Bertram,  W.S.  to  hare  himself 
appointed  judicial  factor  on  the 
estate  of  Naime  and  BeitiaiD, 
writers  to  the  signet,  Edin- 
burgh, p  Madde.  Huntcri 
Blair,  &  Cowan^  A. 

A.  appointing  the  petition  of  Pe- 
ter Clouston,  merchant  in  Glas- 
gow, and  others,  to  be  inti- 
mated to  the  defenders,  in  the 
summons  therdn  referred  to, 
p  Campbell.  Gibson-Giaigs, 
Dalziel,  and  Brodie,  A. 

Intimation  that  a  petition  btf 
been  presented  by  Ann  Oed- 
des,  formerij  residing  in  Dnb- 
lin,  now  in  Glasgow,  to  hafe 
William  West,  portioner  and 
house-factor  in  Gla^w^  s^ 
pointed  &ctor  loco  tuiorit  to 
Robert  Porter  and  Adam  Po^ 
ter,  children  of  the  deceased 
Jane  Geddes  otherwise  Poitai 
who  was  widow  of  Andrev 
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Porter,  broker  in  Glasgow,  p 
Macfarlane.  Charles  Fisher, 
A. 

D.  discharging  Alexander  Ro- 
bertson, newspaper  proprietor, 
publisher,  and  insurance-bro- 
ker in  Edinburgh,  of  all  his 
debts  contracted  at  and  prior  to 
the  14th  of  February  1834,  being 
the  date  of  the  sequestration  of 
his  estates,  p.  Patton.  Smith 
&  Kinnear,  A.  The  preceding 
seven  entries  dated  yesterday. 

D*  approving  of  the  whole  pro- 
ceedings, in  the  petition  of  the 
Bight  HonourableFrancis  Wil- 
liam, Earl  of  Seafield,  and  find- 
ing that  the  terms  of  the  Act 
of  Parliament,  6  and  7  Wil- 
liam IV.  cap.  42,  therein  men- 
tioned, have  been  duly  com- 
plied with,  p  Forbes.  Mac- 
kenzie, Innes,  &  Logan,  A. 

W. 

Intimation  that  the  lands  and 
estate  of  Balnageith,  lying 
within  the  Forrestry  of  Dar- 
naway,  parish  of  Forres,  and 
sheriffdom  of  EUgin  and  Forres, 
the  property  of  Archibald  Les- 
lie, is  to  be  again  exposed  to 
sale  within  the  Parliament  or 
New  Session-House  of  Edin- 
burgh, on  Wednesday  the  8th 
day  of  March  next,  between 
the  hours  of  two  and  four 
o'clock  afternoon,  at  a  reduced 
upset  price,  p.  Penney.  An- 
drew Clason,  Common  agent. 


Intimation  that  application  has 
been  made  by  Henry  David 
Hill,  W.S.  for  the  appointment 
of  Ralph  Erskine  Scott,  ac- 
countant, to  be  judicial  factor 
over  the  estate  of  the  deceased 
Mrs.  Jane  Tucker  or  Crawford, 
relict  of  John  Crawford  of 
Broadfield,  in  the  county  of 
Renfrew,  p  Cook.     Party,  A. 

SECOND  DIVISION. 

INNER-HOUSE. 

Thursday,3d  Fchruaty  1848. 

R. 

D.  in  terms  of  a  joint  minute,  in 
the  process  of  division  of  com- 
monty  at  the  instance  of  Chas. 
Ogilvy,  merchant  in  Lerwick, 
AG  Mrs.  Barbara  Ogilvy  Ro- 
bertson of  Ctossaburgh,  and 
John  Ogilvy  of  Quarif,  her 
husband,  for  his  interest,  the 
said  John  Ogilvy  for  himself, 
Willi<im  Mouat  of  Garth, 
James  Robertson,  fisherman  in 
Otterswick,  Robert  Niven 
Spence  of  Windhouse,  John 
Bartleson,  farmer  in  Raga, 
James  Hoseason  of  Ajrwick, 
shipmaster,  John  Hoseason  of 
Gutchcr,  his  brother,  Gilbert 
Scollay,  Hosea  Brown,  both  of 
Cunningster,  John  Henderson 
of  Gloup,  and  his  tutors  and 
curators,  if  he  any  has,  John 
Hoseason  of  Bayann,  William 
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Uoseason  of  Dalsetter,  and 
George  HoBeason  of  Basta, 
and  his  taton  and  curators,  if 
he  any  has,  and  also  the  said 
James  Hoseason  of  Ajmck, 
the  Right  Honourable  Lau- 
rence Lord  Dundas^  William 
Hajof  Laxfirth,  Thomas  Leask 
of  Uyea,  Basil  Spence  of  Rea- 
firth,  surgeon  in  Lerwick, 
Jas.  Barclay,  parochial  teacher 
in  Lerwick,  Andrew  Dishing- 
ton  Mathewson^  parochial 
teacher  of  Mid  and  South  Yell, 
Robert  Davidson,  farmer  in 
Aywick^  James  Williamson  of 
Midby,  and  his  tutors  and  cu* 
rators,  if  any,  the  Rev.  James 
Robertson,  minister  of  the  uni- 
ted parishes  of  Mid  and  South 


Yell,  the  said  James  Robert- 
son, as  moderator  of  the  Bar- 
ravoe  Presbytery  of  Zetland, 
and  Alexander  TuUoch,  as  suc- 
cessor of  the  deceased  Charles 
Ogilvy,  merchant  in  Lerwick, 
p  O.  Napier.  Adam  Paterson, 
common  Agent  Dated  yes- 
terday. 

JURY  CAUSE. 

D.  for  expenses,  Robert  White, 
engineer,  Glasgow,  in  the  ac- 
tion against  Robert  Clougb, 
manager  of  the  Glasgow  Pot- 
tery, Stafford  street,  Glasgo«r, 
(First  Division),  p  Maidment 
Rich.  Arthur,  A. 


^'  The  Lords  sometimes  allow  acts  and  incident  diligences  to  be 
extracted,  without  abiding  the  reading  of  the  minute-book ;  but  this 
requires  a  regular  dispensation  in  the  interlocutor.  In  cases  of 
great  urgency,  a  dispensation  is  sometimes  granted,  in  the  extract- 
ing even  of  decrees.  But  this  ought  never  to  be  applied  for,  unless 
indispensably  necessary,  as  it  does  not  seem  altogether  dear  how 
far  the  powers  of  the  Court  extend  in  ^  this  respect.  See  decision. 
24  Feb.  1795,  Common  Agent  in  the  Ranking  of  Pdqukmn 
against  Andrew  Corrie,"  (M.  12,190),  "  New  Form  of  Process," 
(2d  Ed.  1799),  313.  In  our  later  practice,  the  reading  of  the 
minute-book  is  frequently  dispensed  with,  both  in  the  Inner  and 
Outer  house;  (see  instances,  supra,  pp.  565,  708,  793,  10I9)> 
The  effect  of  this  is,  to  allow  extract  to  be  procur^  immediatelj ; 
but  the  interlocutors  appear  in  the  minute-book  in  the  usual  waj. 
When  decrees  are  pronounced  not  finally  exhanstinff  the  case, 
care  should  be  taken  that  the  interlocutors  contain  a  warrant  to  extract 
ad  interim.  Without  this  authority  it  is  the  extractors  duty  to 
transmit  the  process  to  the  general  record,  as  the  warrant  of  the 
extract  issued.  The  authority  to  extract  ad  interim,  entitles  him  to 
re-transmit  the  proceedings  to  the  clerk.  ^ 
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No.  11. 


(Pages  444,  Note,  449). 

ACT  OF  SEDERUNT  TO  REGULATE  PROCEEDINGS 

IN  THE  BILL  CHAMBER.— 24th  December  1838. 

The  Lords  of  Council  and  Session,  taking  into  consideration,  that 
by  an  act  passed  in  the  first  and  second  years  of  her  present  Majesty, 
c  86,  intituled,  "  An  act  to  diminish  delay  and  expense  in  adyo- 
cations  and  suspensions  in  the  Court  of  Session  in  Scotland,"  they 
are  empowered  from  time  to  time,  to  make  such  further  regulations 
by  act  or  acts  of  sederunt,  as  they  may  deem  proper  for  carrying 
into  effect  the  purposes  of  said  act :  That  by  an  act  passed  in  the 
same  year  of  her  present  Majesty,  c.  I J  8,  intituled,  ^'  An  act  to 
make  certain  alterations  in  the  duties  of  the  Lords  Ordinary,  and 
in  the  establishment  of  clerks  and  officers  of  the  Court  of  Session 
and  Court  of  Commissioners  for  Teinds  in  Scotland,  and  to  reduce  the 
fees  payable  in  those  Courts/'  they  are  empowered  from  time  to  time, 
from  and  after  the  passing  of  said  act,  to  make  such  further  regu- 
lations by  act  of  sederunt  as  they  may  deem  meet,  for  the  purpose 
of  carrying  into  effect  the  purposes  of  this  act,  and  of  duly  appor- 
tioning the  business,  and  regulating  the  duties  to  be  performed  by 
the  seyeral  clerks  and  officers  of  Court :   And  that  by  said  acts 
certain  changes  are  made,  as  well  in  the  forms  of  process  in  the  Bill 
Chamber,  as  in  the  number  and  duties  of  the  clerks  of  the  bills ; — 
Do  therefore  hereby  enact  and  declare,  that  on  and  after  the  1st  day 
of  January  1839,  the  following  regulations  shall  take  effect: — 

I.  With  the  view  of  providing  for  the  proper  intimation  of  notes 
of  advocation  and  suspension  presented  in  the  Bill  Chamber^  in 
future,  the  agent  for  the  complainer  shall  bring  along  with  the 
note,  at  the  time  be  first  presents  the  same,  a  copy  thereof  (which 
copy,  unless  the  complainer  think  it  necessary,  need  not  contain  the 
annexed  reasons  or  state  of  facts,  and  pleas  in  law)  ;  and  the  clerk 
shall  certify  the  presenting,  sisting,  or  passing  of  the  note  by  a  certi- 
ficate annexed  to  the  said  copy  thus  prepared  for  service. 

II.  It  being  enacted,  in  section  third  of  said  act,  relative  to  advo- 
cations from  interlocutory  judgments^  that  on  such  caution  as  is  by 
the  present  practice  required,  being  certified  as  aforesaid  to  have 
been  found  in  the  inferior  court  in  common  form,  such  note  of  advo- 
cation shall  be  received  and  marked  by  the  clerk  in  the  Bill  Chamber, 
and  whereas  by  the  present  practice  caution  in  certain  cases  is  found 
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in  the  Bill  Chamber,  while,  by  the  said  statate*  the  adjutoMit « 
caution  in  all  cases  of  advocation  seems  to  be  transferred  to  the  ii- 
ferior  courts ; — It  is  therefore  declared,  that  caution  in  all  notes  of 
advocation,  whether  &om  final  or  interlocutory  jadgments,  wfaen  em- 
petent,  shall  be  found  in  the  inferior  court,  and  not  in  the  Bill  da- 
ber,  and  the  advocator  in  such  advocations  from  interiocutoij  jd^ 
ments  as  at' present  require  caution,  as  well  as  in  adrocatioiis  fimsfiai 
judgments,  shall,  along  with  his  note  of  adrocation,  produce  t  certi- 
ficate from  the  clerk  in  the  inferior  court,  that  caution  hm  lea 
thereon  found  for  expenses :  And  it  is  further  declared,  tiiat  wki 
any  notes  of  advocation  presented  in  the  Bill  Chamber,  in  tcotf  if 
the  third  section  of  said  act,  shall  be  passed   de  piano,  or  wito 
answers,  intimation  of  the  interiocutor  passing  such  note  ibli  k 
made  both  to  the  clerk  of  the  inferior  court  and  to  the  agent  of  ik 
opposite  party  therein,  or  to  the  party  himself  if  he  has  no  a^^ 
and  a  certificate  thereof  shall  be  returned  to  the  Bill  Chamber  befcs 
the  cause  is  transmitted  to  the  Court  of  Session. 

III.  WhereaSi  by  section  fourth  of  said  act,  it  is  eoadd.  M 
judgments  of  any  inferior  court  may  be  brought  under  review  of  ik 
Court  of  Session  by  suspension,  on  caution  being  found,  asd  tls 
certain  forms  of  procedure  are  to  be  observed,  mrhen  a  party  is  deans 
to  have  such  decree  pronounced  injbro,  suspended  without  caatia. 
or  on  juratory  caution,  but  contains  no  provision  respecting  bills  fit 
suspension  on  consignation,  while  the  later  act,  1  and  2  Victoria,  '• 
118,  §  14,  aflTords  evidence  that  this  practice  was  understood  asiw 
abrogated  ; — It  is  therefore  declared,  that  it  shall  still  be  compdo'^ 
to  present  suspensions  on  consignation,  and  that  consignation  sIbC 
still  be  required  in  those  cases  in  which  by  the  present  practice  it  i> 
held  necessary ;  the  same  procedure  being  always  observed  in  skL 
suspensions  as  is  therein  provided  for  suspensions  mthout  cautioft 
or  on  juratory  caution :  And  it  is  further  declared,  that  in  all  casa 
in  which  consignation  is  to  be  made  in  the  Bill  Chamber,  with  tK 
exception  of  suspensions  of  decrees  in  absence  pronounced  in  \k 
Court  of  Session,  the  sum  to  be  consigned  shall  be  paid  into  one  d 
the  incorporated  banks,  therein  to  remain  for  the  disposal  of  ik 
Court,  and  the  deposit  receipt  thereof  shall  be  lodged  with  the  ckii 
of  the  process,  and  forthwith  transmitted  to  the  repository  of  depost 
receipts  kept  by  the  clerks  of  Court. 

IV.  In  all  notes  of  suspension,  suspension  and  interdict,  or  H^k- 
ration  presented  without  caution,  or  on  juratory  caution  or  on  ci»a- 
signation,  it  shall  be  coinj)ctLiit  to  the  party,  at  any  time  befun  >uch 
note  bhall  be  advitjcd  upon  ansuds,  tn  amend  his  noto,  to  the  (If'-'- 
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of  offering  juratory  cautioii»  in  the  case  where  no  caution  has  been 
preyiooslj  tendered,  or  consignation,  or  fall  caution,  as  the  case  maj 
be,  by  lodging  a  minute  to  that  effect,  duly  intimated  to  the  agent 
for  the  opposite  party  ;  or  he  may  afterwards  correct  the  same,  with 
the  special  leave  of  the  Lord  Ordinary  or  the  Court,  giren  after 
hearing  both  parties  on  thb  point ;  provided  always,  when  notes  of 
suspension  are  so  amended,  that  it  shall  be  in  the  power  of  the 
Lord  Ordinary  and  the  Court  to  give  any  order  as  to  the  expenses 
occasioned  by  the  presentment  of  the  bill  in  ititoriginal  shape,  that 
may  appear  to  them  to  be  just,  with  power  to  their  Lordships  also 
to  limit  the  time  for  finding  caution  or  making  consignation,  to  such 
period  as  shall  appear  to  be  proper,  in  the  circumstances  of  the  case ; 
and  if  any  note,  as  thus  corrected,  is  afterwards  refused  for  want  of 
the  caution  or  consignation  offered,  no  second  note  to  the  Lord 
Ordinary  shall  be  competent,  as  allowed  in  certain  other  causes  by 
section  7th  of  this  act 

Y.  It  being  enacted  in  section  4th  of  the  said  act,  that  it  shall  be 
competent  to  reclaim  to  the  Inner  house  against  the  interlocutor 
passing  or  refusing  a  note  of  suspension ;  and  it  being  enacted  in 
section  6th,  that  the  power  to  reclaim  to  the  Inner  house  shall  re- 
main as  at  present ;  and  as  the  form  of  review  by  second  notes  of 
suspension  to  the  Lord  Ordinary  is  not  given  or  referred  to  in  the 
statute ; — It  is  therefore  declared,  that  parties  dissatisfied  with  the 
interlocutor  of  any  Lord  Ordinary  on  a  note  advised  either  during 
the  sitting  of  the  Court  or  in  vacation,  shall  lodge  a  reclaiming  note 
to  the  Court  against  the  same ;  provided  always,  that  all  reclaiming 
notes  shall  be  intimated  to  the  agent  of  the  opposite  party,  and  clerk 
of  the  bills,  and  in  time  of  Session  be  duly  marked  and  boxed  within 
fourteen  days  from  the  date  of  the  interlocutor  reclaimed  against ; 
and  in  vacation  or  recess,  that  the  same  shall  be  intimated  to  the 
opposite  agent  and  the  clerk  of  the  bills  within  the  said  fourteen 
days,  and  duly  marked  and  boxed  on  the  first  box-day,  or  if  no  box- 
day  intervenes,  on  the  first  sederunt  day  thereafter:  Audit  is  further 
declared,  that  such  reclaiming  notes  shall  neither  prevent  the  clerk 
to  the  bills  from  issmng  the  passed  note,  or  a  cerdficate  of  refusal, 
as  the  case  may  be,  nor  hinder  the  interlocutor  submitted  to  review, 
from  being  carried  into  effect  by  the  opposite  party,  unless  the  Lord 
Ordinary  on  the  Bills  shall  as  heretofore  stay  proceedings,  on  special 
cause  shewn  by  a  note  for  the  party,  by  prohibiting  the  delivery  of 
the  note,  or  the  issuing  of  the  certificate,  on  such  terms  and  condi- 
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tions^  and  during  such  time  as  he  may  judge  reasonable,  for  enabling 
the  party  to  obtain  a  review  of  the  interlocutor. 

YI.  When  a  reclaiming  note  is  lodged  against  any  interlocutor  in 
the  Bill  Chamber,  passing  or  refusing  a  note  of  suspension,  or  against 
an  interlocutor  remitting  with  instructions,  either  in  a  note  of  sus- 
pension or  of  adyoeation,  where  that  is  competent,  there  shall  be 
appended  to  the  note,  in  the  former  case,  a  copy  of  the  note  of  sus- 
pension, with  the  statement  of  facts  and  note  of  pleas  in  law,  and  of 
the  answers  thereto )( and  in  the  latter  case,  and  in  all  suspensions 
of  final  judgments  of  inferior  judges,  a  copy  of  the  note  of  suspen- 
sion or  advocation,  with  the  statement  of  facts  or  reasons  of  advoca- 
tion, and  note  of  pleas  in  law  and  the  answers  thereto,  and  also  of 
the  summons  and  defences  or  record  (if  any)  in  the  inferior  court 

VII.  When  any  note  of  suspension,  or  of  suspension  and  inter- 
dict, or  liberation,  shall,  either  during  session  or  racation  be  refused, 
in  respect  that  caution  has  not  been  offered  or  found,  or  upon  any 
ground  not  on  the  merits ;  and  likewise  where  such  note  shall  have 
been  passed,  and  a  certificate  of  no  caution  or  consignation,  or  other 
&ilure  to  implement  any  condition  of  such  interlocutor,  has  been 
issued,  it  shall  be  competent  (excepting  only  in  the  cases  specified  in 
section  4),  on  payment  of  previous  expenses,  to  present  a  second 
note  of  suspension,  the  procedure  upon  which  shall  be  the  same  as  is 
provided  in  the  said  act  with  regard  to  notes  of  suspension,  and  sus- 
pension and  interdict,  or  liberation. 

VIII.  In  all  notes  of  suspension  when  refused,  the  certificate  of 
refusal  shall  not  be  issued  till  forty-eight  hours  after  the  entry  of  the 
refusal  in  the  minute-book ;  and  if  the  notes  are  passed,  the  inter- 
locutor shall  not  take  effect  until  forty- eight  hours  after  such  inter- 
locutor has  been  entered  in  the  minute-book,  except  as  a  continuance 
of  the  sist  or  interdict  where  the  interdict  hits  been  continued,  and 
where  bills  of  suspension  and  liberation  are  passed,  they  may  be 
carried  into  effect  as  heretofore :  Farther,  in  cases  where  caution  is 
to  be  found  after  the  passing  of  the  note,  the  interlocutor  shall  not 
take  effect  until  caution  has  been  found. 

IX.  When  a  note  of  suspension  or  advocation  has  been  passed  on 
caution,  or  on  any  condition  requiring  fo  be  implemented  before  the 
interlocutor  takes  effect,  the  opposite  party  shall  not  be  entitled  to  a 
certificate  of  no  caution  or  other  failure  to  implement  such  con- 
dition, without  intimating  to  the  party  that  he  is  to  apply  to  the 
clerk  for  the  said  certificate  ;  a  certificate  of  which  intimation  shall 
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be  lodged  with  the  clerk:  and  the  clerk  shall  not  give  oat  the  cer- 
tificate until  the  expiry  of  twenty-four  hours  after  such  intimation. 

X.  It  being  enacted,  by  the  Judicature  Act,  6  Geo.  IV.  c.  120, 
§  40,  that  interlocutors  allowing  a  proof,  in  cases  in  which  the  claim 
exceeds  £40,  may  be  advocated  to  the  Court  of  Session,  for  the 
purpose  of  such  cases  being  tried  by  jury ;  which  bills  are  at  present 
passed  at  once  without  answers,  and  without  caution ;  and  although 
there  be  no  special  provision  in  the  act  1  and  2  Victoria,  c.  86,  for 
any  procedure  in  such  notes  in  future,  different  from  that  provided 
for  other  advocations  of  interlocutory  judgments,  yet  as  it  does  not 
appear  from  any  part  of  the  last  statute,  that  the  enactment  of  the 
6th  of  Geo.  IV.  c.  120,  §  40,  was  meant  to  be  in  any  respect  altered 
or  affected  ; — It  is  therefore  declared,  that  the  same  procedure,  as 
far  as  it  applies,  shall  be  observed  in  all  cases  advocated  under  the 
said  Act  of  6th  Geo.  IV.  c.  120,  §  40,  as  fit  for  jury  trial,  as  is  pro- 
Tided  in  the  late  statute  1  and  2  Victoria,  c.  86,  with  regard  to  ad- 
Tocations  of  final  judgments,  except  that  no  caution  shall  be 
required. 

XI.  It  being  enacted,  in  section  first  of  the  said  Act  of  I  and  2 
Victoria,  c.  86,  That  within  fifteen  days  after  the  date  of  the  inti- 
mation of  the  note  of  advocation,  in  cases  of  final  judgment  it  shall 
be  competent  to  call,  and  thereafter  to  enrol  the  cause  in  the  weekly 
printed  roll ;  and  in  section  third  of  the  said  act,  it  is  also  enacted, 
that  in  case  the  Lord  Ordinary  shall  pass  any  note  of  advocation 
presented  in  the  Bill  Chamber,  from  an  interlocutory  judgment,  the 
cause  may,  after  the  expiry  of  fifteen  days  fi-om  the  passing  of  the 
note^  be  called,  and  thereaft;er  enrolled  in  the  weekly  printed  roll ; 
and  similar  provisions  are  made  in  the  fourth  and  fifth  sections  of 
the  act,  as  to  calling  and  enrolling  suspensions  after  the  lapse  of 
fifteen  days  ;  and  as  it  is  apparent  that  the  legislature  intended  that 
the  calling  and  enroUing  of  all  advocations  and  suspensions  should 
be  placed  on  the  same  footing,  and  that  none  of  the  same  should  be 
called  till  after  the  lapse  of  fifteen  days  fcom  the  intimation  or 

'  passing  of  the  note ;  —It  is  therefore  declared,  that  notes  of  advoca- 
cation  from  final  judgments  shall  not  be  called  and  thereafter  enrolled 
in  the  weekly  printed  (oil,  as  aforesaid,  until  the  elapse  of  fifteen 
days  after  intimation  has  been  made  to  the  opposite  parties ;  and  that 
after  the  elapse  of  the  said  fifteen  days,  it  shall  be  competent  to  call^ 
and  thereafter  to  enrol  such  advocations  in  like  manner  as  letters  of 
advocation  are  at  present  called  and  enrolled. 

XII.  It  shall  be  competent  to  the  respondent  or  charger,  in  all 
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notes  of  advocation  or  suspension,  after  the  ezpiij  of  fifteen  days 
after  the  interlocutor  passing  the  same  shall  hare  taken  effect,  to  put 
up  a  protestation  in  the  minute-hook  of  the  Court  of  Session  to  force 
on  the  discussion  of  the  same,  in  like  manner  as  in  ordinaij  pro- 
cesses originating  in  this  Court ;  and  if  he  shall  extract  the  said  pro- 
testation, he  shall  he  at  liberty,  as  at  present,  to  applj  to  the  Lord 
Ordinary  on  the  Bills  for  his  expenses,  both  against  the  principal  and 
against  the  cautioner. 

XIII.  When  notes  of  adrocation  or  suspension  hare  been  passed 
by  the  Lord  Ordinary  on  the  Bills,  such  note,  along  witii  tiie 
answers,  if  lodged,  and  productions,  shall  be  transmitted  from  the 
Bill  Chamber  to  the  office  of  the  clerk  to  the  process  in  the  Outer 
house,  at  any  time  after  the  interlocutor  passing  the  bill  shall  have 
taken  effect,  that  the  party  or  his  agent  taking  the  lead  in  theproce» 
TOBf  rcqoiia ;  and  the  agent  for  the  party  making  the  transmission 
shall  furnish  the  nssisNnt  clerk  with  the  proper  note  necessary  to  be 
giren  to  the  calling  clerk ;  ifHiemqion  the  assistant  derk  shall  get 
the  case  printed  in  the  calling  Ibt  for  the  wtek^  and  be  afterwards 
responsible  for  the  writs  transmitted. 

XIY.  It  being  enacted  by  the  said  Act  1  and  2  Victoria,  e.  118, 
§  14,  that  there  shall  be  only  two  clerks  of  the  bills,  who  shall  hare 
die  whole  charge  of  the  Bill  Chamber  department,  and  shall  be 
responsible  for  the  reputed  solrency  of  cautioners,  and  for  consigned 
money,  in  like  manner  as  the  Bill  Chamber  clerks  are  at  present; — 
It  is  declared,  that  the  clerks  who  hare  been  appointed  to  the  Bill 
Chamber,  shall  divide  or  arrange,  under  the  direction  or  approbation 
of  the  Lord  Ordinary  on  the  Bills,  the  duties  to  be  performed  by 
each  respectively ;  and  they  may,  with  the  direction  or  approbation 
of  the  Lord  Ordinary,  from  time  to  time  make  such  alteration  on  these 
arrangements  as  may  be  conducive  to  the  more  convenient  despatch 
of  business:  Declaring  always,  that  the  said  clerks  shall  publish 
these  arrangements,  and  any  alterations  thereof,  by  notices  put  upon 
the  walls  of  the  Bill  Chamber,  or  otherwisei  in  such  maimer  as  may 
best  give  practitioners  information  as  to  the  same :  And  farther  de> 
daring,  that  each  clerk  shall  only  be  responsible  for  the  cantion 
accepted  by  himself — ^to  the  same  extent,  aivd  on  the  same  groundi 
only  in  which  the  clerks  are  at  present  liable  for  caution. 

XY.  The  procedure  on  all  bills  presented  on  or  prior  to  dlst 
December,  shall  be  conducted  through  the  Bill  Chamb^  and  Signet 
according  to  the  present  forms;  but  the  fees  oi  Court  thereon  shall 
only  be  leviable  after  3l8t  December^  according  to  the  sdiedule  in  the 


APPENDIX.  1055 

late  8tatate,  so  far  as  applicable ;  and  in  proceedings  upon  former 
bills,  for  which  no  fees  are  prorided  in  the  schedule,  there  shall  not 
be  anj  fees  leyied  after  the  said  3l8t  December ;  reserving  the  right 
of  the  keepers  or  officers  of  the  signet  to  leyj  the  usual  fees  on  any 
writs  passing  through  their  office. 

XVI.  On  and  after  the  1st  of  January  1839,  all  notes  of  advoca- 
tiony  advocation  and  interdict,  suspension,  and  suspension  and  inter- 
dict, shall  be  prepared  in  the  terms  or  general  form  of  the  schedules 
hereto  annexed,  or  as  nearly  thereto  as  the  nature  of  the  case  may 
admit  of. 

XVII.  All  former  acts  of  sederunt  at  present  subsisting  in  relation 
to  proceedings  in  the  Bill  Chamber,  in  so  far  as  not  hereby  altered, 
shall  continue  in  force. 

And  the  Lords  appoint  this  act  to  be  inserted  in  the  books  of 
sederunt,  and  to  be  printed  and  published  in  common  form. 

D.  BOYLE,  J.  P.  D. 


APPENDIX. 
SCHEDULE  referred  to  in  Section  XVI. 

FORMS  OF  NOTES  OF  ADVOCATION. 
I.   FINAL  JUDGMENT. 

(Prefix  Interlocutors  complained  of). 

Unto  the  Bight  Honourable  the  Lords  of  Council  and  Session, 
NOTE  of  ADVOCATION  for  A.,  Merchant  in  B.,  against  C, 
Merchant  in  D. 

THAT  in  action  at  the  instance  of  the  said  against 

the  said  depending  before  the  sheriff  of  M.  (or  other  in- 

fa^j^*^^)f  the  prefixed  interlocutors  T?ere  pronounced,  which  the 
oomplainer  now  submits  to  the  review  of  your  Lordships,  being  ad- 
vised that  the  same  are  erroneous  and  contrary  to  law.  That  the 
oomplainer  has  found  caution  in  common  form  for  payment  of  the 
expenses  incurred  in  the  said  process  in  the  inferior  court,  and  also 
for  such  expenses  as  may  be  incurred  in  the  Court  of  Session,  con- 
form to  certificate  by  the  clerk  of  the  sheriff-court  herewith  produced. 
(A.) 

May  it  therefore  please  your  Lorships  to  advocate  the  said  action 
from  the  said  sheriff  (or  other  inferior  judge)  to  your  Lord- 
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ships,  and  to  discharge  the  said  sheriil^'  ai|||d  all  other  inferior 
judges,  from  farther  proceeding  therein ;  (JB)  or  to  do  other- 
wise in  the  premises  as  to  your  Lordships  shall  seem  proper. 
According  to  justice^  &a 

{Signed  by  Agent). 

Note. — If  an  Interdict  is  crared,  add  at  (A),  "'  and  so  far  as  regards 

the  interdict  crared,  is  willing  to  find  caution  in  your  Lordships* 

books."     And  at  (B)  <'  and  to  interdict,  prohibit,  and  discharge  the 

said  from,  {here  slate  the  terms  of  the  Interdict  wanted). 

2.  INTERLOCUTORY  JUDGMENT  ALLOWING  A  PROOF. 

In  a  Process  in  which  the  Claim  exceeds  £40. 

{Prefix  the  Interlocutor  allowing  a  Proof) 

Unto  the  Right  Honourable  the  Lords  of  Council  and  Session, 

NOTE  of  ADVOCATION  for  A.,  Merchant  in  B.,  against  C, 

Merchant  in  D. 

THAT  the  aboTe  interlocutor  was  pronounced  in  an  action  in  which 
the  said  is  pursuer  {or  petitioner),  and  the  said 

defender,  {or  respondent)^  depending  before  the  sheriff  of  M.  (or 
other  inferior  judge).  Tliat  as  the  claim  in  the  said  case  exceeds  in 
amount  the  sum  of  £40  sterling,  it  is  competent  to  the  complainer  to 
have  the  cause  advocated  in  terms  of  the  Act  of  Parliament,  6  Geo. 
IV.  cap.  120,  sec.  40,  and  the  complainer  is  desirous  to  avail  him- 
self of  the  provision  in  the  said  statute.     (A.) 

May  it  therefore  please  your  Lordships  to  advocate  the  said 
action  from  the  said  sheriff  {or  other  inferior  Judge)  to  your 
Lordships,  and  to  discharge  the  said  sheriff  and  all  other  in- 
ferior judges  from  farther  proceeding  therein,  or  to  do  other- 
wise in  the  premises  as  to  your  Lordships  shall  seem  proper. 
According  to  Justice^  &c 

{Signed  6y  Agent,) 
Note.  (A). — If  the  claim  is  not  simply  pecuniary,  so  as  to  render 
the  leave  of  the  inferior  judge  necessary,  the  following  addition 
will  be  made  on  this  part  of  the  note,  *^  That  as  the  claim,  in  the 
present  case,  is  not  simply  pecuniary,  so  that  it  does  not  appear  from 
the  conclusions  of  the  summons  that  it  is  above  £40  in  amount,  the 
complainer  applied  by  petition  to  the  said  sheriff  for  leave  to  advo- 
cate the  said  cause,  the  prayer  of  which  petition,  after  the  usual 
procedure,  was  granted,  as  is  shewn  by  the  certificate  of  the  clerk  of 
the  sheriff  court  to  that  effect,  herewith  produced." 
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3.— INTERIXKjbrORY  JUDGMENTS  under  50  Geo.  in. 

cap.  112,  §34. 

{Prefix  Interlocutory  Judgment^ 

Unto  the  Right  Hononiahle  the  Lords  of  Conncil  and  Session, 

NOTE  of  ADVOCATION  for  An  Merchant  in  B.,  against  C. 

Merchant  in  D. 

THAT  the  abore  interlocutor  was  pronounced  in  an  action  at  the 
instance  of  the  said  against  the  said 

depending  before  the  sheriff  of  M.  {or  other  inferior  judge)  ;  That 
the  complainer  crares  that  the  said  cause  be  adrocated  to  your  Lord- 
ships, on  the  ground  set  forth  in  the  statement  of  the  reasons  of 
adrocation  and  note  of  pleas  in  law  hereto  annexed.    (A.) 

May  it  therefore  please  your  Lordships  to  adrocate  the  said 
cause  from  the  said  sheriff  (or  other  inferior  judge)  to 
your  Lordships,  to  discharge  the  said  sheriff  and  all  other 
inferior  judges  from  farther  proceeding  therein,  and  to 
(here  state  the  remedy  sought)^  or  to  do  otherwise  in  the 
premises  as  to  your  Lordships  shall  seem  proper. 
According  to  Justice,  &c. 

{Signed  by  Agent.) 
iyTote.— If  the  leave  of  the  sheriff  is  necessary,  and  caution  had 
been  found,  add  at  (A.),  *'  That  the  complainer  applied  by  petition 
to  the  said  sheriff  for  leave  to  advocate  the  said  clause,  the  prayer  of 
which  petition,  after  the  usual  procedure  was  granted,  and  that  the 
complainer  has  found  caution,  in  common  form,  for  payment  of  the 
expenses  incurred  in  the  said  process  in  the  inferior  court,  and  also 
for  such  expenses  as  may  be  incurred  in  the  Court  of  Session,  all 
eonfenn  to  certificate  by  the  derk  of  the  sheriff  court  herewith 
produced." 


FORMS  OF  NOTES  OF  SUSPENSION,  Sfc. 


I.— SUSPENSIONS  of  DECREES  of  Inferior  Courts,  pronounced 

inforo  upon  Caution. 
Unto  the  Bight  Honourable  the  Lords  of  Council  and  Session, 

NOTE  of  SUSPENSION  for  A.,  Merchant  in  B.,  against  C, 

Merchant  in  D. 

THAT  the  complainer  has  been  charged  (or  is  threatened  to  be 

3y 
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charged)  at  the  instance  of  the  said  to  make  paymentr 

&c.  {here  narrate  the  charge),  most  wrongonslj  and  nnjnstlj. 

That  the  complainer  is  willing  to  find  caution  acted  in  your 
Lordships  hooks  in  common  form. 

May  it  therefore  please  your  Lordships  simpUcUer  to  suspend 
the  said  pretended  decree  and  charge,  and  whole  grounds 
and  warrants  thereof,  or  to  do  otherwise  in  the  premiies 
as  to  your  Lordships  shall  seem  proper. 

According  to  Justice,  &c 

{Signed  6y  AgeHt). 

II.— SUSPENSIONS  of  DECREES  in  Absence,  pronounced  b 
the  Court  of  Session. 

Unto  the  Right  Honourable  the  Lords  of  Council  and  Session, 
NOTE  of  SUSPENSION  for  A.,  Merchant  in  fi.,  against  C, 
Merchant  in  D. 

THAT  the  complainer  has  been  charged  (or,  is  threatened  to  he 
charged)  at  the  instance  of  the  said  to  make  payment, 

&c.  {here  narrate  the  charge)^  most  wrongously  and  unjustly,  the 
foresaid  decree  having  been  pronounced  in  absence  of  the  com- 
plainer,  and  without  his  being  heard  on  his  defences  against  the 
same. 

That  the  complainer  has  consigned  in  the  hands  of  the  derk  the 
sum  of  £  being  the  expenses  decerned  for  in  the  said 

decree,  with  £  as  the  dues  of  extract 

May  it  therefore  please  your  Lordships  timpHciter  to  suspend 
the  said  decree  in  absence^  and  charge,  and  whole  gronndi 
and  warrants  thereof;  and  to  repone  the  complainer  against 
the  same;  or  to  do  otherwise  in  the  premises  as  to  yoor 
Lordships  shall  seem  proper. 

According  to  Justice,  &c. 

{Signed  by  Agent) 
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III.  All  SUSPENSIONS  not  included  in  the  above  two 
Heads. 

Unto  the  Right  Honourable  the  Lords  of  Council  and  Sessiou, 
NOTE  of  SUSPENSION  for  A.,  Merchant  in  B ,  against 
C,  Merchant  in  D. 

THAT  the  complainer  has  been  charged  (or,  is  threatened  to  be 
charged)  at  the  instance  of  the  said  to  make  payment , 

&C.  {here  narrate  the  charge)^  (A)  most  wrongouslj  and  UDJastly»  as 
will  appear  to  your  Lordships  from  the  annexed  statement  of  &cts 
and  note  of  pleas  in  law. 

That  the  complainer  is  willing  to  find  caution,  acted  in  jour 
Lordships*  books  in  common  form,  (or  to  find  juratory  caution,  com- 
pij/ing  with  the  requisites  of  the  Act  of  Sederunt,  which  is  all  that 
the  complainer  in  his  present  situation  and  circumstances  is  able  to 
find — or,  is  willing  to  consign  the  sum  charged  for — or,  that  the  com- 
plainer considers^  that  in  the  whole  circumstances  of  the  case  he  is 
entitled  to  have  this  note  passed  without  caution  or  consignation.) 

May  it  therefore  please  your  Lordships  simpliciter  to  suspend 
the  said  (pretended  decree  and)  charge,  and  whole  grounds 
and  warrants  thereof  (B),  or  to  do  otherwise  in  the  pre- 
mises as  to  your  Lordships  shall  seem  proper. 
According  to  Justice,  &c. 

{Signed  by  Agent.) 

Note. — If  a  liberation,  add  at  (A),  '*  and  the  said  complainer  was, 
upon  the  day  of  ,  incarcerated  in  the  tolbooth  of 

,  where  he  has  remained  ever  since;'  and  at  (B), 
**  and  to  grant  warrant  for  charging  the  magistrates  of  the  said  burgh 
of  »  to  set  him  at  liberty."    If  there  has  been  a  poinding 

or  any  other  proceeding  rendering  an  interdict  necessary,  narrate 
such  proceedings  as  in  Uie  present  forms  at  (A),  and  add  a  prayer 
for  interdict  at  (B), 

IV.  INTERDICTS. 
Unto  the  Right  Honourable  the  Lords  of  Council  and  Session, 
NOTE  of  SUSPENSION  and  INTERDICT  for  A.,  Merchant 
in  B ,  against  C,  Merchant  in  D. 

THAT  the  complainer  is  under  the  necessity  of  applying  to  your 
Lordships  for  suspension  and  interdict  against  the  said  respondent 
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as  will  appear  to  jour  LordBhips  from  the  annexed  statement  of 
facts  and  note  of  pleas  in  law. 

That  the  oomplainer  is  willing  to  findcaution,  acted  in  your  Lord- 
ships' hooks,  for  whateyer  damage  or  expense  the  said  respondent 
may  sustain,  in  case  it  shall  he  found  hy  your  Lordships  that  he  is 
liable  for  the  same*  (or  to  find  juratory  caution^  complying  wilh  ike 
requisites  of  the  act  of  sederunt,  which  is  all  that  the  complainer  in 
his  present  situation  and  circumstances  is  able  to  find — or,  thai  the 
complainer  considers  that,  in  the  whole  circumstances  of  the  cast,  he 
is  entitled  to  have  this  note  passed,  and  interdict  granted,  without 
caution  or  consignation,) 

May  it  therefore  please  your  Lordships  to  suspend  the  proceed- 
ings complained  of,  and  to  interdict,  prohibit  and  discharge 
the  said  respondent  from  {here  state  the  specific  interdict 
wanted,  and  that  not  hy  reference  to  the  statement  of  facts 
annexed  to  the  note),  or  to  do  otherwise  in  the  premises  as 
to  your  Lordships  shall  seem  proper. 

According  to  Justice^  &c. 

{Signed  by  Agent), 
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44.  Court  Authorising  Parties  to  Change  their  Names, — Case 
of  Alexander  Kettle  Young.  On  refemDg  to  the  Bookfi 
of  Sederunt,  it  was  found  that  the  Court  next  day  ordered 
the  Royal  license  produced  to  be  withdrawn  from  process, 
and  interponed  their  sanction  to  the  petitioner  hence- 
forth using  the  surname  of  Toung,  as  craved. 

rS.  As  to  Necessity  of  Pleadings  being  Signed  by  Counsel. — Se- 
questration  being  held  to  be  a  proper  bill-chamber  pro- 
cessy  a  petition  for  recal  of  a  sequestration,  signed  by  an 
agent,  was  sustained.  Scolt  and  Allanydsc.  t.  Carmichael 
Anstruthery  18  Feb.  1848,  x.  D.  732.  Defences  in 
an  ordinary  action,  signed  by  the  party  himself,  and 
without  counsers  signature,  were  held  competent  in 
Thomson  v.  Thomson  Pauly  28  June  1848. 

155.  Judicial  Mandate^  Landed  Proprietor. -^In  the  case  of 
Er shine  t.  Sandilands,  30  May  1848,  a  defender  infeft 
on  a  precept  of  clare  constat^  as  heir-at-law  of  a  deceased 
proprietor,  having  gone  abroad,  was  held  bound  to  sist  a 
mandatary,  in  a  challenge  of  his  right  to  the  lands,  by  a 
party  alleging  himself  to  be  a  nearer  heir. 

159.  Judicial  Mandate — Diligence  on  Bills  by  a  Party  out  of 
the  Country  y  if  competent  without  a  Mandatary. — The 
case  referred  to  in  the  note  is  that  of  Ogilvie  v.  Scott, 
1st  Division,  Lord  Ivory.     Judgment  is  not  yet  given. 

J 18.  Raising  Action  before  the  Term  of  Payment. — Where  an  ac- 
tion was  raised  for  payment  of  certain  premiums  of  in- 
surance, before  the  term  of  payment  had  arrived,  the 
action  was  dismissed  as  premature,  and  the  pursuers  were 
not  allowed  to  restrict  their  conclusions  by  minute  to  the 
effect  of  craving  decree,  superseding  extract,  tiU  the 
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teim  was  first  come  and  bygone  ;  Dundee  Marine  /s- 
surance  Co.  v.  Brawny  11  Feb.  1847,  ix.  D.  637. 

P.  260.  Amendment  of  Execution* — Tbe  two  following  cases  hare 
been  lately  decided  in  the  Second  Division*  Where  is 
objection  of  no  process  was  taken  by  the  defender,  on  the 
ground  that  the  date  of  citation  stated  in  the  executioo 
of  a  summons  was  false,  the  Court  repelled  the  obje^ 
tion, — a  correct  execution  having  been  lodged  in  place 
of  the  other,  before  judgment  was  pronounced  on  the 
objection ;  Henderson  t.  Richardeony  23  May  1848. 
But  where,  after  a  note  of  suspension  and  libentioB 
had  been  passed,  in  respect  of  due  intimation  to  tbe 
charger,  and  no  appearance  made  by  him,  it  was  di»- 
coYcred  that  the  execution  of  intimaticm,  on  which  the 
interlocutor  had  proceeded,  was  inept,  not  being  sub- 
scribed by  a  witness, — an  attempt  to  cure  the  objecdoo, 
by  lodging  a  correct  execution  of  intimation,  was  fouo^ 
unayailiog  ;  AUan  y.  MUier^  26  May  1848. 

P.  321.  Avizandum  before  closing  on  Summons  and  Befenceu-^ 
Latterly  it  has  been  more  usual  to  nuike  avizandum  with 
the  process,  before  closing  on  summons  and  defences. 

P.  362.  Examination  qfAged^^c.  Witnesses.  After  a  summonehid 
been  raised  and  executed,  but  before  it  had  been  called, 
tbe  Court  granted  a  commission  to  examine  a  witneo, 
who  appeared,  from  his  own  declaration,  and  that  of  tbe 
agent,  to  be  '*  a  sea-going  carpenter,"  in  her  Majesty's  ser- 
vice, who  had  just  returned  from  a  voyage,  and  was 
^'  liable  to  be  ordered  on  foreign  service,  on  a  day's  no- 
tice." Clouston,  itc.y  V.  Morrisy  <fec.,  15  Feb.  1848,  S. 
Jur.  XX.  228. 

P.  404.  Judicial  Examinations  in  Declarator  of  Marriagtr-^ 
M'Kenzie  v.  Stewart,  5  Feb.  1848,  x.  D.  611,  it  was 
held  expedient  that  the  defender's  judicial  examination 
should  be  taken  before  closing  the  record. 

P.  417.  AcUon  of  Set  and  Sale. — Although,  according  to  the  law 
and  practice  of  England,  one  of  two  part  owners  of  a  ship 
has  no  right  to  require  the  other  part  owner  to  bay  bis 
shares  from  him,  or  to  part  with  his  own,  as  may  be  con- 
cluded for  in  an  action  of  Set  and  Sale  in  ScoUaiid,— 
where  a  vessel  registered  in  the  port  of  London,  and 
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•wiwd  partly  by  a  domicilad  Rnglithman,  and  partly  by 
a  domiciled  SeotcbmaD,  (the  former  baving  mucb  the 
larger  share),  arrived  at  Leith,  to  diicharge  a  cargo 
brought  from  a  foreign  port, — an  action  c^  Set  and  Sale 
at  the  instance  of  the  Scotch  owner,  on  which  the  ves- 
•el  was  arrested,  was  sustained.  An  opinion  of  English 
counsel,  stating  the  law  to  be  as  above  mentioned,  was 
taken ;  but  it  was  held  that  as  the  process  involved  the 
question  of  remedy  not  of  cantrcut^  the  lex  fori  afforded 
the  governing  principle,  JSwanson  t.  Barnes^  7  Mar. 
1848,  Lord  Robertson,  not  reported. 

0.  Agenfs  Cfhargesfor  conducting  Maritime  and  Considorial 
Causes. — These  are  the  same  as  in  ordinary  Court  of 
Session  cases.  The  charges  in  the  Admiralty  and  Con- 
sistorial  Courts  for  drawing  papers,  attendances,  &c., 
were  the  same  as  in  the  Court  of  Session.  The  only  dif- 
ference was  in  the  fees  of  Court,  which,  so  far  as  regards 
these  two  classes  of  actions,  were  abolished  by  the  same 
section  of  the  statute. 

).  Jurisdiction  of  the  Court  of  Session  in  Actions  of  Adherence, — 
The  case  here  referred  to  is  that  of  Borthwick  v.  Berth- 
wickf  First  Division,  Lord  Ivory.  Judgment  has  not  yet 
been  given. 

3.  Advocation  of  Final  Judgment, — The  question  whether  a 
final  judgment  can  be  advocated  ob  contingentiam,  will  be 
found  noticed  in  Hamilton  v.  Caledonian  Railway  Cb., 
11  Feb.  1848,  x.  D.  678 ;  and  an  advocation  of  such  a 
judgment  cannot  come  into  the  Court  through  the  Bill 
Chamber,  ibid, 

9.  Suspension  when  Competent, — It  is  competent  to  present  a 
suspension,  if  a  party  have  parata  executio  against  the 
suspender,  although  no  charge  be  either  given  or  threa- 
tened.    Watson  V.  MerrileeSy  18  Jan.  1848,  x.  D.  370. 

8. — Bes  nofriter  veniens  ad  notitiam, — In  Thrieplandj  Ac,  v. 
Rutherford,  28  Jan.  1848,  x.  D.  506,  after  an  interlocu- 
tor liad  been  pronounced,  remitting  to  the  Lord  Ordinary 
to  close  the  record,  and  assoilzie  the  defender,  the  pur- 
suers were  allowed  to  produce  a  document,  and  to  m^e  a 
relative  addition  to  the  record,  although  they  had  twice 
had  an  opportunity  of  examining  upon  oath  the  haver  in 
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whose  posaesttOn  it  was  found,  and  had  not  done  so,  but 
had  only  taken  his  declaration  that  he  had  it  not  in  hii 
possession. 
P.  881.  Banking  and  Sale — Division  of  subfecU  to  he  sold  into  Ldi. 
— It  was  held  that  the  pews  erected  upon  the  portion  of 
the  area,  and  in  the  galleiy  of  North  Leith  Church,  which 
had  been  allocated  to  the  lands  in  the  parish  under  sale^ 
could  not  he  sold  in  a  separate  lot,  but  must  go  with  the 

lands.    E.  and  S.  ofsubfects  of Hutchison^  Wo(4 

merchant  in  Leith^  1834,  First  Diyision,  Sir  R.  Dundai, 
Clerk,  not  reported. 
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ABANDONING  came,  pursuer,  oa  paying  ooiU,  279,  343,  486;  rules  re- 
garding, 344  ;  Judicature  act  does  not  regulate  abandoning  before  record 
dosed,  ib. ;  minute  and  interlocutor  on,  343,  notes* 
Effect  of  abandoning  claim  in  multiplepoinding,  598 ;  first  action  of  ac|ju- 
dicationj  696 ;  timeous  notice  of  intention  of,  should  be  given  to  opponent, 
1027. 
ABBREVIATES  of  adjudication,  recording,  700 ;  some  adjudications  require 
no  recorded,  702.    See  J^JudicoHon* 
Rej^ister  of,  700  ;  its  form,  701 ;  recording  in  it  under  heritable  securities  act, 
702 ;  crown  charter  act,  ib. ;  sequestration  act,  703  ;  54  George  III.  ib. 
ABERDEEN,  site  of  market  cross  in,  authorised  to  be  changed*  43  ;  question 

to  right  to  professorship  in,  tried  by  multiplepoinding,  530,  note. 
ABIDING  by  in  reduction  improbation,  200,  642.  See  Reduction  ImprobatUm, 
ABROA  D,  Scotsman  residing,  must  be  sued  in  Court  of  Session,  9.     See  «/tt- 

rUdietion.    Furth  qf  Seotland.     Foreignerm 
ABSENCE,  proceedings  in,  305;  peculiar  in  some  cases,  ib.,  note. 
Decree  in,  difference  between  decree  in  absence,  and  by  default,  307 ;  when 
is  decree  in,  31 1 ;  when  reference  to  oath  is  made  in  summons,  388 ;  with- 
drawing appearance  does  not  make  decree  in,  312 ;  is  in  absence,  though 
proof  led  by  pursuer,  315 ;  which  is  necessary  in  consistorial  cases,  422, 
436 ;  and  proving  tenor,  839  ;*  effect  of  mode  of  citation  on  this  point, 
315 ;  allowing  decree  to  go  io,  where  preliminary  defence,  307 ;  no  decree 
of  absolvitor  is  in,  315 ;  decree  is  in  foro,  although  party  had  not  autho- 
rised his  counsel  to  appear,  313;   and  it  cannot  be  suspended,  on  this 
ground,  but  must  be  reduced,  314,  615. 
Reponing  against  decree  in  absence,  307,  961.     See  Reponing. 
Multiplepoinding,  decree  of  preference  in  absence,  313»  599;  order  to  con- 
sign in,  593 ;  reponing  against  it,  ib.  ;  decree  of  consignation  in  absence, 
h&b ;  suspension  of  it,  ib. 
Declarator  of  expiry  of  legal,  decree  of,  in  absence,  717* 
Poinding  ground,  can  proprietor  oppose  decree  in  absence  against  his  tenant  I 

745. 
Reduction,  when  decree  of,  is  in  absence,  314,  629,  632,  637;  in  reduction 
improbation,  641. 
4%BSOLVITOR,  suvpension  of  decree  of*  incompetent,  reduction  the  proper 

remedy,  459,  614. 
ACCOUNT,  libelling  on,  223;  adjudication  on  account,  659;  judicial  factor 
must  lodge,  986,  987,  1001 ;  examining  judicial  factor*s,  previous  to  dis- 
charge, 1009.     See  AudUing,  Factor.     Interest  allowed  un  agent's,  1033. 
A.CCOUNTANT,  remit  to,  and  procedure  before,  in  count  and  reckoning, 
739 ;  previous  to  discbarge  of  judicial  factor,  1009 ;  accountant  of  fee 
fund,  119. 
ACCUMULATING,  principal  and  interest  in  adjudication,  674  ;  in  ranking 

and  sale,  908,  922. 
ACT  of  Court,  meaning  of  term,  388,  note.  Inner  house  act  is  extractable 

immediately  and  without  being  read  in  minute-bo<ik,  968. 
ACTION  (or  «  daim  under  £25  incompetent  in  first  iiistknie  in  C curt  of 
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ACTION,  continued^ 

SetBion,  7 ;  right  to  pursue  action  of  damaget  is  vested  by  ooDfinnation, 
193 ;  when  an  action  is  held  as  begun,  200.    See  JurUdieHon^-TUU  to 
Sue— Summons. 
ACTS  of  Sederunt.    See  SederutU. 

ADHERENCE,  action  of,  436.     See  Divoree  for  DeserHwtu    Has  Court  of 
Session  jurisdiction  in  adherence  ?  15,  435,  1062 ;  charge  to  adhere,  436. 
ADJUDOER  in  possession  cited  in  division  of  oommonty,  861. 
ADJUDICATION,  Action  of,  666;  formerly  apprising,  ib.;  act  1672.  ih.;it 
is  appropriated  to  Court  of  Session,  20,  724 ;  exception,  689 ;  what  actioBi 
of  adjudication  competent  pending  a  ranking  and  sale  by  creditors,  688) 
726,  922 ;  pending  one  by  heir,  936;  Court  determine  wariAndice,  &c.  657. 
Special  adjudication,  656,  669, ;  conclusion  for  it,  now  unnecessary,  667> 
669 ;  defender  choosing  it,  in  order  to  gain  time,  698 ;  ranking  of  such 
adjudications,  708 ;  they  could  not  be  restricted  under  act  1661,  711  *  ^ 
accounting  in  them,  667,  717 ;  redemption  of  them,  719 ;  l^gal,  732. 
General  adjudication,  666  ;  on  what  ground  competent,  ib. ;  ground  must  be 
liquid,  ib. ;  bond  or  bill,  ib. ;  incompetent  on  a  prescribed  bill  without 
constitution,  ib. ;  or  on  attested  account,  669 ;  adjudication  of  a  conditional 
and  future  debt,  ib. ;  amount  need  not  appear  on  document,  ib. ;  adjudi- 
cation on  English  bond,  ib. ;  on  an  unstamped  document,  660 ;  on  a  decree 
of  proving  tenor,  ib. ;  on  an  obligation  by  trustees,  ib. ;  by  married 
woman,  G61 ;  on  an  heritable  bond  by  such,  ib. ;  compensation  noobjectloo 
to  action,  ib. 
Decree  of  constitution,  when  necessary,  661 ;  cannot  be  in  adjudication  itself, 

668  ;  exception,  691 ;  what  errors  fatal  to  decree,  661. 
Subjects  adjudgeable,  662 ;  heritable  subjects,  ib.  684  ;  what  personal  bonds 
both  adjudgeable  and  arrestable,  ib.  663 ;  heirship  moveables,  663 ;  Roys! 
Bank  stock,  ib.  684 ;  where  no  other  diligence  competent,  663 ;  a^jodics- 
tion  incompetent  of  moveables  or  debts,  ib  ;  unless  heriuble  subject  si- 
vigned  in  security,  or  former  adjudicHtion  led,  ib. ;  competent  of  faoil* 
ties  and  rights  of  action,  664 ;  rights  of  reversion,  ib. ;  reTersionary  in- 
terest under  a  trust,  667;  tacks,  664 ;  spes  tueee9non%s7 \\}.\  servitudes,  ib. 
offices,  ib. ;  rights  to  customs  of  burgh,  &c.,  6€'5 ;  patronage,  ib. ;  presenta- 
tion to  charitable  institution,  ib. ;  right  to  superintend  election,  ib. ;  sd- 
judication  of  entailed  estate,  ib. ;  proper  form  of  it,  666,  and  note;  sd. 
judging  power  to  break  entail,  666 ;  what  if  entail  unrecorded,  667  ;  sd- 
judication  where  debtor*s  lands  conveyed  to  trustee  for  his  creditors,  ib. ; 
not  competent  to  adjudge  creditor's  interest  under  trust-deed,  668;  nur 
share  of  company  stock,  ib. 
Summons,  form  of,  6*69  ;  under  10  and  1 1  Vic.  ib.  note ;  including  estatM  of 
creditors  bound  conjunctly,  669  ;  summons  against  unconnected  defenders, 
ib.  ;  several  creditors  adjudging  through  a  trustee,  ib. ;  what  should  be 
concluded  for,  670 ;  where  the  ground  of  debt  contains  a  penalty,  ib. ; 
where  it  is  an  English  bond,  659;  adjudging  on  heritable  bonds,  670; 
libelling  on  interest  of  accumulated  sum  of  interest,  &c  674  ;  no  conclu- 
sion for  expenses,  675. 
Plurii  petitio,  671  ;  its  effect,  ib.  709 ;  when  adjudication  will  be  given  in 
security  in  case  of  pluris  peiitio,  671  ;  immaterial  although  piurit  ptiUit 
in  libel,  if  not  in  decree,  672. 
Description  of  subject,  672 ;  examples  of  latitude   allowed,  672 ;  geoeral 

clause,  ib. 
Expenses  may  be  allowed,  if  debtor  oppose  unnecessarily,  676 ;  be  ( 
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deem  without  paying  them,  675 ;  how  paid  where  ranking  and  tale  fol- 
lows adjudication,  ib. 

By  assignee,  executor,  &c  675 ;  their  title  must  be  made  np,  676 ;  examples 
of  title  required,  ib. ;  assignee  commencing  proceedings  before  date  of  assig* 
nation^  677*     See  Aitignee,  Executor^  Eeir. 

Change  of  debtor,  677  ;  mode  of  proceeding  against  heir  with  completed  title, 
ib. ;  adjudication  restricted  to  security  where  debt  not  constituted  against 
heir,  678 ;  procedure  where  heir  has  incurred  passive  representation,  678 ; 
rules  as  to  charges  to  enter,  679,  681 ;  charge  now  unnecessary,  205,  678, 
681,  686;  (exception,  681,  note);  what  now  equivalent  to  charges,  206, 
681 ;  decree  of  constitution,  679,  681 ;  adjudication  against  heir  without 
a  completed  title,  681 ;  charge  to  confirm,  682,  note,  684 ;  where  an- 
cestor has  granted  trust-deed  to  creditors,  684. 

Heir  passing  by  immediate  predecessor,  rules  as  to  his  liability,  685 ;  heir 
possessing  on  apparency,  686  ;  entering  by  precept  of  dare,  ib. ;  how  far 
these  rules  apply  where  no  service  required,  ib. 

Adjudging  against  Crown  as  uUimus  h<ereSy  686. 

Abbreviate,  recording,  &c.,  700;  how  far  charter  of  adjudication  and  sasine 
render  it  unnecessary,  701 ;  recording  requisite  to  admit  of  charge  against 
superior,  ib. ;  register  of  abbreviates,  ib. ;  duplicate  now  unnecessary,  ib. ; 
special  authority  to  record,  beyond  60  days,  ib.  ;  abbreviate  of  adjudica- 
tion contra  haredila.  jacenU  before  sheriff  need  not  be  recorded  or  signed, 
702  ;  of  adjudication  in  implement  recorded,  734  ;  effect  of  not  recording, 
702 ;  recording  abbreviate  under  Heritable  Securitiet  Act,  ib.  %w  Abhreviait. 

Ranking  of  adjudications  pari  patu,  7^3  ;  act  1661,  ib. ;  what  is  first  effectual 
adjudication,  ib.  ;  recording  signature  in  exchequer,  or  charge  against  su- 
perior, ib. ;  what  if  title  of  superiors,  &c.  incomplete  ?  706 ;  act  1661  is  not 
applicable  tu  tacks,  &c.  ib.  ;  running  of  year,  704 ;  what  adjudications  may 
be  conjoined  with  first  effectual,  ib. ;  what  adjudications  do  not  rank  pari 
pattu,  7(^7,  708,  7*24 ;  crown  adjudications  subject  to  ranking,  705 ;  where 
first  adjudication  is  contra  huered.  jacent.  ib. ;  in  adjudications  of  personal 
right  to  lands,  ib.  722 ;  under  bankrupt  and  nequestration  acts,  706 ;  rank- 
ing of  adjudications  competent  after  legal  expired,  705;  decree  reserving 
objections,  in  order  to  allow  ranking,  70t{,  710  ;  ranking  af  ter  vt* ar  and  day 
of  first  effectual,  707. 

flow  expense  of  first  effectual,  distributed,  710. 

Restriction  of  adjudication  to  such  lands  as  will  cover  interest,  711. 

Competition  of  predecessor's  and  heir's  creditors  adjudging,  712;  Act  1661, 
ib.  ;  heir  disponing  within  year,  ib. ;  diligence  by  ancestor's  creditors,  713  : 
can  the  three  years  be  prorogated  ?  ib. ;  conjoining  of  adjudications,  ib. ; 
effect  of  sequestration  of  decca&ed  debtor,  714. 

Decree  of  adjudication,  its  effect,  714,  715,  71^;  no  intimation  required  to 
debtor  in  debt  adjudged,  714;  dincharge  by  creditor  after  adjudication, 
ib. ;  adjudication  does  not  make  pergonal  diligence  incompetent,  ib. ; 
what  carried  by  adjudication,  71^  ;  what  by  adjudication  of  an  adjudi- 
cation, ib, ;  effect  in  rendering  moveahle  debt  heritable,  ib. ;  effect  of  ad- 
judication of  right  of  patronage,  717 ;  decree  without  possession  subject 
to  negative  prescription,  718 ;  decree  is  a  title  to  pursue  maiils  and  duties, 
741 ;  and  ranking  and  sale,  865. 

Declarator  of  expiry  of  legal,  715,  718.     ^ee  Legal, 

Contra  hteredUatemjaccntem,  689 ;  sheriff's  jurisdiction  In  it,  ib. ;  is  reuuncia- 
tion  competent  by  debtor  succeeding  to  lands,  &c  ?  687 ;  proper  Ume^  &^. 
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for  renoandng,  600 ;  when  it  if  inoompetent,  ib.  ;  anmu  ddib.  687f  ttl  % 
tee  An,  D§l%b.  Competent  to  conititute  and  adjudge  in  saau 
691.  See  CoiuHhtiion  and  Jdjudieatitm,  Decree  eogmHonii 
abbreviate  of  adjudication  before  sheriff  need  not  be  recorded,  70S ;  wlm 
it  attaches,  71^;  legal  of  it,  732;  conjunction  of  other  adjudication  with 
it,  7W». 

On  debiia  fundi,  687  ;  where  no  personal  obligation,  poinding  groond  n- 
quired,  688 ;  decree  of  constitution  unnecessary,  ib, ;  no  charge  was  it- 
quired  in  this  adjudication,  ib. ;  ranking,  689,  707 ;  legal,  732. 
Articulate  adjudication,  for  prerenting  risk  of  piuris  peiiiw^  673,  67^  ;  Beds 
of  libelling,  674. 

Procedure  in  adjudications,  669,  692 ;  how  far  that  under  Judicatore  Ael 
applies,  34d,  697»  872  ;  summons  not  printed,  286;  nor  requiring  HU,  2SS, 
d92 ;  former  rules  as  to  bill,  692 ;  calling,  signeting,  Ac  ib. ;  ezecncioe, 
232 ;  litigiosity,  692 ;  mora  in  obtaining  decree,  693 ;  effect  of  not  pr^ 
dudng  grounds  of  debt,  693. 

Intimation  of  first  adjudication,  693,  604;  in  absence,  order  for  intimatioa 
precedes  decree,  305 ;  opposing  intimation,  694;  it  cannot  be  dispensfd 
with,  ib. ;  adjudication  of  debt  need  not  be  intimated  to  debtor,  714. 

Conjoining  adjudications,  693 ;  when  competent,  696 ;  deeree  in  process  cea- 
joined  with  any  except  first  is  nuU,  ib. ;  effect  on  conjoined  process  of 
error  in  first  one,  694 ;  payment  of  first  debt,  ib. ;  ranking  of  first  pnmsi 
with  second  unconjoined,  ib. 

Procedure  after  days  of  intimation,  696 ;  procedure  when  decree  proooaiMBdt 
reserving  objections,  697}  709 ;  reduction  repeated  incidenter,  697*  Sm 
Reduction^  Repeating,  Pursuer  proving  defender's  titles  ib. ;  decree  pro- 
nounced and  reclaimed  against  should  be  repeated  in  interlocutor  adhering, 
701 ;  dispensing  with  forms,  in  order  to  allow  ranking  pari  fom,  706; 
application  for  this  purpose,  709 ;  is  application  affected  by  passing  of  10 
and  11  Vic?  710 ;  where  adjudication  led  for  damages,  decree  should  bs 
taken  only  in  security,  709. 

How  record  made  up,  where  one  creditor  adjudges  and  others  defend,  719. 

Warrant  for  infefting  adjudger  under  10  and  11  Vict.  699;  its  effect,  re- 
cording, &C.,  700 ;  not  applicable  in  all  cases,  ib. 

Accounting  between  adjudger  and  reverser,  717 ;  in  adjudication  in  security, 
ib. ;  none  in  special  adjudication  657*  ib. ;  Court  modify  penalties  io 
bondSj  &C.  719  ;  when  legal  expires  before  debtor  aged  21  or  25,  731. 

In  security,  709,  720 ;  pursuer  restricting  adjudication  to  one  in  security, 
721 ;  this  done  by  Court,  to  prevent  loss  of  pari  panu  preference,  67 li 
678  ;  debtor  must  be  vergent  ad  inopiam,  in  order  to  authorise  such  ad- 
judication, 7:^1  ;  legal  of  this  adjudication  does  not  expire,  732 ;  account- 
ing,  717;  ranking,  707;  summons,  intimation,  721;  how  this  adjodi- 
cation  completed,  ib. 

In  implement,  72l  ;  incompetent  without  prior  obligation  to  convey,  &c> 
722 ;  constituting  obligation  against  grantor**  heir,  &c.  723 ;  adjudtcatioo 
in  implement  by  heir,  ib. ;  on  obligation  by  married  women,  ib.;  is 
there  annus  deliberandi  in  it  ?  724 ;  intimation,  ib ;  recording  abbreviate, 
ib.;  it  is  competent  only  in  Court  of  Session,  ib ;  warrant  to  infeft  by  10 
and  11  Vict.  ib. ;  this  adjudication  competent  during  ranking  and  sale, 
725 ;  legal  in  it  never  expires,  732  ;  there  is  no  ranking  In  it.  707,  724. 

On  trust  bond,  726;  Act  1621,  725;  Act  1695  and  A.  S.  1662;  726;  pn- 
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oedure,  726  ;  tmttee  nnder  the  bond  may  redaoe  deeds  of  heir*8  ftneeitor, 
621,  727 ;  can  another  poMeising  on  €»  facU  valid  title  oppose  this  adju- 
dication ?  727>  728  ;  can  there  be  two,  to  same  ancestor  ?  728  ;  Testing  of 
heir's  title,  ib. ;  this  adjadication  does  not  prevent  making  np  titles  in 
ordinary  way,  ib.  ;  is  it  competent  on  bond  by  married  women  f  729  ;  no 
danger  in  so  making  up  title,  if  trust  debt  large  enough,  ib.  732  ;  how  far 
decree  on  challenge  of  title  by  this  adjudication  is  reu  judieaiUf  729 ;  how 
&r  this  adjudication  creates  a  paasive  title,  726  ;  it  is  a  title  to  pursue 
reductions,  621  ;  and  for  redeeming  adjudication  after  renouncing  sue- 
cession,  718* 
On  trust  disposition,  729,  733  ;  by  married  women,  730;  when  estate  en- 
tailed, ib.  ;  this  adjudication  is  viewed  unfavourably  by  Court,  ib. ;  is 
passive  title  created  by  it !  ib. ;  adjudger's  liability  for  debts  of  heir  passed 
by,  730. 
L^^  of,  731.    See  Lepal, 

Declaratory  adjudication,  733  ;  its  introduction,  ib. ;  examples  of,  734  ;  pro- 
cedure in,  &C.  735. 
Declarator  of  extinction  of  adjudication,  when  required,  718 ;  pursuer's  title, 
7I8  ;  form,  &c  of  action,  ib. ;  declarator  by  reverser's  heir,  ib. ;  in  special 
adjudication,  719 ;  production  of  grounds  of  debt,  &c  ib. ;  adjudication  is 
extinguished  by  payment,  &c.  without  declarator,  ib. 
ADJUDICATION,  Charter  of.     See  Charter  of  Adjudication. 
ADJUSTING  Record,  333.     See  Record. 
ADMINICLES  in  proving  tenor,  630,  834.    See  Tenor. 
ADMINISTRATION,  English  letters  of,  a  title  to  sue,  192 ;  confirmation 

neoatsary  before  extract,  ib. 
ADMINISTRATORS  of  hospitals,  &c— power  of  Court  over,  30;  one  may 
call  others  to  account  for  malversation,  ib.  176;  Court  make  nomination 
on  foilure  of  them,  30.    See  JuriedicHon. 
Of  pupil,  father  is  administrator,  140.    See  Pupii,    On  administrator  suing 
for  pupil  as  next  of  kin,  pupil  must  confirm  before  extract,  192. 
ADBURALTY  Actions.    See  MariHme. 
Scotch  Admiralty  Court  abolished,  jurisdiction   transferred  to    Court  of 

Seision  and  Sheriffs,  3, 14,  413;  and  English  Hi|^  Court  of,  419. 
High  Court  of,  in  England,  jurisdiction  in  prizes  transferred  to  it,  419. 
Lordi  of,  Court  of  Session  do  not  interfere  with  their  orders  regarding  de- 
tention of  foreign  seamen,  &c.  22. 
Procurators,  99,  420.    See  Precuratore. 
ADMISSIONS,  effect  of,  in  defences,  288 ;  (see  326) ;  compared  with  itate- 
manta  in  oath  on  reference,  289;  admissions  in  oonsistorial  causes  do 
not  prevent  neoestity  of  proof,  422,  427* 
ADULTERY,  action  of  divorce  for,  432 ;  is  ground  for  judicial  separation, 

426.    See  Divorce,  Separation, 
ADVOCATE,  Lord,  title  to  sue,  196;  when  his  concurrence  necessary,  196, 
639,  973 ;  when  he  cannot  refuse  it,  200,  689 ;  nor  withdraw  it,  639 ;  how 
it  ia  obtained,  200 ;  concurrence  in  reduction  improbation,  199,  639 ;  in 
ranking  and  sale,   199,  868 ;  in  reduction  on  head  of  usury,  624 ;  it 
cannot  be  given  in  amendment  of  libel,  499 ;  summons  of  reduction  of 
retoor  used  to  be  signed  by,  624 ;  he  is  not  bound  to  disclose  official  com- 
mimioationa,  381. 
ADVOCATE,  Origin  of  fooolty,  73 ;  number  originally  and  now,  ib. ;  qoalifL. 
catiooi,  74  ;  trial,  76  ;  privileges,  76, 127  ;  Me  PrivUeget ;  adtooaua  mvi 
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praotite  in  any  oonrt,  76 ;  may  be  notariea,  lb. ;  fonnerly  acted  as  agenti, 
ib. ;  amenable  to  Court  for  official  conduot,  77  >  effsct  on  « transactioo  o{ 
one  of  the  parties  being  an  advocate  and  the  adviser  of  the  other,  ib. ;  it 
is  no  objection  to  the  purchaser  at  a  judicial  sale  that  he  iigo^  <^  ofiuiiMl 
relative  papers  proforwuiy  78>  898 ;  papers  lodged  in  Court  must  be  signed  ^. 
78, 609, 1061 ;  advocate  pleading  before  inferior  oonrt  punishable  by  jod^ 
for  improper  conduct,  78 ;  they  are  protected  in  extirdae  of  their  profei- 
sion,  ib. ;  their  right  to  comment  on  conduct  of  litigants,  ib. ;  they  do  wx 
require  mandate,  79,  154  ;  can  client  plead  that  his  coiinsd  was  not  aa- 
therized  to  appear  ?  79, 313  ;  power  to  bind  clients  in  judicial  refereooei, 
&C.,  without  special  authority,  79,  note ;  see  Ahaemee;  eounsd  may  refer 
case  to  opponent*8  oath,  154 ;  they  are  bound  to  act  for  payment,  79;  old 
regulations  regarding  their  fees,  80 ;  fees  cannot  be  adjusted  to  laboar 
while  prepaid,  ib. ;  how  far  auditor  may  cut  down  fees,  81 ;  ooonsel  it 
not  liable  for  consequences  of  improper  advice,  effects  of  this  rule,  itk 
82;  Advocates'  Library,  ib. ;  widowi^  fund»  ib. ;  profeesion  honouraMe, 
83 ;  fees  of  admission,  ib. ;  counsel  it  not  responsible  to  party,  thongh 
acting  without  authority,  313 ;  effect  of  judge  having  been  ooonsel  in  a 
cause,  61 ;  how  far  counsel  examinabb  as  a  haver,  381.  Bee  PrwtUgt, 
Yqt  the  poor,  514.    See  Poori^  Roll. 

Senior  and  junior  counsel  should  be  instructed  at  Inner  house  discnasioo, 
960  ;  and  their  fees  sometimes  allowed  in  discussion  on  anditor^s  report, 
1032  ;  more  than  two  sometimes  allowed  in  heavy  cases,  ib. 
ADVOCATES'  first  clerks,  98  ;  are  members  of  College  of  Justic^  133  ; 
were  formerly,  in  general,  students  for  the  bar,  98  ;  now  act  as  agenti, 
ib. ;  form  of  admission  and  qualifications,  ib. ;  they  are  a  society,    99 ; 
privileges,  ib. ;  question  as  to  their  liability  for  stamp  on  adnussioo,  ib. 
ADVOCATION,  440.    ^ee  Suspention.     Distinction  between  advocation  and 
suspension,  ib. 
Competency— when  competent,  441,  449,  452,  455,  competent  notwithstand- 
ing review  by  summary  application  allowed  by  statute,  22 ;  advocation  of 
removings  incompetent,  449,  452,  559 ;  also  incompetent  when  ezdoded 
by  statute,  21,   449,  450;  competent  in  maritime  cases,  450;  appainit 
interlocutor    refusing   aliment   on  Act   of   Grace,   ib. ;    under  former 
poor  law,  ib. ;  competent  from  sheriff-substitute  direct,  ib. ;  advocation 
competent  from  interlocutor  pronounced  under  former  remit,  453;  not 
competent  for  bringing  up  process  to  be  used  as  evidence  in  another 
case,  453  ;  competent  from  Lyon  Court,  32,  449. 
Where  claim  under  £12,  advocation  incompetent,  6,  451,  459;  rules  as  to 
such  cases,  451  ;  incompetent  to  remit  with  instructions  in  such  adroca- 
tiona,  13,  451,452. 
Of  interlocutory  judgments,  when  competent,  SO,  441,  446;  on  ground  of 
contingency,  442;  of  incompetency,  448,  449 ;  is  it  competent  to  pursuer 
on  latter  ground?  443  ;  advocation  of  interlocutor  allowing  a  proof,  441 : 
rules  as  to  caution  in  such  advocations,  1050 ;  attempts  to  elide  provisiotts 
statutory  as  to  this,  453 ;  statute  does  not  apply  to  redoetioDS,  613.    See 
Interloeuiorp, 
Of  final  judgments,  445, 1062 ;  what  a  final  judgment,  4A8 ;  remedy  when 

opponent  will  not  proceed  in  conjoined  actions,  454. 
In  services  under  former  law,  445,  480 ;  under  service  of  heii^  aet,  ib. ; 

for  trial  by  jury,  ih. 
Of  intarlocutor  allowing  proof,   with  view  to  jury  trial,  St,  4M,  1053; 
procedure  in  such  case,  445,   457 ;  form  of  note,  1066 ;  iHien  valoe  of 
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subject  in  dispute  does  not  appear  on  face  of  note,  456 ;  proof  cannot 
proceed  till  after  days  for  advocating,  ib. ;  advocation  incompetent  when 
partial  proof  only  ordered,  457;  no  caation  found  in  such  cases,  466, 
1053;  amount  of  claim  rules  competency,  458;  only  competent  when 
proof  allowed,  is  prout  de  jure,  458 ;  note  of  advocation  should  state  the 
value,  ib. ;  not  imperative  on  Court  to  remit  to  jury  cases  advocated  on 
this  ground,  362,  458. 

Notes  of,  their  form,  1055,  et  seq. 

Procedure  l>efore  1  and  2  Vict.  c.  86,  and  A.  S.  1838,  444  ;  procedure  under 
these  act^  445,  462,  1049  ;  A.  S.  1838,  quoted  at  length,  1049.  See  Bill 
Chamber,  Intimation  of  note  of  advocation,  263,  445,  1049  ;  copy  note 
for  intimation  need  not  have  reasons  annexed;  1049  ;  intimating  interlo- 
cutor  passing  note  de  piano,  1050;  calling,  268,  445,1053;  entering  ap- 
pearance,  284  ;  enrolling,  445  ;  protetttation,  282, 1054  ;  principal  copy  note 
not  lent  up,  511;  lodging  reasons  of  advocation,  267»  446,  463  ;  revising 
reasons,  &c.  465  ;  preparing  record  in  advocation,  446,  462,  468 ;  when 
Court  remit  to  inferior  court  to  prepare  record,  469  ;  form  of  'reasons 
and  answers,  &c.  463  ;  holding  inferior  court  record,  record  in  Court  of 
Session,  ib.  ;  lodging  additional  statement  of  facts  and  pleas  in  law,  ib.  ; 
interim  decree  by  Ordinary  for  expenses  in  inferior  court,  4^3;  Ordinary 
may  order  additions,  &c.  to  inferior  court  record,  464 ;  what  questions 
may  be  discussed  without  closed  record,  468  ;  Court  may  send  case  to  jury, 
466 ;  except  in  consistorial  causes,  ib. ;  and  on  jury  trial  Court  directs  dis- 
posal of  depositions  already  taken,  ib.  ;  after  proof  in  inferior  court,  ad- 
ditional proof  in  Court  of  Session  cannot  be  by  commission,  467  ;  rules  as 
to  such  additional  evidence,  ib. 

Effect,  does  advocation  by  one  party  bring  up  the  whole  cause?  443,  1062. 

Reclaiming  to  Inner  house,  954,  1052  ;  appendix  to  reclaiming  note,  ib. 

Process  must  be  brought  up  from  inferior  court,  4U7  ;  how  this  arranged 
with  clerk  in  Inferior  court,  ib.  ;  transmitting  it  from  Bill  Chamber  clerk 
to  Outer  house  clerk  on  note  being  passed,  1054. 

Caution,  when  required,  1049  ;  found  in  inferior  court,  not  in  bill  chamber, 
1050 ;  and  advocator  must  produce  certificate  of  its  being  so  found,  ib. 

Finding  new  caution  when  cautioner  becomes  bankrupt,  &c  476.  See  Cav- 
H9n.  Intimation  required  of  intention  to  apply  for  certificate  that  caution 
hat  not  been  found,  1062  ;  clerks  to  bills  responsible  for  cautioner's  sol- 
vency, 1054, 

C-onsignation,  when  required,  1050 ;  rules  regarding  it,  ib. 

Expenses,  rules  as  to,  469. 

Interim  possession,  regulations  regarding  it,  470. 

Interlocutors  of  Court,  471 ;  should  contain  separate  findings  of  fact  and 
law,  when  proof  in  inferior  court,  465  ;  no  appeal  from  findings  of  fact  in 
those  cases,  ib. ;  interlocutors  in  bill  chamber  engrossed  by  agent  on  in- 
terlocutor sheet,  512. 

IHscussing  reasons  on  the  bill,  473 ;  this  not  now  competent,  ib. 
AO£NT,  examining,  as  haver,  how  far  competent,  381 ;  under  Sequestration 
Act,  384  ;  judicial  examination  incompetent,  406  ;  agent's  hypothec;  see 
Liem.     Decree  for  expenses  in  name  of  agent,  1033 ;  agent's  right  cannot 
be  defeated  by  compromise,  1034 ;  nor  by  compensation,  ib. 

Liability  for  witnetMt'  expenses^  376;  for  commissioner's  fee  on  a  proof, 

3z 
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353 ;  agenU  are  not  liable  for  feet  to  penoni  of  ikiU,  to  whom  remit'inade, 
ib.  note,  407  ;  nor  for  errors  when  acting  by  counsel's  advice*  US. 
In  supreme  court,  who  entitled  to  act  at  agents,  94  ;  yearly  lists  of,  100 ;  tbsy 
alone  are  entitled  to  borrow  processes,  101  ;  name  of  agent  must  be  marksd 
on  papers,  510  ;  they  may  practise  in  Sheriff  Court  in  some  cases,  lOS, 
824 ;  their  fees  in  maritime  and  consistorial  cases,  420,  426, 1062, ;  taziof 
account  of  wife's  agent  against  husband,  430  ;  agent  is  liable  in  damagsi 
for  unauthorized  appearance  for  defender,  313 ;  agent  was  not  fbrm«iy 
but  is  now  eligible  as  eurmtar  bowU,  987 ;  and  is  allowed  payment  of  so- 
count  for  business  connected  with  ward's  esute,  1008 ;  duty  of  purchaser*! 
sgent  in  ranking  and  sale,  024. 
For  poor,  their  appointment,  514.    8ee  Poor's  RoU. 
See  WriUrt  to  SiffMiy  Solieiiort,  Sher\f: 

AGENT,  Common, in  ranking  and  sale,  881,  938;  see  Ranking;  in  molti- 
plepoinding,  606  ;  see  MulHpUpoinding, 

AGREEMENT,  iUustration  of  libelling  on,  214. 

ALIEN,  and  Alien  enemy,  title  of,  to  sae  and  defend,  162-    See  Tilto  to  Swt, 

ALIMENT,  Actions  of,  767;  grounds  of  action,  768;  jurisdicCton  hi  ac- 
tions, 19, 768 ;  they  are  Inner  house  cases,  767>  769;  and  go  te  saauasr 
roll,  763 ;  procedure,  792  ;  summons  requires  a  bill,  230 ;  awardliq^ ». 
ierim  aliment,  761 ;  question  of  domicile  as  to  actiou,  76i. 
Super  Jure  naturtB,  768,  760 ;  aliment  of  children  by  parents,  ib. ;  apoa 
whom  obligation  lies,  761,  7^6,  767 ;  how  far  grandfather  liaUe,  782; 
no  reimbursement  on  child  succeeding  to  an  estate,  766 ;  father  eatit- 
led  to  board  for  child  having  funds  of  its  own,  ib. ;  rate  of  aliaoaot, 
762;  its  duration,  764,  770;  parenu'  obligation  fulfilled  by  taking  child 
home,  IVtO,  778;  not  viee  versop  761 ;  is  natural  child  bound  to  aHment 
father  ?  792 ;  punishment  under  poor  law  for  not  alimenting  79B, 
note,  ib. ;  action  against  parents'  representative,  768,  768 ;  who  boood 
in  aliment  super  jure  ruU,f  763,  769;  who  entitled  to  it?  771*  791; 
principle  of  liability,  771 ;  aliment  of  brothers,  &c.,  with  prorisieos  not  ysl 
payable,  772 ;  where  estate  entailed,  769  ;  relieving  parish  of  this  bnrdea, 
ib. ;  heir  alimenting  brothers,  &c.  in  his  house  it  entitled  to  dedectiontbcrs- 
for  from  their  provisions,  773. 
On  Act  1491,  768,  773 ;  foundation  of  action,  773. 

Liferenter  bound  to  aliment  heir,  773 ;  what  if  esUte  entailed,  774 ;  or  under 
trust,  ib. ;  fee-simple  proprietor  not  liable  to  aliment  heir,  ib. ;  where 
liferent  small,  776 ;  liferenters  contributing  proportionally,  ib. ;  heir  with 
other  property,  777 ;  he  need  not  serve,  in  order  to  be  entitled  to  aliment, 
ib. ;  heir  has  no  claim  for  arrears,  ib. ;  offer  to  take  heir  into  lifereotsr's 
house,  761,  778  ;  amount  of  aliment,  ib. 
Of  widow  by  husband's  represenutives,  758,  779  ;  where  marriage  dissolved 
within  year  and  day,  770 ;  where  legal  provision  insufficient,  ib. ;  whtre 
funds  left  are  small,  780  ;  altering,  &c.  aliment  on  change  of  drcumstaaoei, 
ib. ;  where  status  of  wife  denied,  ib. ;  competition  of  widow  with  hus- 
band's creditors,  ib.  ;  where  lands  entailed,  781  ;  against  whom  this  actioa 
lies,  ib. ;  where  conventional  provisions,  780,  781  ;  postnuptial  contract, 
ib.  ;  ratification  does  not  bar  widow's  claim,  782. 
(jf  HMtural  children,  758,782;  jurisdiction  in  action,  769,  782  ;  it  is  seldcm 
raised  in  Court  of  i^e88ion,  782;  meaning  of  semiplena  probaiw,  and  oath 
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ALIMENT,  continued— 

f  n  suppleafieni,  ^83  ;  illustratiTe  caiet,  78^1  789 ;  woman  cannot  be  exa- 
mined jiididally  after  taking  oath,  404,  ^89 ;  and  judicial  examination 
ef  defender  not  always  proper,  789  ;  rate  and  duration  of  aliment,  790 ; 
who  has  custody  of  child  ?  791  ;  can  ceisio  be  obtained  on  account  of  thia 
^ebt?  814;  effect  of  eetsio  on  subsequent  aliment,  826;  no  triennial 
prescription  of  claim,  ib. ;  it  does  not  pass  against  father's  representatives, 
772,  791. 
By  wife  against  husband,  jurisdiction  in  action,  19  ;  how  far  competent  during 
▼olunury  separation,  426 ;  arrears  under  voluntary  contract,  4?5 ;  wife 
entitled  to  interim  aliment  during  action  against  husband,  428,  429 ;  this 
a  question  for  discretion  of  Court,  430 ;  rate  of  aliment,  428 ;  husband 
may  be  imprisoned  on  decree  for  it,  431 ;  conclusion  for  it  in  summons  of 
adherence,  436. 
Ben^fieimn  Competentia,  aliment  founded  on,  793 ;  to  whom  applicable,  ib. 

ALIM  ENT,  Separation  and,  425.    See  Separation. 

AMELIORATIONS,  what  included  under,  in  action  by  heir  of  entail,  224  ; 
singular  successor  has  no  right  to  ameliorations  on  creditor  poinding  ground, 
745  ;  judicial  factor  may  not  make,  988- 

A&IENDMENT  of  summary  application,  how  far  competent,  976 ;  when 
amendment  of  execution  admissible,  250, 1061 ;  of  libel,  493  ;  what  amend- 
ment competent,  494,  496  ;  its  form,  495  ;  not  competent  after  record 
dosed,  except  on  ree  notnier^  337,  486, 495 ;  new  reason  of  reduction  added 
by  amendment,  496,  628 ;  can  new  pursuers  be  admitted  by  it  ?  497  ; 
aeoond  amendment  incompetent,  ib. ;  amendment  incompetent  in  some 
cases,  ib.;  where  defender  does  not  appear,  ib.  ;  in  criminal  proceeding}!, 
ib.  ;  restrictions  of  time  for  making  it,  498  ;  null  summons  not  amendable, 
498  ;  nor  when  decree  turned  into  liliel,  499. 
On  Ordinary  finding  summons,  defences,  &c.  informal,  320. 
Of  note  of  suspension,  &c.  to  offer  caution,  1050. 

ANNUAL-KENT,  how  far  carried  by  general  clause  in  adjudications,  672  ; 
ii  infeftment  of,  a  title  to  pursue  ranking  and  sale  ?  865. 

ANNUITY  TAX,  Members  of  College  of  Justice  exempt  from,  129.  See 
Privileges. 

ANNUITY,  Adjudication  in  security  of,  720;  adjudication  of  right  of,  €62. 

ANSWERStoreasonsof  suspension  or  advocation,  when  lodged,  284;  where 
several  respondents,  285;  to  condescendence,  see  Condescendence;  to 
summary  petitions,  977«  979  ;  see  Advocation^  Suspension. 

ANNUS  deUberandi  explained,  206 ;  is  there,  in  adjud.  in  implement  ?  724  : 
what  proceedings  may  take  place  within  it,2C6;  dayof  compearance  must  be 
beyond  it,  ib. ;  privilege  not  limited  to  heir  of  line,  ib. ;  from  what  date  it 
runs,  ib. ;  privilege  of  it  lost  by  entering  or  incurring  a  passive  title,  ib. ; 
or  renouncing  succession,  207,  691 ;  a  ranking  and  sale  proceeds  during 
it,  207 ;  and  action  by  widow  for  her  annuity,  ib. ;  real  actions  cannot  be 
purtued  intra  annunty  206,  688  ;  exceptions,  207 ;  old  and  infirm  witnesses 
cannot  be  examined  intra  annunty  208;  objection  that  proceedings  are  an- 
tra  annum  may  be  pleaded  by  creditors,  209. 

APPARENT  Heir.     See  Heir  Apparent. 

APPEAL  to  House  of  Lords  incompetent  without  leave,  agaiust  inter- 
locutor repelling  preliminary  defences,  317  ;  appeal  incompetent  against 
decree  in  absence  in  Inner  house,  824  ;  or  on  question  of  expenses,  1089 ; 
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APPEAL,  oondnaed— 

although  pduts  on  meriu  be  mixed  up  for  aUowing  the  appetl,  10S9  ;  io 
action  between  hatband  and  wife,  former  not  bound  to  famiih  fondi  to 
enable  latter  to  appeal,  430  ;  it  it  incompetent  against  finding!  of  fact  in 
adTOcation  and  suipenaion,  465  ;  transference  of  case  under  appeal,  545; 
wakening  and  transference,  when  execution  granted  pending  appeal,  553 ; 
forthcoming  on  decree  allowing  sudi  execution,  671  ;  procedure  od  re- 
versal in  multiplepoinding  where  claimant  is  paid  pending  appeal,  fi05 ; 
when  senrioe  suspended  by  appeal,  title  made  up  by  adjudieatioo  on  tnut 
bond,  728  ;  appeal  in  eettiosy  824  ;  interim  execution  pending  it  in  eetm, 
ib. ;  its  effect  on  proceedings  in  ranking  and  sale,  936. 
Expenses,  questions  of,  on  remit  from  House  of  Lords,  lOM. 

APPEARANCE,  time  of  entering,  280,  284 ;  completing  of  parHbms^  284 ; 
time  defender  may  retain  process,  ib. ;  when  most  defences  be  returned .' 
284,  385  ;  appearing  for  one's  interest,  489.    See  /n/lfrstsl,  PartUmi, 

A  PPENDIX  to  Reclaiming  Notes,  951.     Set  Reclaiming, 

APPLICATIONS,  incidental,  see  Ineidenial,    Summary,  see  Ammary. 

APPRISING,  its  nature,  &c.  666  ;  abolished,  ib. ;  legal  of  it,  731.  See  Ad- 
judication, 

ARBITRAL.    See  Detrte  ArbUrml 

ARGUMENT,  there  should  be  none  in  defences,  287  ;  or  in  oondeacendeoes 
and  answers,  325;  or  pleas  in  law,  331. 

ARRESTMENT,  what  bonds,  Ac.  may  be  attached  by  either  arreatmeDt  or 
adjudication,  662;  it  is  the  proper  diligence  for  moToables^  663.    See 
Furthcoming, 
On  dependence,  warrant  for  it  added  to  summons,  264  ;  execution,  Ac.  raeb 
summons,  ib. ;  signeted  summons  was  formerly  a  ground  for,  ib. ;  jadicia) 
reference  does  not  affect  this  arrestment,  41 1  ;  on  dependence  of  a  waken- 
ing and  transference  incompetent,  551. 
Jurit,  fund,  causa,  when  necessary,  163,  166  ;  it  does  not  found  jurisdiction 
in  questions  of  status,  168;   nor  against  foreign  executor,  ib.  ;  jari«- 
diction  sustained  if  there  is  prima  facie  evidence  of  funds  to  arrest,  163; 
arrestment  against  foreign  firm,  164 ;  on  defender  dying,  new  arrestznent 
required  for  action  of  transference  against  executor  abroad,  ib.  ;  wbeo 
arrestment  on  decree,  arrest,  jur.fund.  c.  not  required  in  fnrthcomiog,  ib. ; 
debtor  losing  Scotch  domicil,  ib.  167  ;  can  agent  here  for  a  foreigner  soe 
him  for  expenses  without  founding  jurisdiction  ?  164  ;  it  is  competeot 
though  both  parties  abroad,  and  ground  of  action  aro»e  there,  163;  not 
requisite  for  action  against   English  Company  with  branch  here,  166 • 
arrestment  of  funds  of  deceased  debtor,  167  ;  not  necessary  to  libefonit, 
224  ;  arrestment  by  inferior  court  founds  jurisdiction  in  session,  8  ;  mul- 
tiplepoinding proceeding  on  arrestment  jtir. /und!,  c.  584 ;  multiplepoiodiog 
supersedes  necessity  for  it,  o98. 
Witnesses  to  execution  of  arrestment  must  be  designed,  256. 
Recal  and  restriction  of  it  competent  by  Lord  Ordinary  on  petition,  264,  note. 
Breach  of  arrestment,  action  competent  in  Court  of  Session,  33. 
Loosing  of  arrestment,  furthcoming  where  loosed  on  caution,  573  ;   liability 

of  cautioner,  iK 
Prescription  of  arrestment,  552,  note. 

ARRESTMENT  and  Sale,  Action  of,  417;  applicable  to  ships  as  fortheaniBg 
in  other  cases,  ib. ;  procedure  in  action,  418 ;  sale  of  ship  and  eoniigDatitB  if 
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RRESTMENT  and  Sile,  continaed^ 

price,  418;  sammom  of  oonstitation  maybe  combined  with  action,  ib. ; 
procedure  in  such  case,  ib. ;  procedure  on  competitions  for  price,  ib. ; 
interlocutor  of  ranking,  419;  creditor  of  part  owner  may  arrest  vessel  till 
security  for  his  debt  is  found,  ib. ;  vessel  must  not  be  dismantled  unless 
in  a  safe  harbour,  ib. ;  authority  to  bring  her  into  one  for  that  purpose,  ib. 

RTICLES  of  roup  in  ranking  and  sale.    See  Ranking, 

Approbatory  and  improbatory,  645 ;  are  signed  by  party  as  well  as  counsel, 
609,  646 ;  exception,  645 ;  they  are  accompanied  by  pleas  in  law,  645. 

Ship's.    See  Ship^s  ArtieUt* 

.BTICULATE  adjudication,  673.     See  AdjudicaHon, 

.SliEEP,  when  action  falls,  281 ;  and  may  be  wakened,  ib;  protestation  on 
lommons  asleep,  ib. ;  when  does  suspension  or  advocation  fall  asleep,  ib. ; 
how  case  prevented  from  falling  asleep  during  Ordinary's  absence,  &c  552 ; 
where  case  remitted  ob  eonUngentiamt  either  case  falls  asleep,  notwith- 
standing proceedings  in  the  other,  501 .     See  Wakening. 

SSIGNATION  to  debts,  is  cedent's  oath  on   reference  admissible  !  400 ; 

who  called  in  proving  tenor  of  it,  829. 
In  judicial  sale,  929 ;  isuntransmissible,  ib.;  its  effect  on  purchaser's  title,  ib. 
In  security  of  a  debt  may  not  prevent  cedent  suing  for  payment  of  it,  194. 

tSSIGNEE,  title  of  general,  to  sue,  192  ;  he  must  confirm  before  extract,  ib.  ; 
title  of  special  assignee  to  sue,  193 ;  assignee  may  sis t  himself  in  action  by 
cedent,  194,537;  special,  not  general  assignee  of  creditors  of  bankrupt 
may  reduce  his  conveyances,  194 ;  accessory  rights  acquired  by  assignee, 
193,  194 ;  to  open  account,  see  Indorsee ;  assignee  of  pursuer  on  poor's 
roll  must  sist  himself,  534 ;  adjudication  by  assignee,  675  ;  title  to  pursue 
maills  and  duties,  740 ;  and  poinding  ground,  744 ;  ateignahu  uHtur 
Jure  auctoris,  729. 

ASSOCIATIONS,  Voluntary,  are  they  entitled  to  sue  or  be  sued  ?  178 ;  their 
power  to  enforce  rules,  &c.  179  ;  some  are  considered  illegal,  ib.  ;  when 
legacy  left  to  religious  association,  who  entitled  to  sue  for  payment  ?  182. 

ASSOILZIEING  defender,  difference  between  it  and  dismissing  action,  345, 
note.     See  Absolvitor. 

ATTESTOR  to  cautioner,  on' death,  &c.  of  attestor,  new  one  may  be  required, 
478. 

AUDITING  accounts,  regulations  regarding,  342,  1020;  how  account  vouched, 
1021 ;  auditor's  report,  ib. ;  approving  of  it,  ib. ;  objections  to  it,  and  dis- 
posal of  them,  ib.;  expense  of  discussion,  ib.  1032;  auditing  account  of 
wife's  agent  in  action  against  husband,  430 ;  remitting  accounts  in  in- 
ferior court  to  auditor  of  that  court,  348  ;  fees  of  both  senior  and  junior 
counsel  on  discussion  of  auditors  report  may  be  allowed,  1032.  See  Ex- 
penses. 
Sunmiary  application  for  auditing,  1021 ;  when  competent,  1022;  only  com- 
petent  if  liability  for  account  clear,  1022;  intimation,  ib.  note ;  procedure 
and  decree  thereon,  ib. ;  application  may  be  in  writing,  970,  ib ;  it  is  a 
ground  for  inhibition,  1023  ;  expenses  of  it,  ib. 

A.UDITOR  of  Court  may  not  practise  in  Court,  duties,  salary,  &c.  118  ;  pay- 
ment of  his  fees  on  taxing  accounts,  1032. 

/AVIZANDUM,  its  meaning,  341,  note;  by  Ordinary,  with  summons  and 
defences  before  closing  record,  819,  1061 ;  with  record  before  closing,  334  ; 
with  dosed  record,  338 ;  arixandum  when  Ordinary  reportt  to  Inner  house, 
341 ;  with  repoit  of  commissioner  on  proof,  360. 
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AVIZANDUM,  continued— 
Great  avisandum  in  prorinfjf  tenor,  839,  840 ;  in  motion  of  aliment,  798;  ia 
ranking  and  sale,  893,  making  great,  with  proof,  964. 
BAILBOND,  forfeitare  of,  Court  cannot  judge  at  to  forfeiture,  36;  tee  Jwnh 

dieiUti, 

BANKRUPT,  sequestrated,  cannot  sue  without  sisting  tnistae  or  finding  eso- 

tion  for  expenses,  ]71i  489 ;  same  if  he  hts  taken  the  eejtte,  without  briof 

retrooeesed,  173 ;  on  his  defending  action  the  rule  may  be  ditfennu  171 ; 

general  rule  subject  to  limitation,  ib. ;  effect  of  discharge  on  title  to  sue,  171 

Can  one  undischarged  be  a  judicial  factor  ?  986,  1001. 

Pursuing  eeitio  must  produce  certificate  from  his  trustee,  805 ;  eetik  n- 

fnsed  to  undischarged  English,  ib. 
Oath  on  reference  of  bankrupt  inadmissible  to  prove  dabu  due  bj  his  eststs, 

400. 
Alienations  by  bankrupt  to  conjunct  and  confident  persons,  how  aet  aside. 
615 ;  libelling  of  summons  in  such  action,  219,  615,  624. 
BANKRUPTCY,  required  in  ranking  and  sale,  866,  878 ;  not  necessary  is 
prove  it  in  ranking  by  heir,  937 ;  superseding  trustee  on  account  of  bank- 
ruptcy, 997. 
Fraudulent  bankruptcy,  what  constitutes,  1038^  1041 ;  jariadietiaa  of  Toait 
of  Session  formerly  priratiTe,  now  concurrent  with  JuttiGiary  in  prosscn- 
tion  for,  18,  33,  190 ;  sututes  regmrding  it,  1038. 
Prosecution  for  fraudulent  bankruptcy,  Lord  Advocate*a  ooncurrence  rt> 
quired,  197,  1039 ;  and  this  cannot  be  added  after  caae  in  Court,  IdO: 
how  proiecution  instituted  in  Court  of  Session  t  190,  1039;  fonn  of  eon- 
plaint,   1040 ;  when  and  in  what  courts  may  it  be  proeocoted  by  tnutcs 
in  sequestration,  189,  190,  1040;  authority  of  creditors  required  for  such 
prosecution,  when  competent,  1039 ;  Act  1701  does  not  apply  when  pro- 
secution in  Court  of  Session,  1040.    Search  warrant,  1041.     Proosdsre 
in  Court,  1041. 
Punishment,  1038,  1042 ;  of  aiders  or  abetters,  ib. 
BANKS,  their  title  to  sue  and  be  sued,  183;  statute  regarding  their  title,  ib.; 
holding  stock  in  chartered  bank  is  no  ground  for  declinature  of  judge, 
63 ;  see  Company,  Judge, 
BARONY,  what  carried  by  adjudication  of  a,  672;  division  of  oomraonty  where 

attached  to  a  barony,  855. 
BASTARD,  appointment  of  curators  to,  567,  1011.     See  Factor  JuSomI. 
Aliment  of  bastard  by  parents,  758,  782 ;  by  grandfather,  762;  father  •  re- 
presentatives not  liable  for  aliment  772,  791.    See  AUmtmi,    Statute  m- 
powering  bastard  to  test,  1011,  note. 
BASTARDY,  declarator  of,  competent  only  in  Court  of  Session,  421. 
BATTERY  pendente  lite,  summary  application  was  held  c>impetent  on,  971- 
BEHAVIOUR  as  heir  deprives  of  privilege  of  onuicf  daiberandi,  206;  hbellin| 

on  it,  215 ;  its  effect  on  title  to  pursue  ranking  and  sale,  931. 
BENEFICIUM  COMPE  TBNTIM,  798 ;  not  pleadable  by  brothers,  79* : 
how  it  differs  from  obligation  to  aliment,  ib. ;  is  it  effectual  against ooerosi 
assignees  ?  ib. 
BIDDING  at  judicial  sale,  ito  effect,  901.    See  Ranking  and  Sale. 
BILL  for  summons,  its  nature,  228;  summonses  requiring  bill,  10,  228;  iti« 
necessary  when  claim  under  £25,  6 ;  deliverance  on  snch  bills*  7;^^'^ 
necessary  for  diligences  containing  warrant  to  -cite  edictally,  297 ;  kill '» 
signed  by  BtU-Chamber  clerk,  10 ;  see  AdjudieatUm,  Ratdtinff. 
B\U  of  exchanfs^  mode  of  libelling  summons  on  prescribed  billt  213;  MM- 
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IILL  of  ExchftDge,  continued — 

marj  application  for  delivery  of  bill  illegally  in  poitestioD,  is  competent  in 

inferior  court,  18,  971  ;  exception,  071 ;  prescribed  bill  is  an  adminicle  of 

•ridence,  213;  action   grounded  on  a  vitiated   bill  dismissed,  2U;  bill 

libelled   on  as  without  value,  cannot  be  proved  to  be  forged,  214 ;  sum- 
mons on  bill  must  be  correctly  libelled,  ib. ;  pleading  forgery  as  defence 

in  action  on  bill,  223;   see  Reduction  Improbation  ;  adjudging  on,  658 ; 

adjudging  on  bill  in  trust  instead  of  on  trust  bond,  729 ;  proving  tenor 

of  bill,  832 ;  calling  holder  of  bill  in  eessio,  826. 
Diligence  on  bill,  does  diligence  by  a  party  abroad  require  a  mandatary  ? 

169,  note;  1061. 
KILL  CHAMBER,  444,  note ;  it  is  a  separate  Court,  ib. ;  and  open  at  ail 

times,  ib. ;  effect  of  procedure  in  it,  ib.    See  Advocation,  Sutpention, 
Act  of  Sederunt,  1838  as  to  bill  chamber,  quoted  at  length,  1049. 

§  1.  Intimation  of  notes  of  advocation  and  suspension,  1049 ;  agent  to 
bring  copy  for  clerk's  certificate  of  presenting,  &c.  of  note,  ib. 

§  2.  Caution  (when  required  in  advocations)  is  to  be  found  in  inferior 
court,  1049 ;  and  finding  of  it  to  be  certified  by  derk  of  that  court, 
1060 ;  intimation  of  advocations  passing  d€  piano,  ib. 

§  3.  Suspension  competent  on  consignation,  and  procedure  in  such  cases, 
1060 ;  rules  as  to  consignation,  ib. 

g  4.  Amendment  of  note  with  reference  to  offeripg  caution  or  consig- 
nation, &c,  1050 ;  questions  of  expenses  on  such  amendment,  1051 ; 
limiting  time  fos  finding  caution,  ib. ;  on  refusal  of  amended  not 
for  want  of  caution,  &c.,  second  note  incompetent,  ib. 

§  5.  Redaiming  against  Ordinary's  judgments,  1051 ;  inthnating  and 
boxing  reclaiming  note,  ib. ;  its  effect,  ib. 

g  6.  Appendix  to  reclaiming  note,  1052. 

§  7>  Second  note  of  suspension  on  refusal  of  first,  1052;  payment  of  ex- 
penses  required,  ib. 

§  8.  Entering  passing,  or  refusal  of  note  in  minute-book,  1062 ;  issuing 
certificate  of  refusal,  ib. ;  when  caution  required,  interlocutor  not 
to  take  effect  till  it  is  found,  ib. 

S  9.  Intimation  required  of  intention  to  apply  for  certificate  of  not  finding 
caution,  or  fulfilling  other  necessary  condition,  1052. 

§  10.  Advocation  from  interlocutor  allowing  proof  in  cases  above  X4'\ 
1053 ;  no  caution  required  in  them,  ib. 

§  1 1.  Calling  and  enrolling  advocations  of  final  judgments,  1053. 

§  12.  Protestation,  1054 ;  expenses  of  protestation,  ib. 

§  13.  Transmitting  process  to  Outer  House  clerk  on  note  being  patied, 
1054  ;  entering  it  in  calling  lists,  ib. 

§  14.  Regulations  as  to  clerks  in  bill-chamber,  1054  ;  their  responsibility 
for  reputed  solvency  of  cautioners,  ib. 

§  15.  Regulations  as  to  procedure  on  bilb  passed  before  act  came  in  ope- 
ration, 1054 ;  as  to  fees  thereon,  ib. 

§  16.  Notes  of  advocation,  suspension,  and  suspension  and  interdict,  to 
be  according  to  forms  in  schedulei^,  1055. 

§  17*  All  former  acts  to  remain  in  force,  so  far  as  not  altered  by  the  pre* 
sent,  1055. 

§  18.  Engrossing,  printing,  and  publishing  the  Act,  1055. 

Fomjii  OF  Notes  of  Aovocation—I.  From  final  judgment,  1056. 
2.  From  interlocutor  allowing  a  proof,  1056.  3.  From  interlocutory 
judgments,  1057* 
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BILL  CHAMBER,  contiaaed— 

Forms  of  Notes  or  Suspensiom — 1.  Of  decreet  of  inferior  ooom  m 
faro,  on  caation,  1067.  2.  Of  decrees  in  absence  in  Court  of  Seuioo, 
1068.  3.  Form  of  notes  in  other  oases  of  suspention,  1059.  4.  Intsr- 
diets,  ib. 

BILL  CHAMBER  Clerks.     See  Clerks, 

BILLS,  what,  762 ;  roll  of  single,  ib. ;  see  Rolh  ;  Lord  Ordinary  on  the  \k% 
in  time  of  session,  4,  66;  in  vacation,  7L  See  Ordinary,  Plack  Bills. 
see  BiU. 

BIRTH  alone  does  not  create  jurisdiction,  168. 

BLANK  in  defenders*  names  in  summonses  of  ranking  and  sale,  250^  869; 
in  day  of  compearance,  252 ;  formerly  in  summonses  in  maritime  etia, 
416  ;  blank  days  of  Lord  Ordinary,  297- 

BONDS,  what,  adjudgeable,  668,  662 ;  some  both  adjudgeable  and  arrestsUs, 
662 ;  form  of  adjudging  on  English  bond,  659  ;  rule  as  to  adjudicatioB  sa 
conditional  bond,  659  ;  restriction  of  sum  in  heritable  bond  is  competent 
to  inferior  judge,  18;  trust  bond,  see  Trust  Bond;  bond  of  caution,  ms 
Caution. 

BORDER  Warrant,  party  arrested  on  a,  must  appear  before  inferior  jodgf 
who  issued  it,  8,  and  note. 

BORROW  money,  Court  authorising  judicial  factor,  &c.  to  borrow  for  wsrd, 
1003,  1004,  1006. 

BOX-DAYS,  125;  calling  summons  on  box -day  in  long  vacation,  ib.  SJO; 
lodging  defences  on,  ib. 

BOXING  reclaiming  note  and  appendix,  946;  see  Reclaiming,  Number  of 
copies  required  for  boxing,  ib.  note,  957  ;  boxing  appendix  unneoesttrj 
twice  within  two  years,  951,  956;  record  must  be  boxed  with  the  note, 
956  ;  objections  to  reclaiming  note  that  all  copies  not  boxed,  repelled,  whsn 
those  for  judges  of  division  were  boxed,  958. 

BOUNDING  C  barter.     See  Charier, 

BREACH  of  interdict.    See  Suspension  and  Interdict, 

BRIBERY,  a  ground  for  setting  aside  judicial  referee's  award,  410. 

BRIEVES,  Advocation  of  brieves,  20,  445,  see  Service  ;  brieve  of  dirisioa, 
605,  006;  ofterce,  605. 

BROTHER,  obligation  of,  to  aliment  brothers  and  sisters,  767-    See  MimenL 

BUBBLE  Act,  178. 

BURDENS,  proving  annual,  in  ranking  and  sale,  878. 

BURGH,  Actions  of  merchants,  &c  within,  when  under  £26  are  oompetfnt 
in  some  cases  in  Court  of  Session,  7 ;  citing  magistrates,  &c.  of  burgh, 
240 ;  commonties  belonging  to  royal  burgh  not  divisible,  846,  860 ;  see 
C^tnonties.    Nor  burgh  (royal)  acres,  862. 

CALLING— 

Summons,  264  ;  mode  of  calling,  271  ;  it  must  be  tempestivt,  274 ;  it  nuj 
be  on  day  of  compearance,  ib. ;  if  before  expiry  of  indueim,  proceeding! 
null,  ib. ;  rule  when  last  day  of  indudse  is  not  a  sederunt  day,  ib. ;  calling 
cannot  (except  of  consent)  be  within  an,  delib,,  ib. ;  it  is  inoumpeient 
after  year  and  day  from  day  of  compearance,  276  ;  calling  where  arrest- 
ment on  dependence  used,  264  ;  will  Court  authorise  calling  not  on 
regular  day  ?  276 ;  before  calling  reduction  of  certain  justice  <»f  pesos 
decrees,  caution  for  expenses  required,  ib. ;  calling  erroneously  agaimt 
only  one  of  two  defenders,  276. 
Advocations  and  Suspensionn,  268,  446,  447,  1064 ;  calling  advoeatioas  of 
final  judgment*  1063. 
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CALLING,  continued ■> 
Panibuti  206 ;  See  Partibus, 
Lodging  tmnmont  for  calling,  269  ;  rales  on  this  head  are  for  clerk  of  Coart*t 

oonvenienoe,  273. 
Prodnctions  with  tammons,  266,  612 ;  with  advocations  and  suspension,  ib. 
Effect,  calling  is  first  judicial  step,  276 ;  it  creates  litigiosity,  ib. ;  exception, 
ib. ;  and  in  ranking  and  sale  creates  dependence,  922 ;  after  calling,  sum- 
mons may  be  wakened  within  forty  years,  276,  649. 
Unnecessary  to  call  summons  of  forthcoming,  when  lodged  as  an  interest  in 

a  multiplepoinding,  276. 
Days,  269  ;  on  box-day  in  long  vacation,  270. 

LisU,  pablication  of,  271,  116 ;  made  up  from  pariibus^  271 ;  their  form,  ib., 
note. 
CALUMNY,  Oath  of,  385 ;  see  Oath. 
CAPITAL  Punishment ;  see  Punithment, 

CAPTION,  to  compel  return  of  process,  286,  612;  by  whom  executed,  119. 
CASES,  339;  their  origin,  ib.,  note;  Inner  house  may  order,  960;  required 
when  case  reported,  340 ;  interchanging  and  relodging,  339 ;  after  lodging, 
parties  may  be  farther  heard,  960 ;  if  this  is  wished  so,  it  should  be 
stated  in  note  to  cases,  339 ;  failure  to  lodge,  ib, ;  expenses  on  reponing, 
339, 961  ;  may  Ordinary  use  discretion  in  this  ?  340. 
In  summary  applications,  977 ;  in  petition  and  complaint  against  judicial 

factor,  1012. 
Printing,  boxing,  &c.  341,  963. 
Regulations  by  statute  and  A.  S.,  341. 
Irregular,  ordered  to  be  withdrawn,  342. 
CASUS  Amittumit,  in  proving  tenor,  831,  832.    See  Tenor. 
CAUSE,  want  of  probable,  when  it  need  not  be  libelled,  221. 
CAUSET  Mails,  members  of  College  of  Justice  exempt  from,  729.     See  Pri- 

vUeges. 
CAUTION.  See  Cauiioner,  In  maritime  cases,  416,  419.  See  Maritime. 
In  ranking  and  sale,  902;  effects  of  purchaser  not  finding  it  in  ranking, 
900 ;  caution  in  suspension  and  advocation,  446,  1060,  1052 ;  none  re- 
quired in  advocation  for  trial  by  jury,  457,  1053;  caution  on  getting  up 
deed  from  record,  1016 ;  procedure  in  suspension  without  caution,  447  ;  in 
suspension  it  is  carried  by  assignation  of  decree  in  suspender's  favour, 
193 ;  summary  application  against  clerk  expeding  suspension  on  insuffi- 
cient, S^4  ;  in  reduction  of  decree  of  justice  of  peace,  276. 
De  damnis  et  impensis,  when  required,  415. 

lUfidell,  found  by  curators,  560 ;  not  by  tutors  nominate,  660  ;  by  judicial 
hucUiv  in  multiplepoinding,  60 1 ;  in  sequestration  of  land,  986  ;  by  curator 
bonis  for  absentee,  &c.  1000,  1011 ;  on  choosing  curators  found  to  clerks* 
satisfaction,  666 ;  consequence  of  paying  to  curator  bonit  before  caution 
found,  1002. 
Z>#  Judicio  titti,  when  required,  416,  604;  procedure  where  such  caution 
found,  604 ;  condition  in  which  defender  must  be  produced,  405 ;  caution 
may  be  required  during  process,  606 ;  cautioner  in  inferior  court  bound 
on  advocation,  &c  606 ;  he  may  present  debtor  in  suit  against  himself  for 
the  debt,  607. 
For  violent  profits,  657 
JudieaiuM  sofot,  416. 

3z2 
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CAUTION,  continued- 
Juratory  caution,  how  far  competent  in  maritime  acliooa,  416 ;  proeedwc  ia 

•uspension  on  such  caution,  447i  462. 
On  loosing  arrestment,  573 ;  liability  of  cautioner,  ib. 
New  caution  on  cautioner's  death,  &o.  416,  476,  478 ;  nol  requirad  in  advoca- 
tion where  mandatory  sisted  and  sum  consigned,  477 ;  in  moving  for  it  i» 
suspension,  discussion  as  to  whether  originally  necessary  is  inoooipetent,  ib. 
Bonds  of,  by  whom  prepared,  902 ;  Repository  for  them,  592,  note ;  getting 
up  bond,  918,  1009. 
CAUTIONER.     See  Caution.    Liability  of,  for  judicial  factor,    1011  ;  how 
carelessness  in  creditors  affecu  liability,  ib. ;  liable  in  advocationa  on  prin- 
cipafs  death  and  executor  carrying  on  action,  477 1  does  judicial  rafereace 
free  cautioner  ?  411 ;  when  may  he  sist  himself  in  suspension,  &o.  ?  490 ; 
he  may  proceed  with  suspension  abandoned  by  principal^  480,  49U;  with- 
drawal of  cautioner,  477  ;  cautioner  of  deputy  postmaster  may  he  sued  ia 
Court  of  Session,  26 ;  of  collector  of  taxes  may  bring  action  of  relief  in 
same  oourt,  ib.    See  JurittHcUon, 
[    Solvency  of  cautioner,  principal  clerks  liable  for  in  ranking  and  sale^  903; 

clerks  in  bill  chamber  for  solvency  of  cautioner  accepted  by  them,  1064. 

CERTIFICATION,  decree  of,  contra  nonproduciOj  612,  G24,  629,  63L    See 

Reduction,   When  partial  production  is  made,  631  ;  oertificattOD  in  rsdue- 

tion  improbation,  640  ;  when  it  is  extractable,  ib. ;  in  ranking  and  sale^  887- 

CESS,  members  of  College  of  Justice  not  free  from  it;  see  Frvrihget,  131; 

valuing  cess  in  ranking  and  sale,  878. 
CESSIO  bonorum^  action  of,  795. 
Competency,  what  entitles  to  eesnof  796;  does  debt  arising  e«  ddidtt 
798;  or  imprisonment  meditatione  fug€B,  799  ;  or  on  obligation  adfatttm 
priBstandum,  ib.;  it  is  not  competent  to  one  imprisoned  on  criminal  wanut 
as  well  as  for  debt,  800  ;  insolvency  requisite,  ib. ;  what  constitutes  sodi  ? 
ib. ;  competent  to  minor,  ib. ;  to  foreigner,  801 ;    party  not  in  Scodand^ 
ib. ;  in  what  courts  competent,  5,  19,  795  ;  competent  in  Sheriff  Coort 
where  foreign  creditors,  801. 
Summons,  its  form,  796  ;  productions,  ib ;  partners  cannot  sue  together,  801. 
Procedure,  801 ;  intimation  in  gazette,  and  by  letter,  ib.;  certificate  there- 
of, 802  ;  lodging  certificate,  state,  &c  ib ;  ciution,  enrolling,  protestatioo. 
804 ;  summ<ms  not  printed,  286 ;  Inner-house  case,  757  ;  it  goes  to  sum- 
mar  roll,  753,  804;  debtor's   examination,  803;   sheriff  reporting  exa- 
mination, and  procedure  thereon,  ib. ;  inducia^  ib. ;  objection  that  loait 
creditors  not  called,  804  ;  calling  remainder,  ib. ;  who  should  be  called, 80S» 
826 ;  death  of  creditor  not  incarcerating  does  not  delay  procesSy  806 ;  emm 
of  undischarged  bankrupt,  805 ;  pending  English  commission  of  bankmpc 
ib. ;  allowing  debtor  to  inspect  his  books,  823 ;  creditor  cited  cannot  be  wit- 
ness against  debtor,  823;  printing  proof,  824;  sisting  procedure  vkof 
irregularity,  825;  when  Court  not  sitting,  case  proceeds  before  Ordiosry 
on  bills,  806 ;  doubtii  an  to  his  jurisdiction,  807. 
Reclaiming  against  sheriff's  decisions,  807  ;  reclaiming  days,  ib.  ;  prian'sg 
and  boxing,  dec.  of  note,  808,  809;  procedure  thereon,  ib. ;  against  Ordi- 
nary's judgment,  807,  808. 
Liberation  ;  interim  liberation,  803,  809 ;  warrant  for  protection,  810;  ess- 

tion  required,  ib.  81 1 ;  reclaiming  against  and  recalling  warrant,  610. 
Disposition  omnium  bonorum,  may  be  required  by  credtloraBSll  (i 
to  lease,  812,  818 ;  and  interest  in  pending  action,  812. 
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CESSiO,  continued- 
Trustee;  who  eligible  as,  811;   refusing  to  accept,  819;    bankrupt  may 
complain  of  mismanagement  without  finding  caution,    173 ;  trustee  may 
defend  forthcoming  brought  against  bankrupt,  174  ;  summary  petition  for 
appointment  of  new  trustee,  incompetent,  975. 
Refusing  benefit  of,  799, 812  ;  where  imprisoned  for  aliment  of  bastard,  814  ; 
where  funds  concealed,  813  ;  refusing  hoe  statu,  812,  817;  where  debtor 
kept  no  books,  or  destroyed  them,  814  ;  debtor  refusing  access  to  paperr, 
ib.;  where  fraud  alleged,  ib.  810;   divesting  of  property  recently,  816; 
extravagance,  816,  817  ;   giving  preferences,  absconding   with  creditors' 
funds,  ih. 
New  application  after  refusal,  817 ;  intimating  such,  818. 
Retention  by  debtor  of  body  clothes,  818 ;  working  tools,  ib. ;  what  includ- 
ed under  this,  ib.  827 ;  allowed  to  carry  on  pending  action  if  trustee  will 
not,  812,  818;  part  of  salary,  half-pay,  dec.  retained,  819;  illustrations, 
819,  822  ;  where  consequence  of  attaching  salary  is  dismissal,  none  taken, 
819 ;  how  creditors  reach  half,  pay,  821,  822  ;  clergymen's  stipends,  822. 
Dyvour's  habit,  812 ;  abolished,  822. 
Oath  taken  by  pursuer  on  getting  decree,  822 ;  when  taken,  823  ;  liberating 

debtor  to  take,  ib. 
Decree,  when  obtained,  823 ;  in  absence,  824  ;  extract  and  abstract  of,  lb.  ; 
appeal  against,  ib.  ;   interim  execution  on  caution  pending  appeal,  ib. ; 
its  efiTect,  811,  826 ;  effect  on  title  to  sue  and  defend,  173  ;  creditors  can« 
not  poind  debtor's  property  till  that  given  up  is  exhausted,  827* 
No  fee  fund  dues  nor  stamp  duties  in,  825. 
Agenta  who  may  conduct,  825. 
CHANCERY.    See  Exchequer.      Directors  of,  and  their  deputies,  are  mem- 
bers of  College  of  J  ustioe,  133 ;  see  Privileges. 
CHARGE,  General  and  special,  2U5,  6/8 ;  indueus  of  it,  205 ;  some  sum- 
mouses  did  not  require  general  charge,  208  ;  abolished,  206,  679;  what  now 
equivalent  to,  206,  681. 
To  enter  heir  tii  mobUiiusy  when  necessary  ?  684  ;  not  included  in  10  and  1 1 

Vict  682,.  note. 
In  action  of  adherence,  436. 

Against  superiors  not  included  in  10  and  1 1  Vict  682,  nota ;  for  making  ad- 
judication first  effectual,  703 ;  what  if  superior's  title  incomplete  I  70G ; 
whether  necessary  in  adjudication  on  trust  bond,  621. 
In  suspension,  charge  should  be  produced,  468 ;  see  Suspension,  Turning 
charge  or  decree  into  a  libel,  474  ;  amendment  of  such  libel  incompetant, 
499 ;  and  also  incompetent  in  reduction  of  charge,  628. 
CHARITABLE  funds.  Court  has  power  to  superintend  administration  of,  30 ; 

who  has  title  to  pursue  actions  regarding,  196. 
CHARTER  of  adjudication,  forty  years*  possession  on  charter  and  sasine, 
an  irredeemable  title,  716 ;  from  what  time  these  years  run.  ib. 
Bounding  clause  of  part  and  pertinent  in  charter,  860. 
Of  power  of  judicial  factor  to  grant  charter,  990. 
CEUEF  of  a  clan,  not  sufficient  title  to  libel  in  action  for  rent,  170,  212. 
CHILDREN,  aliment  of  by  parenta,  d(c  760;  bound  to  aliment  parentt,  768, 
760 ;  see  Aliment ;  parenta  sometimes  deprived  of  custody  of;  46 ;  case 
of  snnunary  application  regarding  custody,  974 ;  custody  of  children,  when 
hntband  and  wife  separated,  431 ;  widow  entitled  to  expense  attending 
birth  of  posthumous,  780. 
CHOOSING  coraton,  actum  o(,  see  CurtUors. 
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CHURCH,  executing  summont  of  ranking  and  sale  at,  870. 

Conns;  tee Eeelesitutieal, 
CIRCUMDUCTION,  when  prononnced,  369, ;  recalled  in  special  caaai,  8W; 
of  time  for  importing  oath  on  reference,  396 ;  in  prosing  tenor,  841^;  in 
ranking  and  sale,  893. 
CIRCUMVENTION,  w^en  pleadable  bj  ezoeptiony  616  ;  tide  of  crediion 

in  reduction  on  head  of,  623. 
CITATION  ;  see  Eseeution,  Edietal. 
CLARE  conttaty  title  on,  to  pursue  reduction,  621. 

CLERGYMAN,  established,  not  eligible  as  trustee  in  CMfie,  811 ;  nor  as  judi- 
cial factor,  1001 ;  dissenting  clergymen  is,  81 1,  1001. 
CLERKS  of  Court  are  members  of  College  of  Justice,  lS3b     See  PritUt^m. 
Power  of  Court  to  punish  irregularities  of  clerks,  39  ;  their  olBoei,  108 ; 
marks,  109. 
On  remit  to  clerks,  fees  go  to  fee  fund,  107,  408. 

Principal  clerks,  102  ;  number,  dca  ib. ;  qualifications,  trial,  nominatioB, 
104 ;  duties,  103 ;  how  duty  discharged  in  cases  of  absenoe^  ka  103; 
salaries,  106;  junior  clerk  superintends,  Ac.,  eztractort,  113;  are  bmid- 
bers  of  College  of  Justice,  133.  See  PriniUg§a.  Liability  for  sniBeieBcy 
of  cautioner  in  judicial  sale,  903. 
Depute  Clerks,  106. 
Assistant,  106. 

Of  the  bills,  109 ;  their  liability  for  sufficiency  of  cautioner,  1054. 
Judge's  clerks,  111;  they  take  up  Outer  house  rolls,  297 ;  judge  nombatss 
his  own  clerk,  112 ;  salaries,  &c.  ib. ;  they  may  not  act  as  agenu  esespt 
in  their  own  and  their  master's  causes,  ib. 
Jury  clerks,  107,  and  note ;  tran^misidon  of  process  to  them,  300. 
Of  Exchequer,  are  members  of  College  of  Justice,  133. 
Of  Chancery,  members  of  College  of  Justice,  133. 
Adyocates'  clerks.     See  Advocate*  Clerks, 
CLOSING  Record,  333  ;  on  summons  and  defences,  321,  1062.     See  JUeerl 
CLOTHES,  bankrupt's  body  clothes  not  given  up  in  cesrio,  818,  827. 
CLUBS,  their  power  of  to  enforce  rulefl,  179 ;  how  sue  and  defend,  fb. 
CODICILS,  how  far  inchided  under  term  disposition  and  settlement,  284. 
COGNITION  of  lunatic,  stops  judicial  management,   1007;  requisite  on 
lunatic  opposing  petition  for  appointment  of  euraior  borne,  1008. 
And  Sale,  Court  has  privative  jurisdiction  in,  18;  is  an  Inner  house  ossr, 
767;  in  what  cases  resorted  to,  940;  when  Court  authortie  sale,  943; 
not  competent  by  minor  pubee,  944;   regular  action  required  for«tsls 
of  pupil's  lands,  942 ;  in  whose  name  action  raised,  940  ;  oompletiiig 
pupil's  title,  ib.  ;  form  of  summons,  941 ;  conclusion  for  cognition  sd4 
sale  in  summons  of  ranking  and  sale,  939 ;   Procedure  in  cognition  sd4 
sale,  941 ;  how  sale  made,  942,  note ;  effect  of  cognition,  940.  See  Aoafciiv* 
COGNITIONIS  Causa,  decree,  690. 
COLLEGE  of  Justice,  members  of,  133;  power  of  Court  to  pnnish  membcni 

39.     See  Judges,  Jurisdiction,  Privileges,  Session. 
COMMISSARY  Court,  its  history,  420,  note  ;  it  is  now  abolished,  and  its  ju- 
risdiction transferred  to  Session,  3, 14  ;  that  of  inferior  commissaries  tnat- 
ferred  to  sheriffs,  14 ;  see  ConsisUniaL 
Sheriffs,  rules  regarding,  423. 
COMMISSION,  Parliamentary,  when  proceedings  reviewable  by  Sessiew,  Si- 
See  Jurisdiction, 
Bate  of  commission  allowed  to  judicial  factor,  1008. 

Commission,  Proof  by,  now  comparatively  rare,  348  ;*  in  whnt  OMSi  H  asy 
be  adopted,  \b. 
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COMMISSION,  continued— 
Style  of  commiMion,  350  note. 

When  used  in  proving  tenor,  839  ;  when  in  ranking  and  tale,  880 ;  in  action 
of  division  of  commonty,  848,  852 ;  of  runrig,  863 ;  commission  in  consis- 
torial  causes,  422  ;  to  take  oath  on  reference,  388,  391 ;  when  allowed 
for  taking  oath  of  calumny  in  consistorial  causes,  421,  422;  commission 
to  take  oath  in  supplement  to  lie  in  retentU,  364  ;  to  examine  witnesses 
furth  of  Scotland,  350,  364  ;  or  old  and  infirm,  362,  363  ;  or  where  there 
is  penuria  testium,  364 ;  see  Witneues ;  commission  when  case  noder  ju- 
dicial reference,  411  ;  when  witnesses  unable  to  attend  from  indisposi- 
tion in  proving  tenor,  839. 

Incompetent  in  some  cases,  361  ;  in  suspension  in  Court  of  Session  after 

proof  in  inferior  court,  467 «  in  cases  appropriated  to  trial  by  jury,  361. 
Application  for,  can  he  opposed  only  tnva  voce,  365 ;  is  accompanied  by  con- 
descendence of  facts  to  be  proved,  363,  365 ;  when  made  to  Inner  house, 
364,  3C5 ;  circumstances  required  for  examination  of  old  and  infirm  wit- 
nesses, 362,  363. 

Extracting,  370 ;  where  both  parties  are  to  examine,  one  commission  and  two 
diligences  used,  354 ;  commission  where  one  party  on  poor's  roll,  other 
cannot  use  his  gratuitous  commission,  37 1  • 

Procedure  on,  354  ;  commissioner  must  be  present,  356 ;  and  he  decides 
what  shall  enter  the  report,  353 ;  rules  of  evidence  must  be  observed, 
352;  and  witnesses  protected  against  insult,  &c.  353;  witnesses  must 
not  be  present  at  each  other's  examinations,  354 ;  examination  in  initia- 
UbuSf  now  unnecessary,  355 ;  noting  unusual  behaviour,  &c.  in  witnesses, 
353 ;  continuing  examination  lasting  beyond  one  day,  356 ;  procedure 
after  proof  reported,  360  ;  circunhduction,  ib.  ;  counsel  sometimes  attend, 
and  their  fees  may  be  allowed  against  opposite  party,  371 ;  proceedings  in 
examination  of  havers,  37 1 ;  see  Writings, 

Depositions,  taking  down  and  authenticating  them,  355,  356,  357,  attesta- 
tion, ib. ;  where  witness  cannot  write,  356 ;  proof  must  be  signed  by 
commissioner,  ib. ;  correcting  errors  in  the  report,  357. 

Objections  to  witnesses,  how  disposed  of,  358 ;  commissioner  determines  as 
to  age,  &C.  363 ;  making  avizandum  with  objections,  368 ;  examining  eum 
nota,  353 ;  review  of  commissioner's  decision,  ib. 

Privilege  of  witness,  see  WUne$t. 

Reporting  proof  to  Inner  house,  349,  359 ;  to  Ordinary,  ib. ;  time  for  re' 
porting  always  fixed,  359 ;  prorogating  time  for  reporting,  ib. ;  to  whom 
application  for  prorogation  made  ?  ib. ;  on  prorogation  should  new  com- 
mission be  extracted  ?  372. 

Cireomdnction ;  see  CireumducHon. 

Additional  proof  sometimes  allowed,  after  proof  declared  concluded,  360. 

Expiry  of  time  for  reporting  without  proof  being  taken,  360. 

Clerk  to  commission  takes  oath  dejideli,  354 ;  agent  liable  for  his  feet,  353. 
^ee  DUigeneey  JVitneuet,  WriHngs. 
COMMISSIONER  on  proof,  who  competent  as,  349,  364;  in  consistorial 

causes,  423 ;  fee  paid  before  proof  advised,  353 ;  agent  liable  for  it,  ib. 
COMMON  Agent.     See  Agent  Common, 

Debtor,  oath  of,  on  reference  in  furthcoming,  400. 
COMMONTT,  action  of  division  of,  845,  appropriated  to  Court  of  Session,  20, 
860 ;  and  to  Inner  house,  757  ;  whether  competent  at  common  law,  845^ 
854,  note  ;  see  Divvtion. 

By  act  1606, 846 ;  what  ooostitutes  oommonty,  347 ;  what  commons  not  di- 
riaible,  846,  847i  850 ;  where  only  one  proprietor,  848. 
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COM  MONTY,  continued- 
Title  ;  can  one  holding  only  territnde  punue?  848 ;  Me  Sirvite^i.     Title 

of  trustees,  ib. ;  as  part  and  pertinent,  Ac  849,  850. 
Who  called  as  defenders,  851. 

Procedure  and  taking  proof,  840,  851  ;  how  far  that  under  judicature  aft  sp- 
plies,345, 859,  872  ;  niles  for  dividing,  847,  853,  856;  effect  of  eztrajodidai 
agreement,  854 ;  where  lands  of  an  heritor  form  part  of  a  barony,  855 ; 
or  include  a  mill,  ib. ;  question  as  to  feuars,  it). ;  has  superior  right  to  s 
portion,  ib. ;  where  valuation  of  heritors'  lands  not  divided,  855 ;  wbeif 
no  valuation,  ib. ;  is  any  proprietor  entitled  to  prtBeijmum  9  856 ;  cosh, 
minerals,  &c.  ib. ;  where  feuars  with  general  valuation,  857 ;  where  psrti 
of  common  improved,  ib. ;  mosses,  845,  846,  858 ;  quarries,  858 ;  procedsic 
after  proof,  859. 
Expenses  of  division,  859. 

COMMUNB/oruMf  Session  the^  for  foreigners.    See  Fortign^u 

COM  PA  NT.     See  Bankt,  Corpnrationt. 
Chartered,  holding  stock  of,  no  ground  for  declinature  of  judge  in  cooipaBj 
causes,  G3.     See  Judges, 

.  Joint  stock ;  Title  to  sue  and  defend,  181,  184 ;  may  authorise  officers  to  nt, 
&C.  181 ;  statutes  authorising  to  sue  in  name  of  manager,  &c.  183,  184; 
statute  consolidating  provisions  regarding  them,  178;  libelling  aolioo 
against,  182 ;  against  a  dissolved  company,  ib. ;  English  company  with 
Scotch  branch  may  be  sued  here,  166 ;  statute  allowing  Crown  to  grsst 
privileges  of  corporations  to  joint  stock  company,  184. 
Mercantile  company;  action  by  and  against,  186;  with  descriptive  asms, 
187 ;  diligence  against  individual  partners  on  warrant  against  oompsnj, 
ib. ;  company  cannot  prosecute  or  be  prosecuted  criminally,  188,  219;  it  ii 
cited  at  place  of  business,  188,  239 ;  when  dissolved  whole  partnen  ut 
cited,  188  ;  sole  partner  may  sue  for  company  debts  in  individual  nsme, 
189,  193;  and  his  executor  on  his  death,  193;  company  debt  mast  be 
constituted  against  before  partner  sued,  189 ;  company  subsists  after  dis- 
solution  for  winding  up,  ib. ;  Court  may  name  factor  for  winding  np, 
995;  partner's  oath  on  reference  in  company  actions,  400. 

COMPEARANCE,  blank  in  day  of,  252  ;  a  particular  day  is  not  now  speci- 
fied in  summons,  249.     See  Execution, 

COMPENSATION,  no  objection  to  adjudication,  661;  question  of  com- 
pensation as  to  agent's  right  to  decree  in  his  name  for  expenses,  1034. 

COMPETENCY  of  summons,  judged  of  by  conclusions,  12,  225.  See 
SummoMy  Conclusion. 

COMPETENT  and  omitted,  not  ground  for  reducing  decrees  of  Court,  314; 
exception,  ib. ;  objection  of  competent  and  omitted  does  not  apply  to  pur- 
suer, ti52. 

COMPETITION  requisite  to  found  multiplepoinding,  681 ;  or  scquestrsiioB 
of  land,  981;  competition  of  claims  in  multiplepoinding,  598;  imfilic* 
mutual  reductions,  597,  618;  (exception,  618);  competition  of  crediton 
of  heir  and  ancestor  in  adjudications,  712 ;  how  Court  proceeds  oo  ooia- 
petition  for  office  of  judicial  factor,  999. 

COMPRISING.     See  Apprisinff,     Adjudication, 

CONCEALMENT  of  funds  fatal  to  CMfio,  813 ;  how  far  it  creates  fraudalrBt 
bankruptcy,  1042. 

CONCLUDED  causes,  roll  of,  756;  cases  eonung  into  Inner  hooae  as,  061 

CONCLUSIONS  o(  summons  ;  competency,  &c.  judged  of  by  tbcm,  lS,SSi; 
eonehisio  HbeUi  maximc  est  uupidenda,  18 ;  th«y  mutt  be  liiUf  Mt  fati 
211 ;  and  supported  by  premiiei,815;  caimotbededamory  of  sbmbctv 
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CONCLUSIONS,  ooDtinu«d— 

225 ;  for  •xpeoB6B,  see  EMp€n$ei\  may  be  restricted  by  minute,  494  ;  even 
in  absence,  497* 
CONDESCENDENCE  and  Answers,  when  required,  322 ;  in  summary  ap- 
plications, 977 ;  in  petition  and  complaint  against  judicial  factor,  1012; 
what  they  contain,  322,  326. 
Form,  &0.  323 ;  to  contain  no  argument,  quotation,  or  recital  of  proceedings, 

ib.  328, 329,  note ;  they  are  drawn  and  signed  by  counsel,  325. 
Fact  averred  and  not  denied  held  admitted,  323,  324, 326  ;  effect  of  denying 
what  is  afterwards  prored  to  have  been  known,  323 ;  party  withholding 
fact  till  revisal,  may  be  found  liable  in  expenses  thereby  occasioned,  32ii, 
note. 
Revising  condescendence,  324  ;  lodging  and  form  of  pleas  in  law,  325, 331  ; 
answers  and  counter  statement  offsets,  325 ;  revising  answers,  326 ;  irre- 
gular to  make  up  record  except  by  forms  prescribed,  ib. ;  only  one  revis- 
ing  allowed  as  of  course,  329,  note ;  third  revisal  not  allowed,  ib. ;  re- 
vising condesendence  in  multiplepoinding,  330. 
Printing,  326 ;  lodging  and  prorogation,  327 ;  failure  to  lodge,  ib. ;  reponing 
on  default,  ib. ;  see  Reponing  ;  shortening  of  time  for  lodging,  329,  note. 
Proper  use  of  condescendence,  &c.,  328 ;  new  grounds  of  action  not  admitted, 
ib. ;  cannot  amend  irrelevant  summons  by  them,  ib.  ;  they  should  not  be 
given  in  unless  necessary,  329 ;  rules  adopted  by  Ordinaries  in  1839  regard- 
ing them  828,  note ;  must  set  forth  whole  facts  to  be  proved,  330;  they 
should  not  repeat  opponent's  facts  which  are  admitted,  331  ;  either  party 
can  insist  for  record  on,  337;  but  when  unnecessary,  expense  laid  oti 
party  requiring  them,  ib.  329,  note. 
Productions  with  condescendence,  &c.  322,  366 ;  see  Writinga. 
In  advocations  and  suspensions,  464. 

Of  articles  approbatory  and  improbatory,  643.      See  Art%eU$y  Reduction, 
Of  fund  in  multiplepolnding  when  lodged,  589,  1592 ;  holding  summons 

as  condescendence  of  fund,  589 ;  objections  to  it,  592 ;  amending  it,  ib. 
By  party  appljring  for  examination  of  old  or  infirm  witnesses,  363,  365. 
Of  res  noviter  venienty  487. 
CONDONATION,  defence  of,  in  divorce  for  adultery,  434  ;  see  Divorce. 
CONDUCT  of  litigants,  court  may  punish  improper,  40 ;  if  irregular,  ex- 
penses given  against  him,  1027- 
CONFIRMATION  is  necessary  before  extract  in  suiu  by  executors,  192  ;  it 
vests  the  right  to  carry  on  actions  begun  by  deceased,  193 ;  it  is  required 
in  adjudications  by  executor,  193,  676 ;  when  judicial  factor  should  take 
out  confirmation  for  pupil,  1001  ;  when  confirmation  as  executor-creditor 
granted,  684 ;  it  is  a  title  to  sue,  192 ;  how  far  it  is  preferable  to  forth- 
coming by  another  creditor,  574  ;  see  Executor. 
CONGREGATIONS,  Seoeders,  &c.  their  title  to  sue,  180 ;  certificate  by  mini- 

ster,  dec.  of,  for  getting  on  poor*s-roll,  517.     See  ClergynuM. 
CONJOINING  processes,  500,  502.   See  Contingency. 

Conjoining  processes  of  adjudication,  694,  704.  See  Adjudications. 
CONNIVANCE,  its  effect  in  divorce  for  adultery,  435 ;  see  Divorce. 
CONSIGNATION,  rules  as  to  it,  in  suspensions,  &c.  462, 1050 ;  see  Suspension  ; 
it  is  not  required  in  every  case  where  bond  stipulates  for  it,  462;  consignation 
of  fund  in  multiplepolnding,  592  ;  see  Muliiplepoinding  ;  of  price  in  rank- 
ing and  sale,  916;  see  Ranking;  summary  application  for  uplifting  oon- 
signed  money  alter  appeal,  975 ;  complaint  against  derk  of  court  for  de- 
taining oonrigned  money  is  summary,  97 1> 
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CONSIGNATION,  continued-. 

Decree  of  contignation,  5d4 ;  decree  in  abtence,  S95 ;  inepeiidiog  it,  ik. ; 
how  such  decree  put  in  force,  594. 

Repository  for  consignation  receiptt,  592,  note. 
CONSISTORIAL  Actions,  jurisdiction  in,  transferred  to  Court  of  Ses- 
sion, 3,  14,  421  ;  summons  is  signed  by  clerk  of  Court,  16,  210,  421 ; 
and  not  signeted,  ib.  414;  it  does  not  require  Lord  Advocate's  ooacar- 
rence,  200,  414 ;  rules  regarding  those  actions  by  11  Geo.  IV.,  420 ;  in  vhat 
cases  parties  take  oath  of  calumny,  421 ;  how  oath  takcD  when  party  ii 
abroad  ?  ib. ;  judicial  examination  of  parties,  404 ;  when  case  is  in  sb- 
sence,  pursuer  leads  proof,  305,  note,  422 ;  decree  for  ezpentei  in  abssaos, 
306,  note ;  action  may  be  sent  to  a  jury,  422. 

Proof  taken  by  commission  in  such  actions,  422 ;  oommissariea  ooold  not 
delegate  power  to  take  proof,  423 ;  it  is  now  taken  by  sheriffs  tpedallf 
appointed,  ib. ;  furnishing  list  of  witnesses  to  opposite  party,  ib.;  pnoe- 
dure  when  parties  poor,  ib. 

Procedure,  sisting  mandatary,  and  preparing  record  in  such  actions,  samssi 
in  other  cases,  424. 

Fee  fund  dues,  &c  are  not  paid  in  these  actions,  424;  agent's  fees  in  theB,ik 
1062. 

Action  of  separation  and  aliment,  425 ;  see  Separation. 

Divorce  for  adultery,  432  ;  for  desertion,  435 ;  see  Divoree. 

Declarator  of  marriage,  438  ;  of  nullity  of  marriage,  ib. ;  see  Marru0; 
declarator  of  freedom  and  putting  to  silence,  439 ;  see  Freedom. 

Interim-aliment,  and  money  to  carry  on  action,  allowed  to  wifis^  428,  429; 
this  allowed,  although  husband  allege  destitution,  429 ;  aliment  doiiii; 
reduction  of  inferior  court  decree  against  her,  ib. ;  it  is  not  given  pendin; 
appeal  to  House  of  L#ords,  430  ;  can  husband  go  on  without  paying  thi 
aliment  awarded  ?  iii ;  granting  aliment,  &c.  is  in  discretion  of  Coart,ib>i 
wife  with  funds  of  her  own  in  bank  not  allowed  money  to  carry  on  se* 
tion,  430;  how  account  of  wife*s  agent  is  taxed  against  the  hutbsnd, 
ib. ;  when  is  aliment,  &c.  allowed  in  declarator  of  marriage?  431 ;  wile 
may  do  diligence  on  decree  for  aliment,  ib. 

Reduction  of  decrees  in  consistorial  actions  must  be  brought  within  jear 
and  day,  424,  618. 

Court ;  see  Committary. 
CONSTITUTION,  action  of,  when  necessary  to  found  adjudication,  658,661, 
690,  723 ;  is  it  required  in  ranking  and  sale  ?  923 ;  sununons  should  bs 
precise,  661 ;  execution  of  summons,  equivalent  to  charge  under  formsr 
law,  205,  682  ;  summons  need  not  be  printed,  286  ;  decree  in  absence  is. 
306,  uote ;  question  of  expenses  in,  1032 ;  what  expenses  should  be  con- 
cluded for  in  adjudication  on,  670. 

And  adjudication,  action  of,  691 ;  under  10  and  11  Vict.  683. 
CONS  ULTAT  ION  of  judges  of  one  Division  by  those  of  other  Division,  57;  snd 
with  Ordinaries,  58 ;  teeJudgesj  967 ;  regulations  as  to  consultation,  967,'wica 
CONTEMPT  of  Court,  punishment  of,  38;  application  for  punishment  son- 

mary,  970.    See  Jurisdiction. 
CONTINGENCY,  what  constitutes,   442,  501  ;  ground  for  reviewing  inter- 
locutory judgments  of  inferior  courts,  20,  441.     See  Advocation,  InUrh- 
cutory.     Transferring  process  to  other  division  on  ground  of,  53;  advocs- 
tion  on  ground  of,  442,  1063. 

Remitting  and  conjoining  processes  on  gronnd  of  contingency,  500, 538 ;  i 
ting  Teduct.\oiitf^'2&\  ^\i«a vq£k\qic  court  prooeii  ooDJoined  with  t 
in  CouTi  QiS«ia\<mi  ^4\  \  x^«a  %a  Vk^V\^\a>Sbi^VM£A%^t«»wK5Q0 ;  bs(k 
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CONTINGENCY,  continued— 

procesMs  mutt  be  in  dependence,  501  ;  remit  is, made  on  limple  motion, 
ib. ;  effect  of  remit,  ib. ;  effect  of  conjunction,  502 ;  where  record  in  one 
case  closed,  and  in  the  other  not,  ib. ;  conjoined  processes  may  be  dis- 
joined, 603. 

CON  TRA  VENTION  of  lawburrows.    See  Lawburrows. 

CONVICT,  capital,  has  no  ptrtona  standi,  169. 

CORPORATION,  holding  stock  of,  not  ground  of  declinature  of  judge,  63; 
question  of  right  to  be  admitted  into  one,  competent  only  to  Court  of  Set. 
tinn,  18;  not  competent  by  summary  petition,  975 ;  summary  complaint 
competent  fur  encroachment  on  its  privileges,  ib.  ;  how  sues  and  is  sued, 
1/6 ;  usage  may  create,  178  ;  see  Title  to  Sue,  Slc.  ;  power  to  mtike  regu« 
]ationSy  179;  executing  summons  ngainut,  240;  Court  cimtrols  mansge- 
ment  of  their  poor's  fund,  31  ;  at  whose  Instance  this  may  be  done,  ib. ; 
statute  giving  power  to  Crown  to  confer  privileges  of  corporations  on 
companies,  184. 

CORROBORATION,  bond  of,  a  title  to  sue  adjudication,  676. 

CORRUPTION,  a  ground  for  setting  aside  judicial  referee's  award,  410. 

COUNSEL.    See  Advocate. 

COUNT  and  reckoning,  action  of,  738;  how  far  procedure  under  judicature 
act  applies  to,  345,  740,  note,  872 ;  diligence  for  recovering  documents, 
739 ;  remit  to,  and  procedure  before  accountant,  ib.  ;  objecting  to  his  re* 
port, ib.;  interlocutors,  73H,  740.  notes. 

COU  R  T  of  Session.     See  Session.    Judges. 

COURT  Martial.     See  Martial. 

CREDITORS,  title  of,  to  reduce  on  head  of  deathbed,  622  ;  and  of  fraud  and 
circumvention,  623;  on  act  1621,  615. 

CRIAl  ES,  jurisdiction  of  Court  in,  33,  1035;  as  court  of  review,  34;  trying 
crimes  incidentally  in  civil  process,  35 ;  procedure  in  trials  for  crimes  iu 
Court  of  Session,  1035,  et  seq.  See  BankKuptcy  Frauduleftt,  Forgery,  Ju- 
ritdictian. 

CRIAIINAL  Cases,  oath  of  calumny  not  required  in,  386;  although  prose- 
cuted only  ad  eivilem  tffecium,  ib. ;  see  Infamy  ;  when  accused*s  oaih  on 
reference  cannot  be  required,  3  M  ;  or  judicial  examination,  404;  amend- 
ment of  libel  generally  incompetent,  4U7  ;  no  transference  in  them.  541 ; 
application  is  by  petition  and  complaint,  and  summary,  973;  when  must 
Lord  Advocate  connir  ?  ib. 
CROSS,  citation  at  market,  243  ;  see  E^eution,  Market. 

CROWN,  donator  of,  may  reduce  ex  eapile  leetit  623;  adjudication  against, 
C86 ;  proving  tenor  against,  83U ;  commonties  belonging  to  crown  indi- 
▼i»ille,  846,  SfiO  ;  expenses  of  process  where  (-rown  a  party,  1029,  1031. 

"  CUIKS,'*  actions  for  sums  due  to,  within  burgh,  competent  iu  Court  of  Session, 

though  under  £25,  7* 
CURATORS,  office  of,  is  gratuitous,  565;  they  must  concur  in  action  by 
minor,  I4l ;  citing  them  in  action  against  minor,  142,  870;  form  of  will 
for  citing.  227 ;  inducia  in  such  case,  229;  they  are  not  cited  by  dili- 
gence, 143,493,  870;  curator  cannot  be  auetor  in  rem  siunH,  616;  tbia 
objection  pleadable  by  exception,  614.  See  Minor. 
Ad  litem,  when  named,  UO,  not  named  when  no  action  depending,  141 ;  nor 
in  action  by  fatuous  or  furious  person,  151,  1012;  nor  when  pruceedingt 
in  abaenoe,  144 ;  sometimes  appointed  in  actions  by  marriad  women,  146 ; 

4  A 
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CURATORS,  continued-. 

see  Wife,    It  it  defender's  interest  to  liATe  curator  named,  14S ;  evUer 
is  not  liable  in  expenses,  141. 
Hnsband  excludes  all  other  curators,  143. 
Bonis,     See  Factor  Judicial. 

Action  by  minor  for  choosing  curators,  bCO ;  procednre,  ib. ;  how  far  forms 
of  process  under  judicature  act  apply,  345,  667,  B12  ;  necessary  to  nske 
op  inrentory,  661 ;  its  form,  ib. ;  consequences  of  neglecting  to  do  so,  MS ; 
action  competent  in  Court  of  Session,  ib. ;  form  of  summons,  663 ;  certifi- 
cation of,  ib. ;  induem^  ib. ;  execution,  232,  ib. ;  who  most  be  cited  ?  559, 
663 ;  where  nearest  of  kin  out  of  kingdom,  &c.  563 ;  form  of  Dominttrao, 
664;  nomination  cannot  free  curator  from  liability  for  omiKsions,  S63; 
who  may  be  appointed  curator,  ib. ;  procedure  after  nomination  prodnoed, 
ib. ;  sequestration  of  person  of  minor,  45,  ib. ;  curators  to  basurd  ap- 
pointed on  petition,  667  ;  and  to  minor  puhet  with  no  next  of  kin  ia 
Scotland,  ib. 

CUSTOMS,  members  of  College  of  Justice  exempt  from  some,  129  ;  see  Pri- 
ffilege*;  what  customs  of  a  burgh  are  adjudgeal»le  ?  663. 

DAMAGES,  action  of,  competent  where  no  relief  by  advocation,  &c.  24 ;  vba 
must  malice  be  libelled  ?  219 ;  and  want  of  probable  cause  ?  221  ;  actifln  ii 
appropriated  to  trial  by  jury,  361 ;  damages  may  be  modified  although  de- 
fence is  <*  none  due,"  330 ;  oa^h  of  calumny  in  action  of  damages  on  se- 
connt  of  criminal  act,  386 ;  oath  on  reference  in  action,  394  ;  when  trans- 
ference necessary  and  competent  against  defender's  heir,  641 ;  bankrapt 
in  ceMtio  must  assign  tide  to  carry  on  action,  812. 
Against  revenue  officer  for  trespass,  26 ;  against  claimant  in  mohiplepoind- 
ing  for  proceeding  with  diligence,  686;  Rgainst  justices  of  peace,  219; 
against  them  on  ground  of  malice,  219;  action  ajrainst  judicial  factor 
for  accident  on  property  under  his  management,  968 ;  agxinst  jud^e  of 
Court  of  Session  as  to  official  conduct,  incompetent,  64  ;  in  action  of  da- 
mages, on  ground  of  oppressive  diligence,  when  are  warrants  rednesd  i 
617;  action  by  corporation  or  company  for  slander,  177*  186. 
Expenses  in  action  of  damages  for  defamation,  &c.  1028. 

DATE  of  summons  important,  221  ;  date  of  letters  of  suspension,  222;  of  mes- 
senger's execution,  254  ;  error  in  date  of  letters  of  suspension  could  not  bs 
corrected.  498. 

DAUGHTER,  father  not  obliged  to  give  portion  to,  760,  how  long  entitM 
to  aliment,  766,  770 ;  bound  to  aliment  parent,  763.     See  Alvmtni. 

DEATHBED,  title  to  reduce  on  head  of,  621  ;  how  creditors  of  heir  redoor, 
622  ;  how  donator  of  Crown,  623  ;  heir's  title  to  reduce  on  this  groeod 
is  adjudgeable,  664. 

DEBATE,  At  enrolling  for,  copy  of  closed  record  is  given  to  judge's  clerk, 
338;  mode  of  conducting  it,  ib. ;  debate  roll,  SOI. 
Minutes  of  debate,  339 ;  rules  regarding,  same  as  in  Cosss,  which  see. 

DEBIT  A  Fundi,  adjud^'in^  on,  687;  poinding  ground  on,  744. 

DEBT,  suing  for  future,  218  ;  adjudication  on  future  debt,  659  ;  adjodtcstioa 
on  conditional  debt,  ib. ;  personal  debt  not  attachable  by  adjudication,  6SS. 

DEBTOR,  Common  ;  see  Common  Dtbtor. 

*^  DECERN,"  necessity  for  word  in  decree,  694 ;  later  naodification  cS  strict 
rule,  ib.  note  2 ;  it  may  be  added  after  interloeutor  some  time  wHttea, 
347;  see /N|M'A>ctilor. 
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DECLARATOR,  Action  of,  736  ;  iti  object,  ib.  ;  it  U  aKtennre  and  uieful,  ib. 
«nd  note ;   Lord   Brougbam't  el^ge,  ib. ;   it  was  fonnerly,  but  is  not 
now,  appropriated  to  Inner  hoase,  736 ;  is  only  eompetent  in  Supreme 
Court,  ib. ;  declaratory  expressions  do  not  render  summoni  incompetent 
before  sheriff,  ib. ;  pursuer  must  have  a  real  interest,  ib. ;  nature  of  fact  to 
be  declared  must  have  a  legal  consequence,  ib. ;  the  action  is  incompetent 
where  another  appropriate  remedy,  ib. ;  negative  action  of  declarator  is 
generally  less  convenient  than  reduction,  735,  note  ;  declarator  that  in- 
terlocutor iile^a},  Ac  is  incompetent,  the  interlocutor  must  be  reduced, 
737;  when  declarator  requisite,  and  summary  application  incompetent, 
ib. ;  declarator  is  incompetent  for  taking'opiniuo  of  Court  ab  ante,  ib. 
Declarator  of   BasUrdy;    see  Bastardy,      Of  expiry  of  the  legal,  716; 
see  L^ffaL    Of  extinction  of  adjudication,   718 ;  see  Adjudication^    Of 
freedom  and  putting  to  silence,  439 ;  see  Freedom,    Of  forfeiture  of  rights, 
eompetent  only  in  Session,  18  ;  as  to  extent,  &c.  of  right  of  jurisdiction 
competent  in  Session,  25,  35.  Of  immunity  from  taxes,  25 ;  Court  no  juris- 
diction in  such,  26.   Of  legitimacy ;  see  Leyiiimaey,  Of  marriage,  438  ;  see 
Marriage,    Of  non-entry ;  see  Non-entry,     Of  nullity  of  marriage,  439 ; 
see  Marriage*    Of  right  to  heritable  property  competent  in  Session  alone, 
17 ;  same  when  Crown  a  party,  25,  27* 
Declarator  and  Division,  action  of^  competent  to  conjunct  proprietors,  606. 
Repeating  declarator  in  advocation,  443. 
DECLARATORY  adjudication,  733  ;  see  Adjudicaiianj  Declaratory, 
DECLINATURE  of  judge*,  59;  %ee  Judge*, 

DECREE  Arbitral,  reduction  of  it,   459,  625;  can  it  be  suspended?  459; 
can  objection  to  it  be  pleaded  by  exception?  625. 
Decree  in  absence,  305  ;  difference  between  decree  in  absence  and  in  foro, 
311  ;  see  Absence^  Reponing  \  effect  of  final  decree  in  multiplepoinding 
as  to  reponing  compared  with  one  in  absence,  313. 
By  default ;  see  Default^  Reponing, 

Of  absolvitor,  cannot  be  suspended,  but  may  be  reduced,  459,  614. 
inforOj  what  constitutes  such  decree,  311;  what  constitutes  one  in  reduc- 
tions, 314,  629,  632,  637- 
Decree  reserving  objections,  contra  executionem,  799 ;  see  Ajudioatimt. 
Turning  decree  into  libel ;  see  Charge. 
Proving  tenor  of  decree,  836. 
DEEDS,  Register  of,  see  Register, 
DEFAULT,  difference  between  decree  by  default  and  in  absence,  307,  note  ; 

reclaiming  against  decree  by  default,  961 ;  see  Reponing, 
DEFENCES,  Form  of,  287  »  may  be  signed  by  party,  1061 ;  points  to  be  ob- 
served in  preparing  defences,  2ti7  ;  they  must  not  contain  argument,  ib. ; 
preliminary  pleas  must  be  there  stated,  ib. ;  defender  may  not  shift  his 
grouud,  ib. ;  effect  of  admissions,  288  ;  ejfceptio  falsi  est  omnium  ultima^ 
289 ;  can  that  plea  be  retracted  ?  290 ;  effect  of  failing  in  it,  289 ;  abid- 
ing by  forged  instrument,  ib.  642,  notes ;  where  there  are  several  defen- 
ders, with  same  defence,  291;  what  defence  competent  in  mutiplepoind- 
ing,  590. 
Dilatory  defences,  definition  of,  317;  these,  as  well  as  peremptory,  are  stated 
at  first,  288,  289,  note ;  effect  of  this  in  ereating  passive  title,  288 ;  some 
defeooes  are  both  dilatory  and  peremptory,  317 ;  dilatory  defenoes  may  be- 
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DEFENCES,  continaed— 

come  peremptory,  if  so  pleaded,  318,  note;  girlng  in  dilmtory  doci  oel 
make  decree  inforo^  311 ;  giving  in  dilatory  defenoei  in  reductioo*,  826; 
it  is  generally  irregular  to  close  record,  without  disposing  of  dilatorydefencei, 
31U  ;  rules  as  to  expenses  when  dilatory  defences  repelled,  ib. ;  proper  time 
for  discussing  dilatory  defence,  316,  321,  331 ;  if  action  not  disiuisi«d,  sp- 
peal  is  incompetent  without  leave,  317 ;  effect  of  dilatory  defence  beiaf 
repeated  among  pleas  in  law,  319  ;  where  this  defence  is  repelled  with 
expenses,  but  action  is  sustained  on  merits,  319,  332  ;  when  repelled,  it  is 
not  necessary  to  intimate  intention  of  reclaiming,  949  ;  effect  of  deponiag 
on  reference  to  oath,  without  reserving  preliminary  defence,  319. 
Peremptory,  distinction  between  these  and  dilatory  defences,  317 ;  hhAooi 

of  execution  must  be  proponed  as  a  peremptory  defence,  318. 
Amendment  of  irregular  defences  will  be  ordered,  288 ;  expenses  in  sock 
case,  ib. ;  procedure  when  Ordinary  considers  defences  informal,  329;  ad- 
ditional defences  allowed,  when  one  of  several  pursuers  withdraws,  2!ll. 
In  criminal  prosecution  for  forgery,  relevant  defence  received  till  latest 

stage  of  process,  1U36. 
Printing  defences,  270,  286;  lodging,  284  ;  lodging  where  several  defenden, 

285  ;  copies  to  be  lodged,  270,  286. 
Closing  on  summons  and  defences,  321. 

Ranking  and  sale,  defences  in,  871  >  how  far  Ordinary  can  Judge  of  tbem, 
ib.  874  ;  when  bankrupt  allowed  to  manage  his  own  defence,  891. 
DEFENDERS,  number  of  unconnected  defenders  competent  in  one  snouDOns, 
203  ;  roll  of  defenders*  names,  2fi6 ;  names  must  be  in  partibnt  wkn 
not  more  than  three,  2fi6  ;  blank  in  their  names  how  far  admissible  in  some 
summonses,  250,  869 ;  citing  defender  furth  of  Scotland,  245 ;  see  Z)f- 
fenceiy  Summonf, 
DEFURCEM  ENT,  jurisdiction' of  Court  in,  33  ;  summary  application  agaiist 

deforcer  not  competent,  974. 
DELICT,  foreigners  amenable  to  our  courts  for  claims  ari»ing  from  delict,  169; 

is  debt  arising  from  delict  a  ground  for  eessio  9  799,  812. 
DELIVERY,  does  proving  tenor  of  undelivered  deed  infer  delivery?  838; 
summary  application  in  inferior  court  for  delivery  of  titles,  971 ;  applica- 
tion for  delivery,  when  titles  under  writer's  lien,  976. 
DEPENDENCE,  execution  of  summons  mnkes  dependence,  26A;  calling  makes 

it  in  ranking  and  sale,  922  ;  see  Action,  Summont, 
DflSERTION,  divorce  on  account  of,  4'A5;  see  Divore€. 
DEVOLUTION,  clause  of,  in  articles  of  roup  in  ranking  and  sale,  900;  its 

efffct,  ib. 
DILATORY  Defences  ;  see  Defences, 

DlLIGclNCE,  personal  diligence,  may  adjudger  proceed  with  it  ?  714;  it  is 
not  stopped  by  reduction,  613;  Court  may  suspend  diligence  for  spedsl 
reasons,  45  ;  how  far  can  it  proceed,  after  decision  in  charger*s  &vour  io 
suKpension  ?  4/8,  479. 
Incident  diligence,  492 ;  new  parties  cannot  be  cited  by  it,  ib.  851  ;  nor  esn 
tutors  and  curators,  87^^;  is  it  competent  for  citing  husband  in  actisi 
against  wife?  160,  493 ;  action  cannot  be  transferred  by  such  dilifwes, 
843 ;  exception  in  ranking  and  aale,  492, 644. 
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DILIGENCE,  continaed— 

For  citing  witnesses,  354  ;  see  Comndtsion  ;  in  conjanct  probation  one  com- 
mission, and  two  diligences  generally  used,  364,  371* 
Diligence  for  recovery  of  writings,  366  ;  in  reductions,  632  ;  in  ranking  and 
sale,  874  ;  fur  citing  party  to  make  oath  on  reference,  388  ;  questions  as 
to  granting  diligence  discussed  without  closed  record,  336,  370. 
Letters  of  second  diligence,  354,  37   ;  witness  requiring  such  is  not  entitled 
to  his  expenses,  37t) ;  see  Commisiiorij  Wtlnen,  Writings. 
DISCHARGE  is  no  defence  in  proving   tenor,  841  ;  discharge  of  judicial 
factor,  10U9  ;  of  judicial  factor  in  ranking  and  sale,  909  ;  see  Factor  Judi^ 
eial ;  title  to  discharge  rever»ion  in  ranking  and  sale,  930,  938. 
And  renunciation  extingui»hes  adjudication,  IVJ, 
DISJOINING  conjoined  processes,  503. 
DISMISSAL  of  action,  its  effect,  211 ;  difference  between  this  and  assoilzieing 

defender,  345,  note. 
DISPENSING  with  execution,  2G1 ;  dispensing  with  tn(/u9i<e,  minute-book, 
&c.  in  adjudications,  708 ;  does  putting  up  protestation  infer  dispensing 
with  induciaf  281. 
DISPONEE,  his  title  to  pursue  reduction,  623;  to  sue  maills  and  duties, 
740  ;  general  disponee  of  deceased  may  sue,  192 ;  but  must  confirm  before 
extract,  ib. ;  completing  title  of  general  disponee  by  adjudication  in  im- 
plement, 723. 
DISPOSITION  Trust;  see  Trutt  Digpotilion. 
DISSENTING  Congregations;  see  Congregationt, 

DIVISION,  actions  of,  at  common  Ihw,  604,  6U6;  division  of  moveables,  ib.  ; 
of  >hips,417  ;  of  heritage,  manufactories,  &c.  (i05. 
Among  heirs- portioners,  fiO^i ;   procedure  in  this  division,  ib. ;  prtBcipuum^ 
607  ;  see  Pracipuum  ;  what  it'  the  succesition  is  in  virtue  of  a  deed  ?  fiUB  ; 
mode  of  dividing,  0U9;  it  is  one  of  the  extraordinary  actions,  3-15,  610; 
completing  title  of  heirs-portioners,  ib. ;  what  if  the  subject  is  indivisible  ? 
610,611. 
Where  several  widows  have  terce,  605. 
And  sale,  procedure  in,  611. 
Of  common ty  ;  see  Commontiet. 
Of  run  rig    see  Runrig, 
Scheme  of  division  ;  i>ee  Scheme. 
Brieve  of  division,  605. 
DIVISIONS  of  Court  of  Session,  their  origin,  3, 53 ;  President  in  each  division, 
53;  provisions  for  maintaining  uniformity  of  decisions,  57  ;  when  judge 
in  one  division  may  change  to  other,  55;  consultation  by  one  division  with 
the  other,  57 ;  removal  of  case  from  the  one  to  the  other  ob  contingentiam, 
54.    See  Judges,  Consultation,  Contingency, 
DIVORCE,  Action  of— 

For  adultery,  432  ;  see  Consistorial  Actions  ;  it  is  competent  only  in  Court 
of  Session,  421  ;  defender  may  be  cited  edictally,  432  ;  questions  of  con- 
flicting jurisdictions,  ib.  note ;  summons  must  be  specific  on  facts  of 
adultery,  432  ;  defence  often  simple  denial,  433;  pursuer  takes  oath  of 
calumny,  ib. ;  form  of  oath,  and  interlocutors  thereon,  ib.  note ;  record 
may  be  made  up  by  condescendence  and  answers,  434 ;  interlocutor  on 
Ordinary  finding  pursoer*s  proof  sufficient,  ib.  note. 
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DIVORCE,  continued— 

Bemittio  injurim,  434  ;  remitsion  by  wife  hai  leH  effect  agmifiil  her  tbaa  io 
case  of  husband,  ib.  i  conjunct  proof  allowed  aa  to  thia,  486  (  this  iiknn 
is  pleadable  by  creditors,  ib. 
LenoetMium  and  recrimination,  435. 
Divorce  for  wilful  desertion,  436 ;  see  ContiiUtrial  AethnM  ;  deeertien  mut 

have  lasted  four  years,  ib. 
Adherence  may  be  raised  after  one  year,  435  ;  jurisdiction  of  Court  of  Ses- 
sion in  adherence  doubted,  15,  435;  form  of  summons  of  adberenecv  431; 
procedure  in  action,  ib.  ;  proof  must  be  led,  though  defender  absent,  ib.;  in- 
terlocutors, ih.  note ;  charge  to  adhere,  436 ;  petition  to  prcabytery,  ib.; 
their  mode  of  proceeding,  437. 
After  four  years,  action  of  divorce  raised,  437 ;  form  of  ramnons,  ib. ;  |«r- 
suer  takes  oath  of  calumny,  ib. ;  mode  of  proof,  ib. ;  after  actioa  insti- 
tuted, offer  to  adhere  too  late,  ib.  ;  form  of  decree,  ib.  note. 

DOCQUET  on  Summons,  erasures,  &c  should  be  mentioned  in  it,  233. 

DOCUMENTS.    See  JVritiitgt, 

DOMICILE,  what  creates  a,  236  ;  party  may  have  more  than  one,  237  ;  do- 
micile for  ciUtion,  238;  this  may  be  at  an  inn  or  lodging*,  ib. ;  bowkof 
it  endures,  ib. ;  dwelling-place  not  place  of  business  ia  domicile,  239, 141 ; 
that  of  a  company  is  at  place  of  business,  188,  239;  citation  of  party  with 
no  fixed  domicile,  248  ;  question  of  domicile  in  case  of  aliment,  765. 

DON  ATOR  of  Crown,  title  to  reduce  on  head  of  deathbed,  623. 

DWELL  1  NO. Place,  execution  at,  236 ;  see  Exeeutum,  Domicile. 

DYVOUR'S  Habit,  812  ;  abolished,  622. 

ECCLESIASTICAL  courts,  jurisdiction  of  Court  over  them  when  aetiog 
ultra  vires,  &c.,  27>  28,  29;  cases  arising  out  of  veto  act,  29  ;  see  Jarw- 
dictiorij  Pretbyierie*,  Synod. 

EDICTAL  citation  ;  see  Execution;  keeper  of  record  of  edictal  ciutions,  115, 
116  ;  publication  of  edictal  citations,  116,  244;  printing  them,  ib.;  in- 
timating judicial  sales  at  office  of,  8!)3. 

EJECTION,  summons  of  recent  ejection  is  privileged,  and  requires  a  bill,  290; 
induciay  ib. ;  letters  of  ejection,  £58 ;  order  of,  cannot  be  advocated,  452. 

ELECTION  law,  summary  applications  under  former,  969,  976. 

ENGLISH,  commission  of  bankrupt,  effect  of  discharge  in  it  on  a  Scotch 
debt,  174  ;  English  joint  stock  company  with  Scotch  branch,  may  be  toed 
here,  1C6 ;  English  bond,  how  adjudged,  659 ;  see  Title  io  Sue,  fc.  Bond. 

ENROLLING  summouR,  295,  299  ;  enrolling  advocation  and  suspension,  445, 
447,  1053  ;  protestation  for  not  enrolling  summons,  280  ;  for  not  enmHing 
advocation  and  suspenKion,  283,  1054;  copies  of  summons,  &c.  most  be 
with  clerk  before  enrolling,  286. 

ENROLMENT,  intimation  of,  300. 

ENTAIL,  recording  deed  of,  1013,  1018;  form  of  application  for  recordinf, 
C69,  1018;  by  whom  it  is  competent,  1018,  1019;  intimating  it,  lOSf; 
procedure  on  application,  1019  ;  the  original  deed  must  be  produced,  1019, 
ib. ;  or  deed  as  revived  by  decree  of  proving  tenor,  1019;  office  of  eoart 
in  recording  is  only  ministerial,  1020 ;  recording  decree  of  proving  tcoff 
of  entail,  834,  note. 
Reduction  of  entail  is  competent  to  common  agent  in  ranking  And  sale,  867; 
is  it  competent  to  adjudge  power  to  break  entail?  66t. 
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ENTAIL,  oontinned— 

Entailed  estate,  mode  of  adjudging  it,  G65; 'adjudication  of  it  by  trustee 
onder  trust  bond  competent,  728 ;  and  on  trust  disposition,  7S0 ;  ques- 
tion as  to  whether  estate  is  entailed,  when  there  was  no  declarator  of 
expiry  of  legal  before  the  entail  was  executed,  716;  making  up  titlea 
where  two  entailed  estates  cannot  be  possessed  by  same  party,  722 ;  sum- 
mary application  under  statute  to  sell,  &c  part  of  estate  is  competent, 
969. 
Entailed  proprietor,  is  he  obliged  to  aliment  brothers,  &c.  t  769 ;  or  next 
heir,  774 ;  or  widow  of  previoui  heir,  781. 

ERASURES,  their  effect  in  summons^  221, 222 ;  docquet  should  mention  them, 
2:13. 

ERROR,  effect  of,  in  libelling  summons,  212,  216;  in  date  of  summons,  221, 
222  ;  in  backing  summons,  682  ;  clerical  error  not  a  nullity  in  summons 
225 ;  error  in  execution,  250,  254,  see  Execution ;  in  partilnu,  268 ;  in 
pnitesUtion,  277;  correcting  error  in  interlocutors,  346;  correcting  it 
in  record  of  deeds,  &C'  1(^7  ;  see  Register,  Summons. 

EJC  deliberatione  Dom,  Concil.y  want  of  these  words  held  fatal  to  a  summons, 
222. 

EXAMINATION  by  Ordinary  of  summons  and  defences,  319. 

Judicial,  of  party,  403;  proper  use  of  it,  ib.;  not  allowed  in  some  cases,  404  ; 
how  far  admissible  in  criminal  prosecution  for  forgery,  1036 ;  or  for  frau- 
dult'Ut  bankruptcy,  1040;  in  filiation  woman  not  examined  after  giving 
oath  in  supplement,  404,  769 ;  and  indiscriminate  examination  of  defender 
improper  in  such  case,  789  ;  competency  in  reduction  improbation,  847  ; 
examination  in  proving  tenor,  836,  note;  of  bankrupt  in  eestio,  803,  810 ; 
proper  stage  of  cause  for  examination,  404,  406 ;  in  declnrator  of  mar- 
riage it  was  ordered  to  be  taken  before  closing  the  record,  1062  ;  who  may 
be  examined,  406 ;  what  questions  may  be  asked,  404. 

EXCEFTIO  faUi  est  omnium  ultima,  289,  651 ;  it  is  not  applicable  to  pnr- 
suer  in  reduction  improbation,  290  ;  nor  in  other  cases,  ib,  651  ;  how  far 
it  is  applicable  to  modern  pleading,  289,  note. 

EXCEPTION,  what  pleadable  by,  and  what  requires  reduction  ?  614  ;  see 
Reduction ;  when  may  improbation  be  pleaded  by  exception  ?  649 ;  see 
Improbation. 

EXCHEQUER  Court,  alterations  on  it,  25;  duties  of  Barons  of  Exchequer 
now  performed  by  Judges  of  Session,  ib. ;  jurisdiction  of  Court  privative  in 
revenue  cases,  ib. ;  Crown*s  title  to  landn,  &c.  tried  before  Court  of  Ses- 
sion, ib. ;  illustrative  cases,  26 ;  Court  of  Session  could  interdict  passing 
signature  in  Exchequer,  27 ;  conferences  between  Courts  of  Session  and 
of  Exchequer  used  to  be  held  when  there  were  collisions  of  juriiidiction, 
ib. ;  question,  whether  Exchequer  or  Session  appoints  judicial  factor  in 
certain  cases  ?  994  ;  see  Jurisdiction,  Revenue^ 
Barons  of  Exchequer  were  entitled  to  privileges  of  College  of  Justice,  133. 
Clerks  of  Exchequer  Court,  see  Clerks. 
Bleml»ers  of  court  have  privileges  of  College  of  Justice,  133. 

EXCISE  Court,  Court  of  Session  can  suspend  irregular  sentence  of,  27. 

EXCLUDI^,  title  to,  629  ;  see  Reduction. 

EXECUTION  of  summons,  231 ;  when  made  by  full  and  when  by  short  copies, 
ib.,  232 ;  it  must  be  made  by  messenger,  232 ;  Court  sometimes  authorise 
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•heriff-oflBoer  to  execute,  ib.  ;  ezacutfon  may  be  In  ni^^ht  time,  260;  ez- 
oeption,  ib. ;  but  not  on  Sunday,  ib. ;  meiienger  should  have  summont  •! 
executing  it,  233 ;  law  presumes  this,  ib. ;  he  may  not  execute  samnioiii 
where  he  is  a  p»rty,  234;  execution  against  a  company,  ISA,  239; 
against  corporations,  mag;^iiitrates,  officers  of  state,  &&,  240;  a^piinst  hus- 
band and  wife,  242  ;  citation  is  to  appear  on  last  day  of  indueim,  not  oa 
day  specified,  236,  249  ;  what  if  day  of  citation  is  not.  m  sederunt  day, 
250;  service  copy  summons  need  not  be  signed  by  messenger,  249; 
within  what  period  execution  is  necessary,  where  there  ia  a  warrant  ts 
arrest,  264. 
Statutory  rules  regarding  execution,  234. 
Personal  execution,  235;  where  party  will  not  receive  copy,  ik;  wamat 

for  edictal  citation  authorises  pemonal,  23G. 
At  dwelling  place,  236, 237, 24 1 ;  what  is  a  domicile  ?  2.?6, 238 ;  aee  D^mieUe ; 
execution  must  be  at  proper  domicile,  not  at  shop,  &c.  23!l,  241 ;  compsaj 
cited  at  place  of  business,  18U,  239  ;  mode  of  executing  at  dwdling-plaoe, 
241 ;  delivering  copy  to  servant  or  wife,  ib. ;  what  if  servant  refuse  to  re- 
ceive it,  ib.  ?  in  action  against  husband  and  wife,  242  ;  not  Anongh  to  leafS 
folded  copy  with  servant,  ib. ;  procedure  where  no  admittance,  241 ;  ii 
want  of  six  knocks  a  nullity?  ib.,  242. 
Edictal  citation,  when  introduced,  243 ;  in  diligence  there  most  be  so- 
thority  for  it  by  bill,  227,  ih- ;  not  so  in  suinmons,  228,  243  ;  edictal  cita- 
tion without  a  warrant  null,  243 ;  will  of  summons  for  such  execuiion. 
227  ;  fiirva  of  execution,  243  ;  allowed   when  no  other  mode  prarticabic^ 
247,248;  who  may  authorise  such,  248;  for  citing  vagabonds,  ib;  an4 
travellerit  with  no  fixed  domicile,  ib.;  officers  of  state  must  lie  so  cited,  240; 
when  it  is  competent  in  divorce  for  nduitery,  4S2  ;  what  exenition*  ma^e 
at  office  of  keeper  of  records  of  edictal  citations,  1 17, 244  ;  edictal  citnt'oa 
incompetent  if  party  in  Scotland,  246  ;  unless  he  deceived   party  diinf 
him.  247  ;  when  it  is  required,  245 ;  exeaition  against  lieges,  at  narktt 
cross,  &c.  247,  8/0  ;  this  ^hould  not  be  dnrlrg  night,  260;  this  dutioo 
is  reqtiired  in  ranking  and  sale,  870,  871,  924. 
Citation,  iu  requisites,  248;  it  need  not  be  signed  by  witnesses,  but  nmst 

be  by  messenger,  249. 
M'itnesses  to  execution  ;  see  Witneti, 

Execution  returned  by  messenger,  250;  it  cannot  be  supplied  by  other  evi« 
dence,  ib. ;  nor  by  notarial  instrument,  ib. ;  its  requiaites  251 ;  bow  far 
deaignation  of  messenger  and  parties  essential,  ib  ;  when  neceasary  to 
design  witneases,  25(> ;  execution  against  several  unconnected  defenders. 
262  ;  must  there  be  one  containing  names  of  all  the  parties  ?  ib. ;  it  matt 
state  distinctly  how  summons  executed,  ib.  253 ;  effect  of  error  in  it,  2a4 ; 
our  practice  not  so  rigorous  as  formerly  as  to  errors,  ib. ;  formeily  frsads 
were  practised  by  messengers  and  parties,  255  ;  execution  of  diligences  si<d 
real  actions  must  be  strictly  accurate,  ib. ;  it  is  signed  by  meaaenger  sod 
witneases,  ib. ;  objection  to  want  of  signatures  rouat  be  atated  timeonsly, 
256;  mesaenger*s  signature  by  iuitials  insufficient,  256  ;  when  on  several 
pages,  must  each  be  signed  ?  ib. 
Objections  to  execution ;  it  cannot  be  redargued  but  by  proof  of  falsehood, 
257 ;  which  roust  be  proponed  in  initio  litiSj  258 ;  when  objections  an 
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received  ope  esceptionU,  267,  618,  632 ;  to  receired  iu  competitions,  268 ; 
reduction  of  execution,  617;  is  reduction  improbation  required?  662: 
where  objection  is  that  executor  not  a  messenger,  266;  sufficient  that  he 
was  one  habit  and  repute,  269 ;  but  not  if  deprivation  advertised,  ib. ; 
can  deprived  messenger  disprove  his  own*  execution  ?  ib.  ;  falsehood  of 
execution  can  only  be  pleaded  as  peremptory  defence,  318. 
Amending  execution  generally  competent  after  it  is  produced,  269,  1061  ; 

case  where  amendment  disallowed,  l06I. 
Proving  tenor  of  execution,  83f>. 

Irregularities  in,  formerly  common,  260,  and  punished,  ib.  261. 

Dispensing  with  execution,  261 ;  real  creditors  in  poKsession  in  ranking  and 

sale  cannot  supply  want  of,  by  sisting  themselves,  262,  870 ;  dispensing 

incompetent  where  rights  of  third  parties  affected,  262,  note  ;  dispensation 

should  be  in  wn'ting  and  holograph,  262. 

Of  notes  of  advocation  and  suspension,  203,  446,  447 ;  of  suspension  and 

interdict,  448. 
Effect,  in  Adjudication  and  ranking  and  sale,  execution  creates  litigiosity, 
276 ;  it  makes  summons  a  dependence,  and  renders  it  transferable,  266. 
EXECUTORS— 

Pursuing  ;  they,  and  not  beneficiaries,  have  title  to  sue,  193;  they  must 
all  concur,   191  ;    exceptions,  ib. ;  obtaining  licence  to  sue,   192;  suing 
when  merely  decerned,  ib. ;  but  they  must  confirm  before  extract,  ib. ;  ad- 
judication by  executors,  676 ;  executor  of  ^oIe  partner,  may  sue  for  com. 
pany  debt,  193. 
Called  as  defenders,  216  ;  in  proving  tenor,  executor  as  well  as  heir  must  be 
called,  829 ;    founding  jurisdiction  against  foreign  executor  by  arrestment, 
167,  16& 
EXECUTOR  Creditor,  title  to  sue,  192 ;  when  is  confirmation  as  executor 
creditor  given  ?  167,  684  ;  how  far  his  confirmation  is  preferHble  to  forth- 
coming by  other  creditor,  674 ;  what  bonds  not  attachable  by  him,  684. 
EXHIBITION,  summons  of,  is  privileged  and  requires  a  bill,  2:^0;  inducia, 
ib. ;  it  is  executed  by  short  copy,  232  ;  exhibition  of  titles  to  peerage  re- 
fused in  Court  of  Session,  37. 
EXONERATION,  summons  of  multiplepoinding  and ;  indueitty  230;  it  is  exe- 
cuted by  full  copy,  232 ;  when  brought  by  trustees  for  determining  dis- 
posal of  trust  funds,  682  ;  decree,  596 ;  after  decree  raiser  has  no  further 
coDcem  with  process,  61)6  ;  see  Multiplepoinding, 
EXPENSES  of  process  ;  General  observations— summons  should  conclude  for 
them,  226,  1026 ;    they  are  generally  given  at  discretion  of  judge,  1026, 
1027)   note ;  party  completely  successful  genehdly  geu  expenses,  1026 . 
in  what   cases   whole  are  given   on   partial    success,    1028  ;   effect   on 
question  of  expenses  of  refusing  judicial  tender,  ib, ;  question  of,  must 
be  determined  at   same    time   as    merits,  {ib.  ;    when  motion   must  be 
made  for  expenses,    ib.  ;    Ordinary  deciding   on   merits  must  give  or 
refuse  them,  342;    rule  as  to  expenses  on  remit  from  Inner  house  to 
Ordinary,  1030  ;  allowing   payment  of  expenses   on  both  sides  out  of 
trust  funds,  ib.;  double  and  treble  costs,  1031 ;  these  are  now  abolished,  ib. ; 
general  finding  of  expenses  by  Ordinary  explained   by  him  347 ;    may 

4a2 
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judicial  referee    award    them    without    tpeoial   authority  ?   418 ;  naf 
questions  of  expenses  in  inferior  oourt  be  brought  up  by  adyocatioo  oo 
other  poinu  ?  444  ;  libelling  on  expenses  in  declarator  of  expiry  of  1^ 
716  ;  what  expenses  of  action  of  constitution  can  be  adjudgf^  for,  C?*; 
the  Court  generally  do  not  interfere  with  Ordinary's  dedsioo  as  lo  ex* 
penies,  1032  ;  pursuer  passing  from  expenses  in  absence,  306;  when  remit 
made  to  Sheriff,  with  instructions,  he  may  be  empowered  to  decide  u  ts 
expenses,  470. 
Rules  as  to  expenses  in  particular  actions,  &e. ;  on  protestatioiv  27t»  306; 
on  abandoning,  343  ;  expenses  of  decree  in  absence,  306 ;  in  ooosistoriil 
cases  in  absence,  ib.  note  ;  expenses  when  action  dismissed  on  pielimioarj 
defence,  316,  336 ;  expenses  oocssioned  by  preliminary  defence  not  being 
disposed  of,  319 ;  expenses  in  forthcoming,  676 ;  in  advocation  and  sospeo- 
sion,  471 ;  expenses  on  heir  renouncing  when  called  in  action  of  traosfiEr- 
ence,  639 ;  on  absolvitor  in  reduction  improbation,  666 ;    expenses  sf 
adjudication,  676  ;   of   first  effectual  adjudication,  710  ;    of  divisioa  of 
commonty,  869  ;  of  eessio,  806,  812,  814 ;  of  ranking  and  sale  by  crsditsrs, 
908, 920 ;  by  heir,  937  ;  expenses  on  reducing  decree  in  absence,  or  decree 
of  absolvitor,  614;  expenses  in  multiplepoinding,  600,  603;  on  referriag 
to  opponent's  oath,  389  ;  on  riftracting  reference  to  oath,  396 ;  on  prers- 
gating  time  for  reporting  it,  ib. ;  expenses  in  action  of  amstltution,  1082 ; 
on  amending  libel  for  admitting  ret  noetler  vemietUj  Itc  486 ;  on  delaying 
to  produce  wriu  till  after  record  closed,  367;   expenses  in  poor's  roll 
cases,  526,  629,  632. 
On  fault,  neglect,  &c,  of  either  party ;  expenses  given  in  jNrnoai  tnmt 
Htiffantu^  1027;  this  principle  latterly  modified,  IK  note;   and  on  coo- 
ducting  case  improperly,  1027  >  when  there  is  useless  matter  in  son- 
mons,  223 ;   when  defences  are  irregular,  288 ;    expenses  on  repoaiog, 
307,  30d,  327,  614,  642,  962  ;  on  reponing  against  Interlocutor  final  fros 
mistake,  482,  483,  486;    when    paupers   are  liable   in  expenses  00  re- 
poning,   310;   expenses  on  Ordinsry  requiring  amended    summons  sf 
defences,  320 ;  expenses  of  unnecessary  pleadings,  1027 ;  uf  unneceemry 
condescendence  and  answers,  329,  note,  337 ;  of  multiplepoinding  nnoe* 
cessarily  raised,  696 ;  of  unnecessary  printing  caused  by  fault  of  opposits 
party,  966;  expenses  on  admitting  new  plea  in  law,  332;  on  failing  to 
close  record,  335 ;  on  opening  it  up,  ib. ;  on  dismissing  summons  tboogb 
record  not  closed,  336 ;  on  refusing  to  produce  writings,  369 ;  &iljag  to 
lodge  cases,  339,  961  ;  on  remit  to  prepare  new  record  in  advocation  and 
suspension,  469  ;  ezMMs  in  multiplepoinding  where  party  neglecls  to 
insist  on  claim  till  lUNftotion,  599 ;  expenses  on  amending  note  of  wh 
pension,  &c.,  to  offer  caution,  1061. 
In  actions  with  the  Crown ;  expenses  given  neither  to  nor  against  Crovn, 
1031 ;  question  of  Crown's  liability  allowed  to  be  appealed  to  Home  of 
Lords,  1029. 
Appeal  to  House  of  Lords  incompetent  on  question  of  expenses,  16S0;  wt 
Appgal ;  exception,  ib. ;  expenses  on  decision  In  House  of  Lords  loUovtd 
by  remit,  1030. 
In  Bill  Chamber,  how  expenses  given  there  ?  469,  and  ib.  note. 


INDEX.  1099 

EXPENSES,  continued— 

Alodified  expenses  given  on  partial  success,  1027 ;  how  modification  made,  ib. 
Taxing  account  of  expenses,  342,  1022 ;   see  Audiiing ;  taxing  between 

partf  and  partf,  343. 
Decree  for  expenses  allowed  in  agent*s  name,  1033 ;  agent's  right  cannot 
be  defeated  by  compromise,  &c  of  parties,  1034 ;  what  if  each  party  is 
found  entitled  to  expenses  ?  ib. ;  questions  of  compensation  of  agent's 
claim,  ib. 
Interest  allowed  on  agent's  account,  1033. 

EXPIRY  of  legal,  declarator  of,  715 ;  see  LegaL 

EXTINCTION,  declarator  of,  718  ;  see  Adjudication. 

EXTRACTS  of  decrees,  introduction  of  present  form  of,  113  ;  regulations  re- 
garding, 1 14 ;  extract  of  protestation,  278 ;  this  cannot  be  interdicted  or 
stayed,  ib. ;  when  is  extract  decree  given  out,  30(1;  it  is  not  now  given  in 
decree  of  certification  in  ranking  and  sale,  887  ;  partial  extract  of  decree 
of  adjudication,  669;  this  decree  now  contains  warrant  to  infeft,  669,  note ; 
interim  extract  requires  a  special  warrant,  1048;  short  form  of  extract  in- 
admissable  on  remit  to  Justiciary  in  forgery  cases,  1037  i  raising  reduc- 
tion of  decree  does  not  stop  extracting  it,  613 ;  how  far  extracts  of  deeds 
bear  faith  in  judgment,  1013,  1016 ;  how  far  they  satisfy  the  production 
In  reductions,  623,  1013,  1016. 

EXTRACTORS,  nomination,  duties,  &c  112 ;  are  members  of  College  of  Jus* 
tice^  133;  and  perform  duties  of  keepers  of  records,  115;  they  are  su- 
perintended by  junior  principal  clerk  of  sesbion,  113;  whoreporu  upon 
their  discharge  of  duty,  ib. 

EXTRAORDINARY  Actions,  regulations  regarding,  345. 
Lords  of  Session,  49.    See  Judges, 

EXTRAVAGANCE,  a  ground  for  refusing  eettio,  hoe  statu,  813,  816,  817- 

FACILITY,  fraud,  &c.  when  pleadable  by  exception,  616 ;  reduction  on  head 
of,  is  tried  by  jury,  626. 

FACTOR  is  not  privileged  like  agent  from  examination  as  a  haver,  383,  384  ; 
nor  is  his  correspondence  privileged,  383. 

FACTOR  Judicial,  appointment,  41,  992 ;  Court  has  been  said  to  derive  power 
of  appoipting  them  from  representing  Privy  Council,  992  ;  but  Ses* 
sion  had  this  power  before  the  Union,  993 ;  see  NohiU  Ojfficium  ;  extent 
of  this  power,  993;  power  of  Ordinary  to  appoint,  601,  note,  986 ;  Court 
generally  will  not  name  more  than  one  factor,  1000. 
lo  what  cases  factor  is  appointed,  993. 
Factor  loco  tuioris,  678,  993,  994. 

Curator  bonis  to  minors,  994 ;  to  bastards,  bb^,J^\  ;  to  minor  with  no 
next  of  kin  in  Scotland,  667  >  to  person  unablikl|l>  manage  his  own  affairs, 
995,  996 ;  question  whether  Session  or  Excheqiktr  should  appoint  curator 
in  some  cases,  27,  994 ;  appointment  where  pupil  both  heir  and  creditor 
of  his  father,  995  ;  when  proper  curator  removed  as  suspect,  ib. ;  where 
father  is  bankrupt,  and  children  have  fee  of  esute  lifereoted  by  him,  997  « 
no  objection  to  the  appointment  that  tutor-at-law  is  about  to  serve,  1007 ; 
on  lunatic  opposing  and  denying  insanity.  Court  will  not  appoint  factor 
except  ad  interim^  1008 ;  new  appointment  on  resignation  of  curator,  1010. 
Appointing  fjMtor  on  failure,  death,  Ac.  of  trustee,  41,  995 ;  on  disputes  be- 
tween trustees,  996 ;  on  bankruptcy  of  trustee,  ib.  997  ;  who  must  apply 
for  appointment  in  this  case,  ^K  ;  factor  or  curator  not  new  trustee  is  ge- 
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nendly  appointed,  ib. ;  appointment  on  death  of  trustee  in  adranoe  for  tnutt 
097 ;  unless  where  neceuary,  Court  will  not  interfere,  ib. 
Interim  appointment  by  Ordinary  on  Bills  in  yaeation,  965 ;  interia  ap- 
pointment is  required  for  effecting  removal  of  twraU^r  bonit  tohnati^ 
1013. 
Application  for  appointmentt  997  ;  by  whom  it  is  made,  996,  ib.  998;  reli- 
tiont  should  concur  in  it,  998 ;  where  there  are  none,  that  should  be  staled, 
ib.  ;  its  form,  997 ;  it  should  suKf^t  some  party  for  the  office,  ib. ;  sod 
pray  for  service  on  lunatic,  &c.  1007,  note;  producing  medical  certificate! 
along  with  it,  998. 
Intimation,  978, 1'98, 1007,  note ;  recal  of  appointment  for  want  of  thi«,  1008; 
appointment  ad  interim  during  currency  of  intimation,  999;  intimatioa  lo 
lunatic,  &c  now  always  required,  996,  1007,  note. 
Remit  to  Ordinary,  &e.  to  examine  and  report  on  applicatioo,  999;  re- 
mit to  Sheriff,  ib. ;  to  Ordinary  on  application  for  discharge  of  factor,  IMI. 
Competition  for  office;  procedure  thereon,  999,  1000;  expenses,  1000. 
Caution  must  l>e  found  by  factor,  1000  ;  h'ability  of  cantioner,  ib.  \M  ;  hov 
far  neglect  on  part  of  creditors  affects  cautioner's  liability,  lOll  ;  psrtisi 
paying  before  caution  found,   must  pay  again    on  factor's   bankmplcf, 
1002 ;  delivering  up  bond  of  caution  on  factor's  discharge,  1009. 
M'ho  not  eligible  for  the  office,  1000 ;  agents  in  Court  were  not  formerly, 
liut  are  now  eligible,  987 ;  are  married  women  ?  1000 ;  women  generally, 
ib.  1001,  note;  clergymen  of  established  dmrch  are  not  eligible,  1001; 
dissenting  clergymen  are,  il». ;  undischarged  bankrupt  is  noc^  ib. ;  nor  a 
stepfather,  ib. 
Towers  of  factor  are  chiefly  regulated  by  A.  S.  1730,  1001,  1002;  graotiBg 
special  powers,  ib. ;  case  of  necessity  munt  be  made  out,  before  this  is  done, 
lUOd  ;  extraordinary  powers  seldom  given  on  application  for  appointment, 
ib. ;  his  power  to  let  lands,  &c.  990,  1002 ;  to  sell  land,  99U,  1001 ;  to  par- 
chahe  land,  1004  ;  power  to  renounce  lease,  1006  ;  to  lower  rents,  9S9;  t« 
sue  reduction  of  leases  and  remove  tenants,  991 ;  power  to  make  op  ward's 
titles,  serve  him  heir,  &c.  1003;  to  borrow  money  for  him,  ib.  lOOS;  to 
complete  unfinished   buildings,   1004  ;  to  execute  conveyance  of  ward's 
share  in  dissolved  company,  ib.;  to  carry  on  action  raised  by  constitueat'i 
mandatary,  ib, ;  factor  has  no  power  to  apply  funds  to  his  own  use,  10(i6; 
or  to  purchase  debts  affecting  ward's   estate,  987 ;   or  to  purchase  liii 
ward's  lands,  991 ;  his  power  to  grant  charters  to  vassals,  1006;  to  enter 
intu  submiNsions,  991,  ib. ;  but  may  not  buy  off  challenge  of  pupil's  legiti- 
macy, 1006 ;  he  has  mo  power  of  disposal  of  pupil's  person,  ib. 
Duties  of  factor,  993,  |#01,  1002  ;  removal  on  failure  to  perform  them,  1003 ; 
he  is  bound  to  do  exact  diligence  against  debtors,  1005;  and  to  accama- 
late  interest,  ib. 
Liabilities,  988,  1001,  100& 

Commission,  &c.  allowed,  1008  ;  where  factor  toco  tutoris  might  have  serrsd 
tutor,  he  is  not  allowed  commission,  993,  1008 ;  when  factor  is  a  Uw-agnt 
he  is  entitled  to  payment  of  business  account,  1008. 
Becal  of  curatory,  &c.  1007  ;  on  service  of  a  tutor-at-law,  ib.;  on  abssaieti 
return,  ib  ;  on  lunatic,  &c.  convalescing,  ib.;  recal  for  want  of  proper  iati- 
mation,  1006 ;  procedure  on  petition  by  lunatic  for  removal,  1012. 
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Diichargeof  factor,  1009;  petition  to  Court  for  discharge,  ib.;  procedure 
thereon,  ib. ;  remit  to  Ordinary,  ib.  lUlO;  and  his  report,  1009;  extra- 
judicial   discharge  is  insufficient   1010 ;  discharge  on    factor   resigning 
office,  ib. ;  di»charge  of  factor  loco  iutoris,  1009  ;  discharge  is  refused  while 
accounts  of  former  factor  hare  not  been  examined,  1010. 
Petition  and  complaint  against  judicial  factor,    1012;  serring  it  on  factor, 
ib.  ;  and  answering,  &c.  ib. ;  petition  and  complaint  brought  by  lunatic,  ib. 
Elxpense  of  appointment  and  discharge,  1013;  expense  of  proving  insanity 
on  opposition  to  appointment  of  factor,  1007,  1^>08  ;  expense  of  competition 
for  factorship,  &c.  1000. 
Reference  to  oath  of  factor,  399. 

^'ee  Curator  ad  litem,  Ceasio,  Multiplepoinding^  Nobile  cijffieiumy  Ranking 
and  Saie,  Sequestration. 
FACTS,' Statement  of ;  tee  Statement ;  facU  founded  on  by  defender  must  be 
stated  in  defences,  287 ;  and  repeated  in  answers,  330 ;  similar  rules  as 
to  pursuer,  ib. ;  facts  within  party^s  knowledge  stated  on  one  side  and 
not  denied  on  the  other,  are  held  as  admitted,  323,  326*.  See  Conde- 
eee/idence. 
FACULTIES  are  adjudgeable,  664. 

FALSEHOOD;  see  Forgery;  defence  of  against  execution,  257;    this  can 
only  be  received  as  a  peremptory  defence,  318  ;  defence  of  falsehood  against 
writ,  289 ;  see  Exceptio  faUi,   Libelling  t'ulsehuod  fictione  juris  in  reduction 
improbation,  612  ;  see  Reduction  improbation. 
Wilful  falsehood  in  sequestration,  prosecution  for,  190,  1039. 
FATHER,   deprived   of  custody  of  children,   45 ;  this  done  on  summary  ap- 
plication, 974  ;  action  by  child  raised  in  father's  name  as  administrator, 
140 ;  father  is  not  administrator  of  bastard  child,  ib.;  see  Title  to  Sue^  6fe*; 
he  is  bound  to  aliment  child,  76() ;  and  vice  verta,  761 ;  see  Aliment, 
FATUOUS  and  furious  person,  title  of,  to  sue  and  be  sued,  l(il,  1U06 ;  see 

Jdiotry, 
FK£  Fund  dues,  must  be  paid  before  paper  received,  2fi9 ;  there  are  none  in 
maritime  and  consiktorial  actinns,  424,  nor  in  cesiios,  825. 
Collector  and  accountant  of  fee  fund,  118;  their  duties,  salaries,  &c.,  119, 
collector  has  privileges  of  members  of  College  of  Justice,  133. 
FEES  of  Counsel,  old  regulations  as  to,  80;  present  system  of  paying  them 
81  ;  they  muRt  be  marked  on  memorials,  &c.  and  initialed,  ^43;  rules  as 
to  fees  in  taxing  Hccounts,  1032. 
Of  writs  passing  the  signet,  cannot  be  increased  by  the  writers  to  the  sig- 
net, 86. 
<*  FEID  deidlie"  is  a  ground  of  declinature  of  inferior  judge,  but  not  of  judge 

in  Court  of  Session,  63. 
FIAR,  liferenters  bound  to  aliment,  758,  774. 
FIARS,  summary  application,  incompetent  on  sheriffs  improperly  striking  the 

fiars,  975. 
FINAL  judgment,  what  is  a  final  judgment  to  authorise  advocation,  453  ;  see 

Advocation  ;  can  a  final  judgment  be  advocated  oh  contingenliam  9  1062. 
FISHING  Diligence,  378  ;  see  Wrttinge,  Diligence. 
FORCE  and  Fear,  reduction  on  head  of,  is^trled  by  jury,  626. 
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FORl!)IGN  Court,  Court  of  Session  sometimes  recommends  reecmrse  Co,  whea 
proceedings  here  are  inoonrenient,  168 ;  proceedings  of  foreign  oonrt 
cannot  be  called  for  as  productions,  379 ;  effect  of  such  proceedings  on  litis 
to  sue  and  defend,  174 ;  getting  up  principal  deed  from  record  for  pro- 
duction in  foreign  court,  1014 ;  iee  ExtraeL     LU  alibi, 

FOREIGNER  can  be  prosecuted  in  Court  of  Sension  alone,  7,  l<>d ;  (exceptioii 
in  real  actionn,  163 ;  and  in  maritimo  cases,  ib.  note;  and  in  ecffies, 801); 
and  he  requires  a  mandatary,  154 ;  on  litigant  dying  ahroad  withoot 
effecu  in  Scotland,  can  action  be  transferred  against  his  fieir  ?  64ft ;  vhere 
common  debtor  in  forthcoming  is  a  foreigner,  jurisdiction  must  be  founded 
against  him,  573;  foreigner  may  pursue  a  cestioy  801  ;  see  AUen,  Arrett- 
ment  Juris,  fund,  c.  Jurisdiction,  MandtUaryy  Reeonveniion, 

FOROERV  and  Falsehood- 
Criminal  prosecution  for  in  Court  of  Session,  1035 ;  how  it  ia  instituted,  ib. ; 
the  complaint  mu8t  be  drawn  with  the  greatest  precision,  218,  ib. ;  amend- 
ment of  it  is  jealously  guarded,  407;  li«t  of  witnesses  appended,  1685; 
inducim  of  complaint,  ib. ;  party  can  be  punished  only  if  he  appear,  ib. ; 
but  warrant  to  apprehend   him  is  granted  on  his  non-appearance,  ib.; 
judicial  examination  of  defender,  1036  ;  can  it  be  on  oath  ?  ib. ;  nusi^iMisi 
ooneiuditur  in  faliOy  64ti,  ib. ;  judgment,  1036;  ordering  forged  writings 
to  be  destroyed,  ib. ;  remitting  pannel  to  justiciary,  34,  1037  >  procedure 
there,  and  mode  of  proof,  1037 ;  extract  of  Court  of  Session  process  auist 
lie  ad  longum  for  proof  in  Justiciary  Court,  ib. 
Court  may  investigate  into  this  crime  in  course  of  civil  process,  36. 
As  defence,  effect  of  pleading  forgery  as  a  defence,  223, 289,  nmeitee  Bsre^Ho 

fulsiy  6fc. 
In  reduction  on  ground  of  forgery,  procedure,  642. 
See  Falsehood,  Reduction  Improbation, 

FORISFAMILI ATION  does  not  cut  off  claim  to  aliment,  764. 

FORO,  decree  in,  see  Decree. 

FORTUCO.MING,  competency,  object  and  form  of  action,  570;  it  is  com- 
petent in  one  court,  though  arrestment  laid  on  by  warrant  of  another,  570; 
rule  as  to  forthcoming  on  a^re^tments  under  decree  allowing  interim  ex- 
ecution pending  appeal,  571  ;  multiplepoinding  is  more  useful  in  soote 
cases,  578 ;  one  furthcoming  sufficient  when  party  has  two  arrestments 
of  same  subject,  57ii,  note ;  summons  of  forthcoming  is  privileged,  and 
when  proceeding  on  short  inducim,  requires  a  bill,  230,  671 ;  indudm,  ib. ; 
it  is  executed  by  short  copy,  232,  57 1  ;  but  against  the  cammoo  debtor 
by  full  copy,  ib. ;  when  calling  is  unnecessary,  276  ;  appointing  judicial 
factor  in  furthcoming,  982  ;  defences  of  arrestee,  571  ;  mode  of  proving 
debt,  572;  procedure  where  arrestment  loosed  on  caution,  573;  liability 
of  cautioner  on  loosing,  ib. ;  procedure  where  any  of  the  parties  has  died, 
574  ;  confirmation  an  executor  creditor  is  preferable  to  forthcoming  liefore 
decree,  ib. ;  if  the  effects  arrested  are  moveable  they  are  ordered  to  be 
sold,  575 ;  what  may  be  recovered  under  furthcoming,  576 ;  recoveniif^ 
penalty  contained  in  ground  of  debt,  ib. ;  expenses  of  depending  action, 
ill. ;  but  not  those  of  ftirthcoming,  ib. ;  expense  of  arrestment,  577- 

FOR  UM  Competens,  see  Jurisdiction^  Domicils. 
OiiginiSy  does  not  per  ««  create  jurisdiction,  9. 


INDEX.  1103 

FRAUD,  how  far  quettiont  inrohring  charge  of  fraud  may  t>e  asked  on  taking 
oath  of  calumny,  386 ;  or  oath  on  reference,  994  ;  or  on  judicial  exami. 
nation,  404;  or  examination  a»  a  haver,  372 ;  when  fraud  is  pleadable  by 
exception,  616 ;  title  of  creditors  to  reduce  on  head  of  fraud,  623 ;  oppos- 
ing M«no  on  this  ground,  8U,  816;  see  Bankruptcy,  Oaih,  Examination, 
CtMto. 

FRAUDULENT  Bankruptcy ;  see  BanJmipley, 

FREE-MASON  lodge,  office  bearers  cannot  sue  and  defend,  179. 

FREEDOM  and  patting  to  silence,  declarator  of,  439 ;  summons  and  proce- 
dure, ib.  ;  action  appears  competent  only  in  Court  of  Session,  15,  440 ; 
marriage  proveable  in  defence,  without  declarator  of  marriage,  440.  See 
Connatorial  Aetiom* 

FREIGHT,  Actions  for  are  tried  by  jury,  361. 

FRIENDLY  Societies,  see  Soeieiieg, 

FRUSTRA  petit  quod  mos  et  restiturtu,  139,  794. 

FUG/E,  Mediiatione,  see  Meditatumt,  Caution  judie.  tislL 

FURIOSITY  ;  see  Idiotiyy  Lunatie, 

FURTH  of  Scotland,  pursuer  or  defender  abroad  requires  mandatary,  154, 
163 ;  see  Mandatary,  Citation  of  such  defender,  245  ;  induda  against 
him,  230  ;  see  Execution,  Foreigner, 

FUTURE  Debt,  see  Debt, 

GAZETTE,  notices  of  eettio  in,  801,  802 ;  producing  copy  of  it  in  cettio,  802  ; 
in  ranking  and  sale,  896  ;  notices  of  procedure,  &c.,  in  ranking  and  sale 
in  it,  870,  note,  874,  882,  893,  9^3;  is  it  necessary  to  advertise  adjourned 
sale  in  it  ?  899. 

GESTIO  proharede.    See  Behaviour. 

GRANDFATHER,  his  obligation  to  aliment  grandchildren,  762,  776;  not 
bound  in  aliment  if  they  are  bastards,  762  ;  see  Aliment. 

GRANDMOTHER  is  bound  to  aliment  lawful  grandchildren,  776. 

GRAS8U518  taken  into  view  in  proving  rental  in  ranking  and  sale,  875. 

GROUNDS  and  warranu,  calling  for  them  in  reduction,  635  ;  prescription 
applicable  to  them,  ib.  719  ;  production  of  them  in  challenge  of  adjudica- 
tion, 719. 

BJEREDI TAS  Jaeene,  adjudication  of,  689 ;  see  Adjudication. 

H  ALF-Pay,  part  of,  must  be  assigned  in  eeuio,  819 ;  mode  of  recovering  such 
part,  821  ;  see  Cettio, 

H AVI^RS,  370  ;  see  WriHngs, 

HEARINGS  in  presence,  966. 

HEIR  pursuing  action  must  make  up  title,  205,  675;  exceptions,  205;  see 
Heir  Apparent.     Heir  pursuing  adjudication,  675;  pursuing  declarator 
of  extinction  of  adjudication,  718;  pursuing  proving  tenor,  829;  redac- 
tion by  second  heir  on  first  not  reducing,  622. 
Called  as  defender,  205  ;  in  proving  tenor,  829;  in  adjudication,  677>  685, 

686w 
Charge  to  enter,  205,  678,  now  abolished ;  see  Charge. 
Transferring  action  by  or  against  heir,  537*  539 ;  trantfertnoe  in  ranking 

and  sale,  911  ;  see  Trantftrence. 
Renouncing,  see  Renundaiion. 
Redeeming  adjudication,  718.  * 
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HEIR,  continued, 
Liability  of  heir  for  ancet tor*i  debts,  how  far  adjudication  on  trust  boii4 
creates  such  linbility  ?  726 ;    or  on  trust-dispoaition,  730 ;  liiilHlity  fsr 
aliment  to  ancestor's  children,  768. 
Aliment,  heir  entititled  to,  from  ward  superior,  77*^  ;  see  AUmenL 
Annua  deliberandi^  206 ;  nee  i4n.  delib, 
Quadriennium  utite,  615  ;  see  Quadr,  utile. 
H  EIR  Apparent  to  Scotch  heritage  is  subject  to  Scotch  courto  though  abroad, 
167 ;  he  may  pursue  some  reductions,  621 ;  but  not  proring  of  tenor, 
829 ;  cai\,he  pursue  declarator  of  extinction  of  adjudication  ?  718.   Rank- 
ing and  sale  by  heir  apparent,  931  ;   see  Ranking  and  Sale  by  JTsir. 
Competition  between  creditors  of  such  heir  and  of  his  ancestor,  685, 712. 
H  EIRS-Portioners— 
Action  of  division  among,  606,  606 ;  how  far  procedure  under  judicators  set 

applies  to  this  action,  345,  610. 
Right  of  eldest  to  preeeipuumt  607 ;  the  haa  not  right  in  lieinhip  mors- 
ables,  608 ;   but  has  to  rights  of  patronage,  ib. ;   superiorities,  ib. ;  to 
custody  of  writings,  609. 
Completing  titles  of  heirs-portioners,  610  ;  charging  them  to  enter,  6M. 
HEIRSHIP  moveables.     See  Moveabie*. 
HERITABLE  or  moveable,  questions  as  to,  in  maills  and  duties,  74l  ;  bow 

far  machinery  is,  ib.  note  ;  heritable  proprietor,  see  Landed, 
HERITAGE,  competitions  relative  to,  are  competent  only  in  Court  of  ^e«sioii, 

17 ;  sale  of  heritage,  see  Cognition  and  Sale,  Ranking  and  SaU. 
HERITORS,  summary  complaint  against  them  by  paupers,  972. 
HOLIDAY,  how  rolls  taken   up,    when  Saturday   is  a,  299.     See  Jlesfit, 

Vacation. 
HOLOGRAPH  writing,  proving  tenor  of,  837. 

HORN,  effect  of  being  at  the  horn  as  to  title  to  sue  and  defend,  169.  * 

HORNINGS,  clerks  in  register  of,  are  members  of  College  of  Justice,  133^ 
HORSE,  Post;  see  Fost-horte. 
HOSPITAL ;  see  Admini»trator$. 

HUSBAND  must  concur  in  action  by  wife,  145  ;  he  cannot  pursue  wife's  ac- 
tions without  her  consent,  149  ;  exception,  150;  he  cannot  pursue  separa- 
tion and  aliment,  427;  law-burrows  is  husband's  remedy  for  wife's  violence, 
429 ;  he  must  be  cited  in  action  against  wife,  150;  is  this  competent  by 
diligence  ?  ib.  493.  • 

HYPOTHEC,  law-agent's,  see  Lien. 

IDIOTRY,  power  of  Court  to  investigate  as  to  it  in  declarator  ofnullity  of  mar- 
riage, 37  ;  general  service  is  a  title  to  pursue  reduction  on  head  of  idiotry, 
621  ;  reduction  tried  by  jury,  626;  see  Lunatic. 
IGNORANTIAjuris  neminem  eJtcusat,  488. 
IMPLEiMENT,  adjudication  in,  721  ;  see  Adjudication. 
IMPRISONMENT,  action  for  wrongous  imprisonment  competent  in  Court 

of  Session,  33  ;  when  it  prescribes,  553  ;  it  goes  to  summar  roll,  753. 
IM  PROBATION,  pleaded  by  exception,  289,649;  when  competent,  ib. ;  pr»- 
cedure,  650 ;  when  this  is  competent  in  inferior  court,  655 ;  improbsdoa 
of  messenger's  execution,  257,  258 ;  effect  of  pleading  this  aa  a  deHMWs, 
290;  see  Erceptio  fdin,  Exeeulinny  Reduction  JwtprehaHom,  fc. 


INDEX.  1105 

EN  RETENTIS,  taking:  deposicionfi  to  lie,  362,  393;  lee  Oo/A,  WUnetsu. 

INCEST,  Court  may  ioquire  as  to,  in  coarse  of  civil  process,  36;  sm  Jurisdie- 
tiam. 

INCIDENT  Diligence;  see  Diligence. 

INCIDENTAL  Applications,  when  required,  1023  ;  they  are  sometimes 
written,  sometimes  printed,  1024  ;  rules  as  to  intimating,  ib. 

INCOMPETENCY,  a  ground  for  reviewing  interlocutory  judgments  of  in- 
ferior court,  20,  441,  443 ;  see  Inierlocutorp^  Advocation, 

INCORPORATIONS;  see  Cor|M)ra/ton«. 

INDICTMENT  in  prosecution  for  forgery,  1037  ;  9^  Forgery. 

INDORSEE  of  open  account,  his  title  of  to  sue,  194  ;  when  does  indorsation 
require  a  stamp  1  ib. 

INDUCTS  of  summons,  228 ;  where  last  day  of  indueia  is  not  a  sederunt 
day,  250  ;  inducia  regulated  by  6  Gea  IV.  228 ;  summons  against  de- 
fenders in  Orkney  passes  on  forty  days  indueia,  229,  235 ;  when 
caution  de  judicio  siHi  found,  and  a  domicile  named,  ordinary  In. 
dtieia  enough,  229 ;  person  abroad,  with  family  in  Scotland  cited  on  ordi- 
nary, ib. ;  inducia  of  citation  of  tutors  and  curators,  ib.  ;  iruhtcia  in  pri- 
vileged summonses,  230 ;  inducia  of  summons  of  constitution  against  heir 
equivalent  to  that  of  general  charge,  205  ;  party  now  cited  to  last  day  of 
tiu/sfGUS  without  naming  particular  date,  249;  inducia  In  criminal  prose- 
cutions, 1035  ;  dispensing  with  tniucue,  261  ;  Court  dispensing  with  it  in 
adjudications,  706. 

INFAMY,  is  it  an  objection  to  oath  on  reference  ?  393;  questions  inferring 
infamy  cannot  be  asked  in  taking  oath  of  calumny,  380  ;  nor  oath  on  re- 
ference, 394 ;  nor  on  judicial  examination,  404 ;  nor  on  examination  as 
a  haver,  372. 

INFEFTMENT,  warrant  of;  see  Warrant. 

INFERIOR  Courts,  members  of  College  of  Justice  not  bound  to  appear  in 
actions  in,  11,  127, 130;  exception,  11,  note ;  see  Jurisdiction,  Privileges, 
Sheriff. 

INHIBITION,  witness  to  execution  of,  must  be  designed,  256;  judicial  re- 
ference does  not  affect  inhibition  on  dependence,  411;  effect  of  inhibition 
of  wife  by  husband,  431  ;  reduction  on  head  of  inhibition,  615  ;  inhibition 
competent  on  dependence  of  summary  application  for  payment  of  agent^s 
account,  1023. 
INIQUITY,  when  judge  is  said  to  commit,  442. 

INITIALS,  messenger  msy  not  sign  by,  256. 

INNER  House,  how  case  brought  into,  751,  96*3,  actions  which  commence 
in  it,  757  ;  reclaiming  to  Inner  house ;  see  Reclaiming^  Reponing.  Report- 
ing to  it,  see  Report.     Cases  in  Inner  house  do  not  sleep,  650  ;  time  for 
lodging  papers  in  it  cannot  be  prorogated  of  consent,  608,  946,  965. 
Rolls  of,  762  ;  see  Rolls. 
Judges  of,  761 ;  see  Judges. 
Time  of  sitting,  752. 

Procedure  in  Inner  house,  966  ;  absence  of  counsel,  900,  ib- ;  two  counsel 
should  be  instructed,  960 ;  absence  of  agent,  965 ;  procedure  on  failure 
to  lodge  papers,  966. 
Hearings  in  prasenoe,  966 ;  see  Hearings. 

4b 
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INNER  hoaie,  continued — 
Contulution  of  other  judges,  987  and  note ;  lee  CmnUiaiUn. 
Interlocutors  in  Inner  house  flasl  in  Court  of  Session,  968 ;  though  in  sb- 
senoe,  310;  or  on  default,  ib ;  how  interlocutors  are  signed,  988;  thej 
must  decide  as  to  expenses,  ib. ;  see  IrUerlaeutan, 
Acts,  see  AeU. 

INSOLVENCY,  its  effect  on  title  to  sue  and  defend,  171,  173;  parsosroT 
oessio  must  be  insoWent,  800.    See  Bankrupt,  CetHa,  Rmmkinp. 

INSURANCE,  actions  oo  policies  of,  are  tried  by  jury,  381. 

INTERDICT,  see  Suspentim  and  Interdict. 

INTERDICTION,  reduction  necessary  to  set  aside  deeds  on  ground  of  intsr- 
diction,  816 ;  witness  to  execution  of  interdiction  must  be  designed,  258. 

INTEREST,  pursuer  must  hare  a  proper,  to  sue,  139 ;  and  must  libel  on  it, 
225  ;  see  Title  to  Sue,  ^e.  Summons. 
A  declinature  of  judge,  62  ;  see  Judge. 

Parties  appearing  for  their  interest,  489 ;  a  party  must  hare  a  props'  inter* 
est  to  appear,  490 ;  right  of  creditors  to  sist  themselves,  491  ;  in  geaeral 
party  cannot  sist  himself  as  pursuer  without  defender*s  consent,  491 ;  an- 
less  he  be  trustee  or  representative  of  pursuer,  489  ;  what  cautioners  can 
sist  themselves,  490;  has  party  power  to  withdraw  ?  491  ;  effect  of  appear- 
ing, 492 ;  form  of  sisting,  ib. ;  any  party  having  interest  may  claim  io 
multiplepoinding,  597. 

INTEREST,  is  it  considered  in  question  whether  claim  may  be  advocated  st 
above  £12.  ?  452  ;  uplifting  interest  on  consigned  sum  for  reoonsigniog  it 
and  principal,  595 ;  judicial  factor  liable  for  interest  on  rents,  &&,  987t 
1005  ;  libelling  on  it  in  adjudication,  674  ;  poinding  ground  for  it  under 
sequestration  act,  742 ;  interest  allowed  law  agent  on  his  account,  1033 ; 
accumulating  interest,  see  Accumulating, 

INTERIM  Warrants  for  payment  in  ranking  and  sale,  919  ;  payments,  how 
imputed,  921.  Interim  scheme  of  division,  920.  Interim  aliment  to 
wife  in  action  against  husband,  428 ;  payment  to  account  of  her  expenses, 
429.     Interim  extract,  1048. 

INTERLOCUTOR  Sheet,  rules  as  to  furnishing  it,  512  ;  it  is  not  lent  up, 
347,  513  ;  interlocutor  sheet  in  advocations  and  suspensions,  512 ;  parties 
have  access  to  it  at  all  times,  513. 

INTERLOCUTORS  of  Ordinaries  are  final  in  Outer  house,  346;  reclaim- 
ing against  them,  ib. ;  see  Reclaiming;  interlocutors  may  be  corrected  or 
altered  of  consent,  ib. ;  may  be  cancelled  de  reeenti  without  consent?  ib.; 
other  rules  as  to  altering  them,  347;  petition  to  explain  Inner  house  in- 
terlocutor is  incompetent,  ib. ;  Ordinary  allowed  by  Inner  house  to  explain 
his  interlocutor,  ib. ;  mode  of  engrossing  interlocutors,  ib. ;  signing  those 
of  Inner  house,  348,  968 ;  necessity  for  word  "decerns,"  694;  "  decerns* 
added  after  interlocutor  sometime  written,  347 ;  interlocutor  should  de- 
termine  questions  of  expenses,  1028 ;  Inner  house  interlocutor  is  &nal 
there,  9G8  ;  interlocutors  in  advocations  and  suspensions,  471  ;  these 
should  separate  findings  of  fact  and  law,  465 ;  no  appeal  from  findings 
of  fact  in  them,  ib. 
Printing  interlocutors  necessary  on  reclaiming  to  Inner  house,  952;  interlo- 
cutor reclaimed  against  must  be  prefixed  to  note,  947 ;  see  Reeimvming. 
Proving  tenor  of  interlocutor,  838,  843. 
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INTERLOCUTORS,  ofrntinued— 

Formt  of  ioterlocutorfi ;  on  heir  renoundng,  207 ;  deoeruing  io  abaenoo, 
305;  granting  warrant  to  transmit  process,  309;  opening  up  decree 
in  absence  in  suspension,  ib. ;  ordering  condescendence  and  answers, 
322;  and  revisal  of  them,  324;  admitting  new  plea  in  law,  dS'i; 
n«w  facts,  486;  on  adjusting  record,  334;  making  avisandum  with 
view  to  cluse,  ib. ;  closing  record,  321,  334;  ordering  and  report- 
ing on  cases,  340,  341;  interlocutor  on  pursuer  abandoning,  344; 
allowing  proof  by  commission,  349;  interlocutor  of  circumduction, 
o60,  397  ;  interponing  authority  to  judicial  reference,  409  ;  ordering  cau- 
tion in  maritime  cases,  415;  in  set  and  sale,  417;  appointing  curator  ad 
liUmj  425  ;  in  separation  and  aliment,  432  ;  in  divorce  for  adultery,  433 ; 
for  desertion,  4-i7  ;  in  action  of  adherence,  436 ;  in  declarator  of  mar- 
riage, 43^^;  in  adrocations,  472;  in  suspensions,  ib. ;  in  suspension  and 
interdict,  473  ;  on  party  sisting  himself,  492  ;  on  actions  of  transference, 
SIS;  interlocutor  wakening  of  consent,  547;  in  action  of  wakening,  548; 
in  choosing  curators  and  making  up  inventories,  565,  566;  in  furtbcom- 
iiig>  ^76 ;  in  multiplepoindings,  589,  594,  595,  598  ;  in  reduction,  629, 
631,  640,  641,  642,  646;  in  adjudication  and  constitution,  6K3;  re- 
garding intimation  of  first  adjudication,  693,  696  ;  interlocutors  remitting 
to  accountant  in  count  and  reckoning,  738;  in  poinding  the  ground,  747; 
in  action  of  aliment,  793 ;  in  proving  the  tenor,  839,  840 ;  in  division  of 
commonty,  851,  859 ;  in  ranking  and  sale,  873,  882,  884,  886,  887, 889, 
892,  893,  9U.3;  in  summary  applications,  976;  in  sequestration  of  land 
estates,  9b5;  in  appointing  factors,  &c.  999;  discharging  them,  1010; 
on  petition  for  recording  deed  of  entail,  1019. 

INTERLOCUTORY  Judgments  of  inferior  court,  on  what  grounds  they  are 
subject  to  review,  20,  441,446;  see  Advocation;  can  they  be  reduced? 
454,  613  ;  leave  of  inferior  judge  required  for  advocating  them,  ib. ;  not 
competent  to  reclaim  against  interlocutor  dismissing  such  advocation,  949. 

INTERPLEADER,  English  bill  of,  corresponds  to  mutiplepoinding,  579. 

INTERRUPTING  prescription,  summons  requires  a  bill,  228,  winesses  to, 
execution  of  it  must  be  designed,  256 ;  how  far  interruption  is  created  by 
multiplepoinding,  604  ;  or  by  production  of  ground  of  debt  in  ranking 
and  sale,  886. 

INTIMATION,  Notarial,  of  action  of  divorce  for  adultery,  432;  intimating 
multiplepoinding  to  nominal  raiser,  587  i  process  to  party  interested,  493  ; 
after  personal  intimation  of  origmal  action,  wakening  not  intimated,  548 ; 
intimation  in  ranking  and  sale,  893 ;  intimation  of  an  action  in  newspapers, 
660>  60 1  ;  of  first  adjudication,  658,  693,  724  ;  of  suspensions  and  advo- 
cations, 263, 445,  1050,  1051,  1052;  of  suspensions  and  interdicts,  264,  ib. ; 
of  summary  applications,  977,  978 ;  petition  for  sequestration  of  land,  985 » 
of  application  for  appointment  of  judicial  factor,  985, 998,  1007;  of  petition 
for  his  discharge,  1009 ;  of  raising  cessio,  601. 
Of  incidenul  petitions,  1024,  note  of  intimation,  ib. ;  attendance  to  verify 
note,  1025,  procedure  in  giving  such  intimation,  ib. ;  rule  in  practice  as 
to  this  intimation,  1026. 
In  Minute-book,  see  Minute  Book. 
In  Oasette  and  Newspapers,  see  GaMetie,  Newspapers. 

NTRIJSION^  Summons  of,  requires  bill  and  is  privileged,  230  :  its  inducUs^ 
ib. 
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INVENTORIES,  Tutorial  and  Curatorial,  Aet  1873,  regardiag  makkif  op  d 
them,  560;  their'/orxn,  tubscription,  doplicatet,  &o.  661;  conieqiMDee  of 
oeglecting  to  make  tliem  up,  562, 669 ;  summonf  for  citing  next  of  kin  to 
concur  in  making  up,  561, 567, 668 ;  procedure  is  different  aocordiog  as  the 
next  of  kin  do  or  do  not  concur,  668,  note  ;  interlocutors,  666 ;  appoint* 
ment  of  delegate  to  concur,  666;  procedure  where  no  next  of  kin  on  oiietid^ 
&c.da4. 
Judicial  factor  should  lodge  inrentoriei,  1001. 

IRRITANCY,  is  declarator  of  adjudgeable?  664;  what  actions  of  removing  os 
clsuse  of  irritancy  are  competent  before  Sheriff,  18,  664. 

JOINT  Owners,  see  Oumert, 
Liabilitj,  ranking  and  sale  of  estate  of  parties  under  joint  liaUltty,  869. 

JOINT  Stock  Company,  see  Company. 

JUDGES  of  Court  of  Session,  47 ;  number  at  different  timet,  I,  3,  4,  53; 
their  titles,  2,  note,  47  ;  retaining  their  titles  after  retiring,  48 ;  their  privi. 
leges,  126,  133  ;  see  Frtvihget;  they  were  originally  one-half  Churchmen, 
and  president  a  Prelate,  1,  48  ;  extraordinary  Lords,  49;  qualificatioas  of 
judges,  ib. ;  their  nomination  and  trial,  60,  61 ;  formerly  President  was 
chosen  by  Judges,  48,  51 ;  the  Lords  have  rejected  presentees,  6d  and 
note ;  they  hold  office  <»d  vitam  aui  eulpam,  61. 
Arrangements  for  conducting  business — quorums,  62  ;  separation  into  Divi- 
sions, 3,  63,  762 ;  jur^or  Ordinaries  are  now  relieved  from  Inner  house 
duties,  63 ;  and  made  permanent  Ordinaries,  ib. ;  rules  of  precedence,  64 ; 
who  presides  when  proper  President  absent,  ib.;  bow  judge's  place  is  sap- 
plied  on  death,  resignation,  &c,  ib.;  when  there  is  a  vacancy  in  one  divi- 
sion judge  from  the  other  may  be  transferred,  65 ;  question  whether,  oo 
declinature  of  one  judge,  another  who  has  been  called  in,  can  be  super- 
seded, ib.  note  ;  procedure  when  judges  equally  divided  in  opinion,  56; 
regulations  for  preserving  uniformity  of  decisions,  67 ;  in  important  esses 
other  judges  consulted,  ib. ;  see  Conttiltaiion.  How  judgment  is  then 
given,  68 ;  what  if  whole  judges  are  equally  divided  ?  ib.;  distribution  of 
business,  66,  751 ;  see  Ordinary, 
Declinature  of  judges,  59 ;  on  ground  of  relationship,  69,  60,  63;  it  is  pan 
Judicis  to  decline,  60  ;  when  judge  subject  to  declinature  arts,  the  pro- 
ceedings appear  null,  ib.;  effect  of  the  dissolution  of  the  marriage  creating 
the  affinity,  61 ;  rule  when  the  objection  applies  to  so  many  of  the  judges 
that  if  sustained  there  would  not  be  a  quorum,  ib.,  62;  declinature  under 
former  election  laws,  61  ;  effect  of  judge  having  been  counsel  in  the  case, 
ib.;  judge  may  act  in  submission  accepted  by  him  when  at  the  bar,  62;  de- 
clinature on  ground  of  interest,  ib.;  judge  may  not  decide  as  to  declinature 
of  himself  on  this  ground,  63  ;  judge  holding  stock  of  chartered  com- 
panies, &c  litigating,  ib. ;  holding  stock  of  corporations,  ib.;  objection  of 
*^  deidly  feid*"  dues  not  apply  to  Lords  of  Session,  ib.,  127. 
Protection  of  judges  in  discharge  of  their  duties,  63;  complaint  against  a 
judge  in  relation  to  his  official  conduct  is  only  competent  before  King  in 
council,  or  Parliament,  64. 
Salaries  and  retiring  allowances  of  judges,  ib. 

Malice  must  be  libelled  in  action  of  damages  against  judges  on  acooant  of 
their  sentences,  219. 
JUDGMENT  final,  463  ;  see  Final;  Interlocutory,  see  InUriocuiory. 
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UDICIAL  ezaminrntioni,  403  ;  see  ExamincUumi ;  RmniUy  406 ;  tee  Remitt; 

references  409 ;  see  Reference. 
URISDICTION  of  Court  of  Session.  6,  et  seq. ;  trifling  cases  excladed,  13  ; 
same  rule  in  admiralty  cases,  7 ;  trifling  cases  competent  where  special 
reasons  stated  in  bill  for  summons,  G,  13;  deliverance  on  such  bill,  7; 
exceptions  from  general  rule,  actions  by  ^^cuiks,"  &c  within  burgh,  ib. ; 
actions  against  foreigners,  ib.  163  ;  jurisdiction  in  actions  against  Scotch- 
men  abroad  animo  remanendiy  9,  163 ;  see  Title  to  Sm,  ^e. ;  where  defen- 
ders in  several  shires,  9;  on  defender  in  inferior  court  dying  with  repre- 
sentatives abroad,  10 ;  jurisdiction  in  causes  of  members  of  College  of 
Justice,  ib.  7»  H  ;  see  College,  Privilege ;  amount  ruled  by  conclusions 
of  summons,  &c.  12  ;  no  benefit  from  excluding  advocations  under  £12, 
13;  such  cannot  be  remitted  with  instructions,  ib. ;  but  are  brought  up  by 
suspension,  except  under  Small  Debt  Acts,  ib. 

In  Maritime  and  Consistorial  causes,  3,  14,  15,  37,  421  ;  Sheriffs  are  now 
Commissaries,  14,  15,  421 ;  has  Court  jurisdiction  in  adherence?  15,  435, 
1062 ;  can  maritime  debt  under  £25  by  one  domiciled  in  England  be 
sued  for  upon  arrestment  yum</. /unr/.  cauia  f  \5;  signing  and  signeting 
summonses  in  these  causes,  Ifi,  210,  414,  421  ;  illustrations  of  peculiarities 
of  such  cases,  ib.  ;  jurisdiction  as  court  of  review  in  maritime  cases,  420. 

Privative;  Court  has  privative  jurisdiction  in  certain  cases,  17  ;  in  some  con- 
sistorial cases,  14,  17,  37,  421  ;  in  competitions  as  to  heritable  property, 
17  ;  in  declarators,  ib.  G()5,  736;  exception,  25 ;  when  Crown  a  party,  25, 
27  ;  in  actions  of  failure  in  contract,  17  ;  in  action  of  modifying  penalty, 
ib, ;  of  proving  tenor,  ib. ;  in  extraordinary  removing^,  18 ;  exception,  ib. ; 
in  fraudulent  bankruptcy  Courtis  jurisdiction  formerly  privative  now  con- 
current with  Justiciary,  ib.  33 ;  its  jurisdiction  is  privative  in  cognition 
and  sale,  18  ;  in  rescissory  actions,  ib.  t65  ;  in  questions  of  right  to  be  ad. 
mitted  member  of  a  corporation,  18  ;  in  cases  where  no  inferior  judge  has 
jurisdiction,  ib. ;  under  former  Sequestration  Act,  in  actions  against  trus- 
tee for  payment  of  dividend,  19  ;  formerly  it  was  privative  in  cessioSf  ib. ; 
Sheriff  also  now  judges  in  them,  5,  ib.  795  ;  formerly  in  some  actions  of 
aliment,  19,  7d8  ;  now  concurrent  with  Sheriffs,  ib. ;  it  is  privative  under 
Mutiny  Acts,  38. 

Statutory,  20,  33. 

As  court  of  review,  20 ;  Session  has  power  of  review  unless  excluded  by  sta- 
tute, ib. ;  in  services,  ib.  480 ;  see  Service.  Review  of  interlocutory  judg- 
ments of  inferior  courts,  20,  441,  446;  where  claim  above  £40,  case  may 
be  brought  up  for  trial  by  jury,  20;  formerly  Court  had  jurisdiction  over 
kirk  sessions  regarding  poor  funds,  21 ;  it  has  none  over  justices  under 
friendly  society  or  post  horse  acts,  22 ;  nor  over  courts  of  lieutenancy 
onder  militia  or  comprehending  acts,  unless  where  abuse,  ib. ;  nor  over 
Lords  of  Admiralty  as  to  detaining  foreign  seamen,  ib. ;  nor  over  Sheriffs 
under  road  acts,  ib. ;  where  statutory  form  of  imposing  penalties.  Court 
cannot  on  review  convict,  23;  right  of  review  not  lost  by  implication,  21, 
22,  449 ;  ordinary  form  of  process  not  excluded,  unless  statute  declare 
it  incompetent,  22  ;  Court  may  review  where  no  provision  for  review,  21  ; 
it  has  power  of  review  over  parliamentary  commission,  ib.  See  Advoca- 
tion, SuepentUm. 
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JURISDICTION,  continued— 
To  control  proceedings  of  inferior  ooartt,  23 ;  Court  may  cootrol  tfaoM 
when  they  exceed  their  powers,  &c.  23,  24,  27,  29 ;  or  judge  in  causes 
of  persons  beyond  territory,  23 ;  or  omit  statutory  requisitas,  ih. ;  Court 
may  force  inferior  judge  to  proceed  where  it  cannot  reriew,  24 ;  and  remit 
with  instructions  where  suspension  and  advocation  excluded,  ib. ;  where 
review,  &o.  incompetent,  action  of  damages  competent,  ib. ;  jurisdietion 
over  church  courts,  ib.  27;  Court  may  decide  in  declarator,  &g.  byoos 
having  a  grant  of  jurisdiction,  26,  3d. 

In  revenue  cases,  25.  See  Exchequer.  The  Court  has  not  jurisdiction  in 
declarator  of  immunity  from  taxes,  26;  nor  fur  suspending  charge  by 
Barons  of  Exchequer  for  Crown  feu-duties,  ib. ;  nor  in  applications  under 
Act  of  Grace  on  imprisonment  for  revenue  debt,  ib. :  nur  in  dispats 
between  revenue  officers  about  condemned  goods,  ib. ;  it  may  judge  in 
action  again|t  cautioners  of  post-master,  ib. ;  and  in  action  of  relief  by 
cautioners  of  collector  of  taxes,  ib.;  and  action  of  damages  against  raveooe 
officers  fur  trespass,  ib. ;  Court  may  suspend  irregular  sentence  of  excite 
court,  27;  and  interdict  passing  of  signature  in  Exchequer,  ib.;  it  has  ja- 
risdiction  in  declarator  by  proprietor  of  Earldom  of  Orkney  and  Zetland 
regarding  duties  under  Crown  titles  against  heritors,  ib. 

In  ecclesiastical  matters,  24,  27  ;  Court  has  no  jurisdiction  over  church  courts 
acting  within  their  powers,  ib. ;  it  may  judge  in  action  of  damages  against 
minister  for  defamation,  28;  or  for  publishing  injurious  sermon,  ib-; 
sentence  of  church  court  affecting  civil  right  reviewable,  ib. ;  Court  ouy 
investigate  ecclesiastical  matters  incidentally,  ib. ;  cases  arising  oat  of 
Veto  act/  29  ;  right  to  seat  in  a  church,  ib. ;  jurisdiction  over  presbyteries* 
under  Schoolmaster^s  acts,  ib. 

Over  administrators  of  hospitals,  trustees,  &c.  30  ;  who  may  call  managers 
to  account,  ib.  31 ;  Court  nominating  on  failure  of  administrators,  30 ; 
it  will  not  interfere  with  rates  fixed  by  corporation  for  relief  on  its  poor 
funds,  31. 

Over  proceedings  in  Lyon  Court.     See  Lyon. 

Criminal  jurisdiction,  33,  1035;  crimes  formerly  tried  by  Session,  are  now 
tried  by  Justiciary,  34 ;  what  puni^hments  Court  has  awarded,  ib. ;  in  what 
cases  remit  made  to  Justiciary,  ib.  1037  ;  reviewiug  proceedings  of  inferior 
criminal  courts,  34 ;  this  not  now  competent,  ib  ;  though  punishment  by 
finci  ib. ;  Court  has  juribdiction  in  matters  of  police,  35  ;  it  may  enquire 
as  to  power  of  a  Court  claiming  criminal  jurisdiction.  25,  35;  investi- 
gating crimes  incidentally,  35  ;  this  competent  though  accused  has  beea 
tried  criminally,  ib.  ;  Court  may  judge  where  defence  is  that  pnrsuer^s 
claim  arose  from  his  crime,  ib.  36;  but  not  in  matter  arising  out  of  cri- 
minal proceedings,  36 ;  it  may  judge  in  action  to  set  s^ide  forged  deed, 
or  one  granted  for  adulterous  intercourse,  &c,  ib. ;  inferior  couru  judge 
similarly  in  crimes,  ib. ;  see  Forgery^  Bankruptcy^  Fraudulent. 

Incidental  jurisdiction  where  Court  has  no  direct  authority,  36;  as  to  right 
to  a  peerage  where  connected  with  forfeiture  of  estate,  37  ;  jurisdiction 
in  declarator  of  nullity  of  marriage  on  ground  of  idiotcy,  ih. ;  whether 
should  incidental  point  be  determined  in  depending  process,  or  in  separate 
action  ?  ib. ;  questions  arising  out  of  military  transactions,  38. 
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JURISDICTION,  oontinaed—    . 
To  punish  contempts,  control  membert,  litigants,  &c  38 ;  punishments  in 
some  CMes,  ib. ;  whom  Court  can  control,  39 ;  removing  its  officers  for 
malversation,  ib, ;  punishing  litiganU  for  improper  conduct  of  causes,  40  ; 
for  circulating  calumnious  summons,  ib. :  for  publishing  injurious  state- 
ments relative  to  depending  process,  ib. 
yobiU  qffioium.     See  Nobiie. 
To  pass  acts  of  Sederunt.     See  Sederunt 

See   Title  to  Sue  and  Defend ;   Amendmenly   Summary  Appliationt,  Sup- 
plementary. 

JURISDICTION  of  inferior  courts ;  on  death  of  litigants,  inferior  court  has 
no  jurisdiction  over  their  representatives  beyond  its  territory,  544 ;  their 
jurisdiction  beyond  their  territories  in  cessios,  801,  see  Tram/ereneet 
Jurisdietton  of  the  Court  of  Settion^  Inferior  Court, 

JURY  Court  aboliiihed,  and  its  jurisdiction  transferred  to  Session,  3 ;   iu 

members  bad  privileges  of  members  of  College  of  Justice,  133. 

Trial  by  jury,  cases  appropriated  to,  361 ;  some  reductions  are  so  appropriated, 

626;  Court  cannot  take  proof  on  commission  in  appropriated  cases,  361  ; 

they  used  to  be  enrolled  in  the  Regulation  Roll,  292. 

Trial  by  jury  is  competent  in  Consistorial  cases,  422,  466  ;  in  services,  480, 

638;  proving  tenor,  841. 
Advocation  of  case  above  £40  for  Jury  trial,  20,  455  ;  it  is  not  imperative  on 
Court  to  send  such  to  a  jury,  3C2,  458  ;  see  Advocatione,  Advocation  for 
Jury  trial  in  services,  480. 
Procedure  in  Jury  cases,  296  ;  defences  returned  as  in  other  cases,  ib. ;  can 
interlocutor  sending  case  to  jury  be  reclaimed  against  ?  949 ;  process  it 
transmitted  to  jury  clerk,  300. 

JUS  MARITIy  effect  of  excluding  it,  on  title  to  sue,  149;  adjudication  of 
ju$  mdriti,  C61,  G62,  673. 

JUSTICE,  College  of,  see  Advocates ,  Judges j  Privileges,  Session,  Writers. 

JUSTICES  of  the  Peace,  Court  cannot  review  their  decisions  under  Friendly 
Society  Acts,  22 ;  nor  under  Post  Horse  Acts,  ib;  where  conviction  before 
Justices  prescribed  by  statute,  court  cannot  on  reviewing  convict,  23 ; 
malice  must  be  libelled  in  action  of  damages  against  them,  219  ;  unleM 
where  proceeding^a  are  irregular,  220  ;  caution  for  expenses  is  required  in 
reduction  of  justices*  decree,  275;  they  have  jurisdiction  in  actions  for 
aliment  of  bastard,  where  paternity  not  disputed,  759  ;  and  in  actions 
for  servants*  wages,  ib. ;  and  in  division  of  ruurig,  860 ;  its  extent  in  latter 
action,  864. 

JUSTICIAR,  President  of  Court  of  Session  is  now,  8,  note ;  see  Judges. 

JUSTICIARY,  its  jurisdiction,  33;  concurrent  with  Session  in  fraudulent 
bankruptcy,  18,  33  ;  its  jurisdiction  as  Court  of  review  in  maritime  cases, 
420 ;  remit  from  Session  to  Justiciary  in  cases  of  forgery,  1037  ;  procedure 
in  Justiciary  after  such  remit,  ib.  ;  see  Bankruptcy  fraudulent,  Forgery. 

KEEPER ;  see  Minute  Book,  Edietal  Citations,  Register. 

KIRK-SESSION,  its  title  to  sue,  177  ;  how  far  it  is  a  corporation,  ib. ;  juris- 
diction of  Session  over  it  by  former  poor  law,  21. 

KNOCKS  at  door,  when  necessary  by  metsenger  at  executions,  241,  253;  see 
Eseeeution. 
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LAND  £autet,  tequettrmtion  of,  980;  tee  Ssguetirationf  Lami  Tas^  C^m, 

LANDED  Proprietor,  must  he  sist  m  nuindmtary  ?  156,  169 ;  hald  boaad  to  do 
to  in  an  action  challenging  his  right  to  the  lands,  1061 ;  aae  Mminiataff^ 
Entailed  Proprietor, 

LAWBURROWS,  and  not  separation  and  aliment,  is  the  remedy  for  husband 
against  wife*8  violence,  427 »  jurisdiction  of  Court  in  oontraTention  of,  33. 

LEAD  in  process  not  transferred  by  protestation,  278 ;  same  rule  applies  io 
advocations  and  suspensions,  2B3. 

LE^SE,  see  Taek. 

LEGAL  in  adjudication,  G57,  731 ;  in  apprising8,731  ;  rules  at  to  it  in  ease  of 
minority,  ib. ;  terms  of  legal,  732 ;  it  never  expires  in  some  adjudicatioDS, 
ib. 
Declarator  of  expiry  of  legal,  71^  717 ;  it  was  formerly  nnoeoeatary,  715; 
it  is  unnecessary  after  40  years'  possession  on  charter  of  adjud.,  dMu,  716; 
form  of  summons,  ib.;  what  debt,  &c  libelled  on  as  unpaid,  ib.;  what  pay- 
ment prevents  decree,  ib.;  effect  of  decree,  717»  731 ;  setting  aside  decree 
in  absence,  717- 

LEGITIMACY,  Declarator  of,  competent  only  in  Session,  421. 

LEITH,  Citation  at  Pier  and  Shore  of,  243;  see  Exwution^  Liepet. 

LENOCINIUM^  its  effect  in  divorce  for  adultery,  436 ;  see  Divaree, 

LETTER,  libelling  on,  writing,  &o.,  of  anonymous,  224  ;  intimating  eetm 
by  letter,  801  ;  see  Writings. 

LETTERS  of  publication,  see  PiMieoHon. 

LIBEL,  see  Summons  ;  amending,  see  Amendnneni;  turning  chmrge  into  libel, 
see  Charge. 

LIBERATION  in  cesiio,  803,  809  ;  see  Cessio. 

LIEGES,  Edictal  publication  to  all  the  lieges,  247:  it  should  not  be  during 
the  night,  260  ;  see  Exeeutionj  Leith. 

LIEN,  Law  agent's  lien  over  client's  papers,  how  far  it  affects  opposite  party 
calling  for  production,  384 ;  effect  of  this  lien  over  titles  in  ranking  and 
sale,  877  ;  case  where  summary  application  held  incompetent  for  delivery 
of  titles  over  which  a  lien  is  claimed,  976. 
Judicial  referee's  lien  over  his  report,  408. 

LIEUTENANCY,  Courts  of,  see  Militia. 

LIFERENT,  valuing  liferent  in  ranking  and  sale,  876. 

LIFERENTERS,  their  obligation  to  aliment  heir,  768,  774;  aee  Aliment^ 
Entail,  Proprietor. 

LIS  ALIBI  PENDENS,  a  good  defence,  200;  the  dependeooe  most  be  in 
Scotch  Court,  201,  584;  this  rule  sometimes  modified,  ib. ;  oppressive 
proceedings  prevented  and  punished,  ib. ;  the  lis  pendens  must  be  regular, 
and  as  to  the  same  matter,  ib. ;  it  is  a  good  answer  that  former  process  is 
deserted  or  discharged,  203  ;  advocation  of  the  other  process  oh  eoniingen- 
iiam  wHl  not  meet  the  defence,  200. 

LITIGANTS,  improper  conduct  of,  punishable  by  Court,  40 ;  and  on  sum- 
mary application,  970. 

LITIGIOSITY,  calling  creates  it,  276  ;  in  adjudication  and  ranking  and  tale, 
execution  creates  it,  ib. ;  does  multiplepoinding  t  604 ;  what  oreatat  it  in 
tequettration  t  692,  note. 
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LITISCONTESTATION,  what,  642,  note;  its  effect  on  Hmbility  of  defen- 
der's heir  in  action  of  damages,  543. 

LODGING  papers,  284,  32?  ;  see  Condetemdenee,  De/auU,  Defences,  Papers. 

LORD  Adrocate,  see  Advocate,  Lord. 

LORDS  of  Session,  47 ;  see  Judges,  Ordinary. 

LUDICRA  SPONSIO,  question  as  to  an  agreement  being,  581. 

LUNATIC,  Title  to  sue,  151 ;  how  called  hs  defender,  1006  ;  appointing,  &c. 
euralor  bonis  to  one,  997 ;  >ee  Factor  judicial.  Cognition. 

LYON,  Lord,  his  duty,  31  ;  his  jurisdiction  not  privative,  32 ;  his  power  to 
examine  arms  and  fine  parties  not  matriculated,  31  ;  his  jurisdiction  in 
giving  arms  is  ministerial,  and  not  generally  subject  to  review,  32  ;  when 
review  by  Court  of  Session  is  competent,  31,  32,  449  ;  messengers-at-arras 
are  under  his  control,  32;  and  complaints  against  them  must  first  be 
brought  before  him,  ib.  ;  exception,  33 ;  he  cannot  decern  against  them  be- 
yond penalty  in  bond  of  caution,  ib. 

MACE RS,  duties,  number,  &o.,  119;  their  jurisdiction  in  services  abolished, 
120 ;  they  are  auctioneers  in  rankings  and  sales,  898  ;  and  members  of 
College  of  Justice,  133. 

MAGISTRATES,  Summons  by  and  against,  165,  218,  240;  summary  appli- 
cation against,  for  not  imprisoning  debtor,  971  ;  reference  to  oath  of 
magistrates  in  burgh  action,  398  ;  Court  may  authorise  them  to  meet  in 
different  place  from  ordinary  one,  43. 

MAILLS  and  Duties,  Action  of,  740;  against  whom  it  is  directed,  ib. ;  to 
whom  it  is  competent,  ib.  743  ;  it  is  either  petitory  or  possessory,  740  ;  what 
title  must  be  produced,  741  ;  questions  whether  subjects  are  heritable  or 
moveable,  ib. ;  provisitm  in  Sequestration  Act  regarding  this  action,  742  ; 
Execution,  inducisB,  &c.,  232,  743 ;  how  action  made  effectual  against 
tenants,  743 ;  how  to  use  both  maills  and  duties,  and  poinding  of  ground, 
ib. ;  decree  is  a  running  one,  744  ;  decree  in  it  entitles  to  pursue  rank- 
ing  and  sale,  865 ;  and  to  bring  sequestration  of  debtor's  land,  984  ;  a 
creditor  in  the  ranking  may  be  forced  to  produce  his  decree  of  maills  and 
duties,  878. 

MALICE,  when  must  it  be  libelled !  219 ;  see  Damages. 

MALVERSATION,  power  of  Court  to  punish,  in  iu  officers,  39;  it  is  mal- 
versation in  extractor  to  share  profits  of  engrossing  clerks  in  his  office, 
113 ;  is  Lord  Advocate's  concurrence  required  in  prosecution  for  malversa- 
tion ?  198;  the  application  is  summary,  969,  978. 

MANDATARY,  unnecessary  when  party  in  Scotland,  154. 

Pursuer;  foreign  pursuer  requires  a  mandatary,  154  ;  and  native  abroad, 
801  ;  does  this  hold  in  cetsio  f  ib.  ;  pursuer  going  abroad  pendente  lite, 
164;  does  Scotch  landed  proprietor  abroad  require  a  mandatary?  155, 
159;  he  does  where  the  action  is  a  challenge  of  his  right  to  the  estate, 
1061;  is  a  mandatary  required  when  absence  only  temporary?  156; 
enough  if  mandatary  be  in  same  rank  as  pursuer,  ib. ;  he  must  not  be 
bankrupt,  or  living  in  Abbey,  ib  ;  he  cannot  be  sisted  with  qualification 
of  non- liability  for  expenses,  ib. ;  mandatary  for  party  on  poor's  roll  is 
not  liable  for  expenses,  157t  532  ;  mandatary  is  liable  for  expenses,  154, 
156,  167 ;  but  not  in  damages  if  acting  bona  fide,  167 ;  commissioner 
cannot  appoint  mandatary,  ib. ;   at  what  stage  mandate  produced  ?  ib. ; 
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MANDATARY,  oontinaed— 

tummont  vhould  be  in  name  of  partner  and  mandaiary,  167 ;  raiUuiHtw 
wiandaio  tequiparatur,  168 ;  is  there  neeestitj  for  a  mandatary  in  kim- 
ingt,  &c  ?  ib. ;  in  arrestmenU  ?  ib. ;  in  inhibitiont  ?  169 ;  in  claim  in  te- 
questration  ?  ib. ;  in  diligenoe  on  bills  ?  169,  note,  1061. 
Defender ;  when  he  most  sist  a  mandatary,  169 ;  he  musty  thongh  defisiMt 
be  want  of  jurisdiction,  160  ;  and  cannot  petition  to  appeal  against  order 
to  sist,  without  sisting,  ib. ;  time  to  sist  will  be  allowed,  ib. ;  proeeediaf 
not  invalid  where  no  mandatary,  ib.  ;  mandatary  for  defender  now  hdd 
liable  in  expenses,  ib. ;  one  must  be  sisted  thongh  defender  consign,  161 ; 
not  if  he  appear  in  Court,  ib. ;  does  finding  caution  to  appear  exempt?  ib. ; 
listing  mandatary  in  Consistorial  causes,  157,  424 ;  whether  enough  lo 
call  mandatary  for  creditor  in  pursuing  eetsto,  805. 
On  withdrawal  of  a  mandatary,  minute  entered  on  record,  16S;eonie- 

quences  of  withdrawal,  ib. 
Remarks  on  subject  generally,  162. 

Mandatary  cannot  carry  on  action  to  shew  that  expenses  would  net  hsre 

been  awarded,  162. 

BIANDATE  should   be  probative,  and   apply  to  the  action,  ^157;    spedal 

mandate  unnecessary  to  empower  counsel  to  refer  to  opponent's  oath, 

154. 

MANSION-HOUSE;  what  constitutes  one  ?  607;  included  in  eldest  heir- 

portioner*s  pr€Beipmtmf  ib. ;  may  judicial  factor  repair  it  ?  9titf. 
MARITIME  Actions ;  see  AdmireUty,  Juriidiaium, 

What  are  such  ?  41S ;  these  actions  transferred  to  Court  of  Session,  3, 6,  ib. ; 
ordinary  procedure  applies  to  them,  416 ;  no  fee-fund  or  clerk's  dues  in 
them,  420  ;  agent* s  fees,  ib.  1062. 
Summons  was  formerly  signed  by  clerk  of  Court,  16,  210,  414 ;  now  by  W.S. 
as  other  summonses,  ib. ;  Lord  Advocate's  concurrence  not  required  to  it, 
200  ;  it  is  not  now  executed  blank,  416;  summary  applications  made  to 
Ordinary  on  Billn,  420. 
Caution;  pursuer  finds  caution  de damnii  et  impentis,  415,  419;  de£soder, 
dejud.  sisti  etjud.  tolviy  413,  ib.  ;  caution  is  not  found  in  such  actions  in 
Sheriff  court,  415,  note ;  is  juratory  caution  admissible?  416 ;  new  caution 
found  on  cautioner's  death,  ib. 
Decree  should  contain  a  decerniture  against  cautioner,  416;  review  of  de- 
cisions of  inferior  courts,  420. 
Actions  for  sailors'  wages,  416 ;  see  Waget.     Of  set  and  sale,  417 ;  see  5M 
und  Sale,    Of  arrestment  and  sale,  4 17  ;  see  Arrestmtnt  and  Saie, 
MARKET  Cross,  citation  at,  243;   see  ExecvUion^  LiegeBj  LiiA.    Sice  of 

Cross  changed  under  authority  of  Court,  43. 
MARRIAGE— 
Declarator  of,  488 ;  action  competent  only  in  Court  of  Session,  421 ;  form  of 
summons,  438  ;  conclusions  for  damages  for  seduction,  ib. ;  prooedurs  sad 
interlocutors,  ib. ;  see  Cantittorial  Aetiont ;  must  husband  furnish  wife 
with  funds  to  pursue  action  ?  431  ;  conclusions  for  declarator  of  marriage 
in  summons  of  adherence,  436 ;  judicial  examination  of  defender,  404, 
1062;  raising  action  by  man  does  not  warrant  sequestration  of  wonan't 
Unds  982. 
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MARRIAGE,  continued— 
Declarator  of  nullity  of  nuurriage,  439 ;  competent  only  in  Court  of  SeMion, 
37}  421  ;  ground!  of  action,  37,  439  ;  is  oath  of  calumny  required  !  ib.; 
procedure  and  interlocutors,  ib. ;  see  Cmuiitoriai  AcHoru  i  in  what  cases 
action  is  competent  only  to  spouses  themselTes,  439.  ' 

MARTIAL,  Court-martial  h(M  no  jurisdiction  in  question  of  civil  rights,  88. 
MAXIMS. 

Accessorium  sequitur  principale,  540. 
Assignatus  utitur  jure  auctoris,  729. 
Conclusio  li belli  maxime  est  inspicienda,  12. 
Exceptio  falsi  est  omnium  ultima,  289,  651. 
Frustra  petis  quod  moz  es  resti turns,  139,  794. 
Ignorantia  juris  neminem  excusat,  488. 
Nemo  tenetur  edere  instrumenta  contra  se,  377* 
Nunquam  concluditur  in  fslso,  648,  649  note,  1036. 
Ratihabitio  mandato  sequiparatur,  158. 
MED  IT  A  TIONEJugm  warrant,  imprisonment  on,  not  ground  for  cemo,  799 ; 

caution  found  on  warrant,  504  ;  see  Caution. 
MEMBERS  of  Court,  133;  see  Privileges,  College, 

MEMORIAL  to  counsel  cannot  be  called  for  as  a  production  ;  369,  379  ;  me- 
morial and  Abstract  in  ranking  and  sale,  893,  894. 
MESSENGERS,  powerof  Court  tosuperintend  their  conduct  and  punish  them 
for  malversation,  &c.  32,  39 ;  and  deprive  them  of  office,  33 ;  they  are  de- 
prived for  neglect  of  duty,  248 ;  proceedings  of  Lyon  Court  regarding  them, 
32 }  Court  may  authorise  Sheriff  officer  to  act  as  messenger,  45 ;  see  Lyon  ; 
they  alone,  (except  in  special  cases),  can  execute  signet  letters,  232 ;  which 
are  addressed  to  them,  ib. ;  messengers*  executions,  231,  250;  see  EjteeuHen, 
MILITARY,  questions  investigated  incidentally  by  Court,  when  connected 

with  civil  causes,  38. 
MILITIA,  Court  would  not  review  proceedings  of  courts  of  lieutenancy 

under  Militia  Acts,  unless  where  they  exceed  their  powers,  22. 
31  ILL,  division  of  commonty  with  mill  on  lands,  855. 
MINERALS,  right  to,  in  division  of  commonty,  856. 
MINISTER,  see  Clergyman. 

MINOR,  in  action  by  minor  his  curator  must  concur,  141 ;  appointing  curator 
ad  litem,  ib.  425,  note ;  curators  must  be  cited  in  action  against  minor,  142; 
when  curator  ad  litem  appointed,  141,  144 ;  see  Curator  ad  litem.  Minor 
may  pursue  cessio,  800;  adjudication  against  minor  heir,  678, 680;  proving 
tenor  against  minor,  842 ;  ranking  and  sale  against,  870;  when  defences  are 
given  in  for  minor  having  curators,  but  not  for  curators,  decree  is  in  ab- 
sence, 311. 
Curators,  choosing  them,  560,  see  Curators  ;  appointment  of  them  by  court, 

565,  994  ;  see  Factor  Judicial. 
Making  up  curatorial  inventories,  561,  567 ;  see  Inventories. 
Cognition  and  sale  by  minor  not  in  pupillarity  is  incompetent,  944. 
Deeds  granted  without  curator's    consent,  objection  pleadable  by  excep- 
tion, 614 ;  sequestration  of  person  of  minor  during  choosing  curators,  45, 
565. 
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MINOR,  continued. 

Ezmninable  ai  m  witneM,  234;  or  haver,  874;  and  may  gire  omthonnieKBee^ 

401. 
Aliment,  &c.,  may  curators  give  aliment  to  his  brothers  and  tiitflrs  fraoi 
minor**  funds  ?  772.   Ward  superior  was  bound  to  aliment  minor  heir,  773  ; 
see  AUmtnU 
See  Hettf  Annus  delib^  Quadrien.  uHU, 

MINORITY,  reduction  on  head  of  minority  and  lesion  most  be  broaght  vitk- 
in  guadrien.  uiiUf  615 ;  general  service  sufficient  title  to  soe  this  redootioD, 
621. 

MINUTE  Book,  its  purposes,  115;  iu  form,  1045;  pubKoation  of  it,  115, 
116,  117;  dispensing  with  reading  in  it,  1048 ;  effect  of  this,  ib. ;  in  what 
cases  dispensing  is  allowed,  565,  708,  793,  1019,  ib. ;  intimations,  &e.  in 
it,  in  ranking  and  sale,  874,  882,  891,  892,  909;  in  sequestration  of  land, 
985  ;  intimation  in  it  of  petition  for  discharge  of  judicial  factor,  1009. 
Keeper  of  it,  115;  is  now  also  keeper  of  records  of  edictal  citations,  115; 

duty  of  keeper,  ib. ;  he  is  a  member  of  College  of  Jostice,  133. 
Teind  Minute  Book,  publication  of  it,  116. 

MINUTKS,  forms  of;  of  renunciation  as  heir,  207»  note  ;  minute  dosiag  sb 
summons  and  defences,  321 ;  abandoning  action,  343;  minute  on  judicial 
referencei  409 ;  craving  appointment  of  curator  ad  hUm,  425 ;  sisting  party 
for  his  interest,  492  ;  wakening  of  consent,  547 ;  minute  of  nomination  of 
curators,  56b ;  abiding  by,  in  reduction  improbation,  645;  minutes  regard- 
ing intimation  of  first  adjudication,  695  ;  electing  common  agent  in  rank- 
ing and  sale,  883. 

MINUTES  of  debate,  see  Cases. 

MISNOMER  ;  see  Error, 

MISTAKE;  tee  Error,  Erasure;  reponing  against  interloaitors  becoming 
final  by  mistake,  482  ;  see  Reponing. 

MOSSES,  division  of,  845,  846,  858 ;  see  Commonties. 

MOTIONS,  enrolment  of.  300 ;  intimation  of,  ib. ;  notices  of  motions  in 
jury  causey,  ib.  ;  form  of  motion  roll,  ib.  note. 

MOTHER  sometimes  deprived  by  court  uf  custody  of  her  children,  45;  ob- 
liged to  aliment  children,  7^0,  7<>1)  7(i5,  775;  and  entitled  to  aliment  from 
them,  766 ;  see  Aliment. 

MOVEABLES,  what  arrestable  and  what  adjudgeable,  662;  eldest  heir  por- 
tioner  is  not  entitled  to  heirship  moveables,  608 ;  they  are  adjudgeable, 
663. 

MOURNINGS,  claim  of  widow  for,  779;  form  a  preferable  debt,  780. 

MUIR,  division  of,  845  :  see  Commonties. 

MULTIPLEPOINDING,  Action  of,  679  ;  origin  of  name,  ib.   note. 

Competency,  what  may  be  subject  of  action  580  ;  not  a  future  debt,  581,  and 
note ;  nor  fund  in  spe^  602  ;  when  action  is  competent,  581  ;  double  dis- 
tress or  competition  is  required,  ib.  ;  when  action  advantageous,  578; 
where  inapplicable,  601  ;  it  is  equivalent  to  suspension,  585 ;  and  some- 
times accompanied  by  one,  586,  note ;  claimant  proceeding  with  diUgenos 
is  liable  in  damages,  585  ;  its  effiect  in  creating  litigiosity,  preventing 
necessity  for  diligence,  and  interrupting  prescription,  604;  case  of  muld- 
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MULTIPLEPOINDING,  continued— 

plepoioding  proceeding  on  arrestment  juris,  fund.  e.  684  ;  caie  where 
supplementary  summons  incompetent,  5tt5 1  wakening  of  action,  691,  6U4. 

Summons,  its  form,  686 ;  accuracy  required  in  libelling,  ib. ;  it  does  not  re- 
quire a  bill,  228,  6Q8 ;  nor  to  be  printed,  286,  688 ;  procedure,  688, 
697  ;  execution,  232,  688 ;  intimation  to  common  debtor,  667 ;  intimations 
in  newspapers  sometimes  proper,  601 ;  effect  of  such  intimation,  ib. ;  in 
senring  summons  on  nominal  raiser  it  is  unnecessary  to  state  who  is  real 
raiser,  688 ;  indu€i€B,  230,  588 ;  printing,  executing,  &&,  when  summons 
concludes  for  exoneration,  688 ;  summons  often  states  amount  of  fund,  689. 

Objections  by  raiser,  689,  690  ;  by  claimants,  691 ;  disposal  of  them,  ib. 

Condescendence  of  fund  ;  lodging  it,  689 ;  holding  summons  as  condescen- 
dence, ib. ;  objections  to  it,  692 ;  it  may  be  amended,  ib. 

Consigning  fund,  692 ;  retention  of  fund  by  holder  for  counter  claims, 
693  ;  reponing  against  order  to  consign  passed  in  absence,  ib.  ;  consigna- 
tion ordered  till  objection  to  do  so  is  supported,  ib. ;  recalling  order  of 
consignation, 694;  decree  of  consignation,  ib. ;  suspending  such  decree  in 
absence,  696 ;  conftignation  may  be  ordered  at  any  time,  ib. ;  uplifting 
&C.  interest  on  consigned  fund  for  reconsignation,  ib. ;  repository  for  con- 
signation receipts,  692,  note. 

Kxoneration,  decree  ofi  696 ;  see  Exoneraiioru 

Competition,  696 ;  form  of  claims,  ib. ;  their  revisal,  697  ;  claimant  not  wish- 
ing to  revise  should  say  so,  ib. ;  competitions  imply  mutual  reductions, 
ib.  618  ;  (exception,  618)  ;  arreaiment  juritd.  fund,  e,  against  foreign  de- 
fenders, unnecessary,  698 ;  reclaiming,  &c.  against  interlocutors  of  pre- 
ference, ib. ;  abandoning  claim,  ib. 

I'reference;  decree  of,  in  absence,  699 ;  where  claimants  abroad,  ib. ;  how  thli 
decree  is  set  aside,  ib. ;  postponed  claim  may  be  insisted  in  on  advocation,  ib. 

Riding  interests  ;  ranking  of,  602. 

State  of  fund  and  claims  ;  making  it  up,  603 ;  objections  to  it,  ib. 

Expenses,  600,  603 ;  where  process  raised  unnecessarily,  696. 

Electing  common  agent,  696;  electing  factor,  601  ;  may  Ordinary  appoint 
factor  ?  ib.  note. 

Interlocutors  ;  form  of,  689,  694,  695,  698,  notes.    Interlocutor  finding  raiser 
liable  in  once  and  single  payment,  589,  note ;  after  such  interlocutor  raiser 
has  no  concern  with  process,  696. 
MUTINY  acts,  Session  has  privative  jurisdiction  under  them,  38. 
NAME,  Court  of  Session  authorising  practitioner  to  change  his  name,  44,  1061 ; 

is  such  authority  necessary  ?  44. 
NAUT^,  eauponet,  Midbutarii,  actions  founded  on  the  edict  are  tried  by  jury, 

361. 
NEMO,  tenetur  edere,  insirumenta  contra  •«,  377' 
NEWSPAPERS;  BeeGoMette;  notices  of  ranking  and  sale   in  newspapers, 

874,  893,  896;  notice  of  adjourned  sale  in  them,  899. 
NIOHT,  can  execution  be  validly  made  during  night  ?  260. 
NOBILE  offidum  of  Court,  40 ;  appointing  factors,  curators,  &c.  by  virtue  of  it, 
ib. ;  this  power  contrasted  yi'ith  judicium  mereenarium  of  inferior  judges,  41 ; 
difficult  to  define  i^,  41  ;  power.to  appoint  factors,  &c  on  failure  of  trustees. 
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HOTARIE8» 

71;  Coaria] 
it  is  no  olifMioo  thai 
MtMtiaUi  ova 
MOTIIi» 

HOnCB»  Cl«ks  ar  CMrt  la 

aTiaandam,  All. 

NOriTBR  ofMJM;  aoe  Rm  mavUir,  WrHim^t. 

NUISANCE,  acUooi  oo  aoooont oC  appropiiatad  fiir  trial  hj  jnry,  SSI ;  Shatf 
hM  jaritdiction  in  mxiio  of  them,  17* 

NULLIT  V  may  be  pleedod  bf  aieepUuii,  614 ;  dariarator  of  nnnitjofBan^^ 
439;  lee  Marriage. 

NUNQUAM  ctrndadUurinfaka^  how  far  now  applioabla,  648;  iacri«iii 
proMCUtion,  1036. 

OATH  ;  Quaken  and  Separatistt  make  affirmalioo  inatnid  of  oath,  40L 
Of  calomny,  borrowed  from  the  ciTil  law,  385  ;  introduoad  by  itatBli  wi 
A.  8.,  ib. ;  iu  form,  ib.  433,  note ;  at  what  ttaga  of  caoaa  auty  H  bt  yit? 
386,  433 ;  it  must  be  put  to  party,  not  to  his  ooonsd.  S86  ;  utiaiiiiirr  a 
take  it  in  contittorial  cases,  when  party  abroada  421  ;  it  is  not  rsqnin'* 
each  point  of  libel,  386 ;  nor  admitted  whare  poipooe  of  patting  itii  M 
ib.  ;  nor  admitted  in  reduction  improbation  bafora  produotioo  satiifisd,i^'> 
nor  in  facto  propria  «/  reuniij  ib.  ;  it  may  ba  required  aa  to  statsmsiii'* 
other  pleadings  besides  summons  and  defenoes,  ib. ;  ita  aflRsctcorapanisiik 
oath  of  rerity,  ib. ;  it  cannot  be  required  in  criasinal  proscciiriflai,^' 
nor  in  ciTil  causes  where  facu  charged  are  criminal,  ib. ;  it  might  pfsksUr 
be  beneficial  if  more  frequent,  and  oomUnad  with  judicial  rrsminir'i 
387 ;  it  it  useful  where  paymenU  are  Toochad  by  mutampad  ttm^^'^ 
it  is  required  in  Gonsistorial  cases,  481,  433^  4S7,  439;  Peers  majfrx 
word  of  honour  instead  of  oath,  387 ;  see  Poor. 
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OATH,  contiQued— 

Of  verity  or  of  party,  887. 

Reference  to  oath  it  a  judicial  traniaction,  ib. ;  may  be  made  in  rammons, 
ib. ;  decree  in  absence  on  such  summons,  388 ;  at  what  stage  of  process  it 
may  be  made,  ib. ;  what  is  referred  in  Jury  cases,  889 ;  questions  of  ez- 
pensety  389,  397;  consignation  sometimes  required,  397;  distinction 
between  reference  before  and  after  decree,  389;  after  decree  reference 
must  be  on  petition,  not  by  minute,  ib. ;  single  points  may  be  referred 
before  decree,  not  after  it,  390 ;  reference  must  be  judicial,  ib. ;  party  may 
bar  himself  from  pleading  there  was  no  reference,  ib.  ;  retracting  refe- 
rence, 396 ;  referring  often  resorted  to  for  gaining  time,  ib. ;  party  refer- 
ring may  be  required  to  swear  he  has  no  farther  probation,  398 ;  form  of 
making  reference,  391 ;  advocate  may  make  it  without  special  mandate, 
154  ;  inferior  court  procurator  cannot,  ib. 

Citation  unnecessary  on  reference  if  appearance  entered,  391 ;  otherwise 
citation  is  personal,  ib. ;  party  not  appearing  is  held  as  confessed,  ib.  397. 

Facts  only  can  be  referred,  881 ;  in  some  cases  law  and  fact  cannot  be  sepa- 
rated, 392  ;  facts  must  be  on  record,  ib. 

Competency,  in  declarator  of  marriage,  488 ;  in  submission,  891 ;  reference 
must  be  in  a  competent  process,  392 ;  can  oath  be  taken  to  lie  in  retentit  9 
893 ;  no  objection  that  party's  intellect  is  impaired,  unless  he  is  non  com- 
pos, ib. ;  if  taken  when  party  not  in  fit  state  of  mind,  it  will  be  ordered  to 
be  withdrawn,  ib. ;  what  if  he  be  infamous  ?  ib. ;  cases  where  reference 
incompetent,  394 ;  where  writing  is  the  only  competent  evidence,  ib. ;  in 
cases  inferring  punishment  or  infamy,  but  not  merely  damages,  ib. ;  re- 
cent practice  in  such  cases,  ib. ;  competent  where  document  void  on  stamp 
laws,  ib. 

Examination  must  be  before  commissioner  or  person  remitted  to,  401  ;  spe- 
cial interrogatories  must  be  put  first,  395 ;  party  swearing  must  specify 
particulars,  ib. ;  general  answer  not  enough,  ib. ;  bow  far  documents  may 
be  referred  to  by  deponent,  ib. ;  when  re-examination  is  allowed,  396. 

Reporting  oath ;  prorogation  of  time  for  reporting,  896 ;  circumduction,  397* 

Effect  of  deposition  on  reference,  897 ;  statements  in  record  cannot  be  con- 
nected with  the  deposition,  396. 

Deferring  oath,  398. 

Whose  oath  is  competent ;  reference  must  in  general  be  made  to  debtor's 
oath,  398 ;  when  oath  of  wife,  children,  tutor,  co-obligant,  &c.,  admis- 
sible, ib. ;  bankrupt's  oath  inadmissible  to  prove  debts  against  his  estate, 
400 ;  oath  of  common  debtor  in  forthcoming  admissible,  572. 

Peers  and  minors  must  make  oath,  401. 
OATH  in  liiem,  when  allowed,  402  ;  condescendence  of  damage  must  be  lodged 
by  pursuer,  403 ;  oath  may  be  before  a  jury,  ib. ;  it  is  not  final  on  the  case,  ib. 
OATH  in  supplement,  when  allowed  ?  401  ;  rules  regardint?  it,  ib. ;  it  may  be 
taken  to  lie  in  retenHs,  864  ;  oath  in  case  of  filiation,  782 ;  women  cannot 
be  examined  judicially  after  taking  this  oath,  404,  789 ;  oath  is  not  final  in 
cause,  403 ;  see  AHmeni, 
OATH  defideli  is  taken  by  dark  to  a  proof  by  commission,  854 ;  tutors  no- 
minate need  not  take  it,  569. 
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OBJECTIONS  by  raiier  (ia  maltiplepoinding),  590;  whmt  are  competent, 
ib. ;  objections  by  cUlmanta,  591 ;  see  JlfttUipiepoindinff. 

OFFICERS  of  Court,  102  ;  inferior  officers,  120 ;  see  Cierlu,  Maeert,  Egtrtu- 
toTMy  4-c. 
Of  State;  Bee  Stale, 
OFFICES  when  Tacant,  supplied  ad  interim  by  Court,  42  ;  applicatian  for 
supplying  is  by  summary  petition,  969  ;  see  NobiU  offidum  ;  some  are 
adjudgeable,  664 ;  offices  in  Court  used  to,  but  cannot  nav,  be  sold,  120 ; 
consequences  of  selling  them,  121. 

OFPICIUM  NohUe,  see  NobiU, 

OMNIUM  Bonorum,  effect  of  disposition  on  title  to  sne  and  defiend,  173  ;  see 
Cettio, 

ORDINARY  Lords  of  Session;  num1>er  at  different  times,  I,  4,  53;  junior 
Lords  relieved  from  Inner  Honse  duties,  53 ;  and  made  permanent  Ordi- 
naries, ib. ;  they  now  judge  in  rescissory  actions,  &c.,  294,  619;  duties  of 
junior  Ordinary,  4,  66,  293,  896 ;  of  second  junior,  4, 6S  ;  of  other  Ordi- 
narie!!,  69;  disposal  of  Ordinary's  causes  on  death,  &c.,  70;  blank  days 
of  Ordinaries,  297 ;  days  on  which  they  sit,  297 ;  eee  Judgte^  JurediC' 
tion,  Nobile  Offieium^  Record. 
On  Bills,  during  session,  4,  66;  in  vacation,  71  ;  in  vacation  he  acu  ia 
cessios,  806 ;  and  has  power  to  appoint  judicial  factors,  985 ;  power  to 
appoint  ad  interim  to  vacant  office  in  vacation,  44 ;  he  could  not  dedars 
prisons  legal  in  vacation,  43. 

ORIGIN;  see^ireA,  Domicile. 

ORKNEY,  InducuB  against  defenders  in,  229,  235 ;  days  for  advocating  from 
judgments  pronounced  in,  456,  457 ;  reclaiming  days  in  cessios  in  Orkneyt 
807;  proving  landi  in  ranking  and  sale  in  Orkney,  881. 

OUTER  house  rolls,  291  ;  see  Rolls;  sitting  of  Outer  house,  297  ;  see  Ordimtuw. 

OUTLAW  has  no  persona  ttandit  1G9  ;  effect  of  reponing  him  ou  title  to  sue,  i\*. 

OVERSMAN,  appointing,  when  referees  under  judicial  remit  differ,  407- 

OWNERS,  Joint,  how  action  libelled  by  and  against,  190  ;  part  owners,  ib. ; 
action  by  joint  owners  of  a  ship,  417  ;  see  Set  and  Sale. 

OTESES  cried  by  messengers  at  edicul  citations,  243. 

PAPERS  in  Court- 
Signing,  papers  lodged  in  Court  must  be  signed  by  counsel,  78 ;  exception, 
1061 ;  see  Advocate,  Signing  ;  clerk  not  to  receive  paper  unlets  so  signed, 
509  ;  some  papers  also  require  party*s  signature,  ib. 
Lodging,  rules  regarding,  265,  266, 284, 507  ;  time  for  lodging  to  be  specified 
in  interlocutors  ordering  them,  507  ;  prorogation  of  time  for  lodging,  ib. ; 
see  Prorogation.     Each  paper  must  hare  interlocutor  ordering  it  prefixed, 
and  prorogations,  if  any,  508  ;  clerk  marks  date  of  lodging,  509  ;  if  not 
marked,  expenses  must  be  paid  on  reponing,  though  party  on  poor's  roll, 
532 ;  agent*s  name  must  be  marked  on  papers,  510. 
Noviier  reperta,    regulations    regarding    production  of,    368,   487  ;     Me 

Writings^  Ret  nofviter. 
Unnecessary,  5cc  ;  Ordinary  may  order  such  to  be  withdrawn,  347;  order 
for  them  may  be  recalled,  348 ;  expenses  on  either  party  caofing  annaoes- 
sary  pleadings,  1027* 
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PARENT,  obligation  to  aliment  child,  758,  760 ;  it  entitled  to  aliment  from 
children,  ib. ;  lee  AlimenL 

PARI  pastVy  ranking  of  adjudications,  703  ;  see  Adjudieotian, 

PARLIAMENT  House;  Court  regulates  accommodation  in  it  necessary  for 
differeflt  bodies  composing  College  of  Justice,  38. 

PARLIAMENTARY  commission;  see  CoMjaistum. 

PA  RT  Owners ;  see  Ownert. 

PART  and  pertinent,  how  far  title  of,  entitles  a  party  to  sue  reduction,  620 ; 
questions  whether  servitude  or  property  included  in  part  and  pertinent,  849. 

PA  RTIBUS,  265  ;  what  it  must  contain,  266,  294, 295 ;  effect  of  errors  in  it, 
288;  calling  list  made  up  from  it,  271 ;  irregular  in  clerk  to  gire  it  up, 
272  ;  completion  of  it,  284. 

PARTNER  ;  sole  partner  may  sue  in  individual  name  for  debts  due  to  com- 
pany, 189,  193;  and  so  may  his  executrix  on  his  death,  193;  citation  of  one 
partner  does  not  sustain  decree  against  others,  239  ;  oath  on  reference  of, 
in  company  actions,  400  ;  see  Company. 

PARTY,  oath  of>  387 ;  see  Oath ;  examination  of,  404 ;  see  EjeanUnaHon;  when 
examined  as  a  haver,  party  is  entitled  to  his  expenses,  376;  see  Writingt ; 
party  must  sign  articles  improbatory  and  approbatory,  unless  on  cause 
shewn  to  the  contrary,  509, 645. 

PASSIVE  title,  defeats  privilege  of  annus  deliberandi,  206 ;  libelling  on  it, 
215 ;  danger  of  incurring  it  by  pleading  peremptory  defence,  288  ;  not  in- 
curred by  ranking  and  sale  by  heir,  938  ;  see  Adjudication,  Heir. 

PATRONAGE,  rights  of,  how  divided  among  heirs-portioners,  608  ;  they  are 
adjudgeable,  665 ;  in  adjudication  of  right,  reverser  presents  during  the 
legal,  718. 

PAUPERS  ;  see  Poverty ^  Poor^e  RoU\  petition  by  paupers  against  heritors, 
parochial  board,  &c.,  972. 

PEER,  can  party  sue  as  a  peer,  whose  title  has  not  been  recognised?  170 ;  Peer 
examined  as  witness  or  haver  must  be  sworn,  373  ;  he  gives  word  of  honour 
instead  of  oath  of  calumny,  373, 387  ;  but  not  instead  of  oath  of  verity,  401  ; 
he  may  be  imprisoned  or  found  liable  in  a  penalty  for  not  attending  as  a 
haver,  373;  and  is  liable  in  damages  caused  by  his  non-attendance,  374 ; 
widow  of  Peer  found  entitled  to  her  husband's  privileges  against  impri- 
sonment, 374. 

PEERAGE,  power  of  Court  to  try  incidentally  right  to  a,  37 ;  see  JuriMdieHon  ; 
proving  tenor  of  patent  of  peerage,  838. 

PENAL  Actions,  218  ;  cannot  be  pursued  against  a  company,  188,  219 ;  pre- 
cision required  in  libelling  summons  or  complaint,  218;  list  of  witnesses 
must  be  appended  to  it,  219  ;  transference  of  penal  action,  541,  562  ;  see 
Transference ;  necessity  for  Lord  Advocators  concurrence,  196 ;  see  Ad- 
vocate I»ord. 

PENALTY,  conclusion  for  it  in  adjudication,  669, 670  ;  Court  of  Session  alone 
can  judge  in  regard  to  modifying  it,  17 ;  modification  of  it  in  adjudications, 
670,  C75. 
PENSION,  part  of  it  assigned  in  cessio,  819,  821  ;  see  Cessio. 

PERJURY,  jurisdiction  of  Session  in,  33;  see  Jurisdiction \  punishment  of 
it  in  course  of  a  process,  199 ;  party  giving  false  oath  on  reference  may 
be  prosecuted  for  perjury,  398  ;  can  only  Lord  Advocate  prosecute  ^or 
subornation  of  perjury  ?  199. 

4c 
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PERSONA  Slatidi,  169,  note ;  lee  Tide  to  Sut, 

PERSONAL  citation ;  see  Esecuiion ;  penonftl  ffoltif,  140 ;  fee  TiO^  io  Sug:^ 

PETITION,  Incidental,  lee  IneideuUU;  sammary  petition,  tee  SMmmmrf. 
And  complaint  is  proper  form  of  criminal  proeeeution  in  Coon  of  ^msImii 
1035,  1039,  1040,  1041 ;  and  required  Lord  AdTooate'e  eooearreaee,  197; 
it  is  used  for  superseding  trustees  on  bankmptcj,  &&,  997;  and  for  renor- 
ing  judicial  factors,  1012;  ordering  answers,  note  of  pleat,  an^  caaes  m 
thoae  cases,  ib. 

PIGN^US  pratorium,  adjudication  now  held  to  be  a,  67^  707* 

PILLORY,  punishment  of  standing  in  the  pillory  fomierly  used  in  frandnlcBi 
bankruptcy,  1042  ;  now  abolished,  ib. 

PLAN,  printing,  as  production,  95S. 

PLEAS  in  Law,  are  sole  grounds  of  action  or  defence,  332;  and  are  drawn 
and  signed  by  counsel,  325,  331 ;  their  form,  331 ;  they  must  hare  a  se- 
parate title,  331 ;  dilatory  pleas  omitted  in  defences  cannot  be  broaght 
forward  fur  the  first  time  in  record,  ib.  ;  they  must  be  short  and  without 
argument,  237,  331. 
In  defences  there  must  be  a  summary  of  pleas,  287 ;  pl^a  in  law  in  note  of 
suspension  in  some  cases,  447 ;  their  form  in  suspensions  and  interdict, 
448 ;  in  advocations  and  suspensions,  464 ;  in  revised  condesoendeooe  and 
answers,  325,  331,  332;  in  claim  in  multiplepoinding,  596;  appended  to 
articles  approbatory  and  improbatory,  645 ;  in  summary  applications,  977; 
in  petition  and  complaint  against  judicial  factor,  1012. 
Adding  new  plea  when  record  closed,  332, 486;  regulations  about  rcoeiTingy 
ib ;  additional  pleas  in  advocation  or  suspension,  464 ;  pleas  aoggestad  by 
Ordinary,  333. 
If  not  brought  forward  in  time,  they  will  be  admitted  only  on  payment  of  ex- 
penses, 332. 

PLURJS  petitio  in  adjudications,  671;  adjudication  in  security  often  proper 
to  prevent  risk  of  this,  ib.  720  ;  adjudication  in  security  used  for  same 
purpose,  673;  see  Adjudication. 

POINDING,  two  witnesses  required  to  execution  of,  233  ;  how  far  it  is  com- 
petent against  common  debtor  on  decree  of  furthcoming,  579  ;  ranking  of 
personal  poinding,  and  poinding  of  the  ground,  745. 

POINDING  the  ground,  action  of,  744  ;  to  whom  competent,  ib.;  objection 
to  pursuer's  title,  ib.  ;  what  it  attaches,  745,  747  ;  singular  successor  no 
claim  for  ameliorations,  745. 
Summons  requires  bill,  230,  745  ;  executed  by  short  or  full  copy  ?  232,  745  ; 
indueiee,  230  ;  it  contains  no  personal  condusioni,  747 ;  cannot  proceed 
within  annui  delib.  208  ;  questions  regarding,  under  Sequestration  Acta, 
742,  745,  746 ;  ranking  of,  with  personal  poinding,  745 ;  with  superior's 
rights,  747  ;  ranking  inter  te,  ib. ;  how  to  use  both  maills  and  duties,  and 
poinding  on  same  lands,  743 ;  can  proprietor  oppose  decree  in  abeenoe 
against  tenant?  745;  poinding  proceeds  directly  on  decree,  although 
Hgainst  apparent  heir,  747 ;  and  he  must  be  called  as  a  party,  ib. ;  how 
far  procedure  under  Judic.  Act  applies,  345,  747»  872;  interlocutors, 
747,  note. 
Adjudication  on  poinding  of  the  ground,  688. 

POLICE,  how  commissioners  of  police  sue  and  defend,  185,  188;  power  of 
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POLICE,  continued-- 

Court  to  review  sentences  of  inferior  criminal  courts  in  matters  of  police* 
3ft ;  see  JuritdieHon. 
POOR'S  Funds,  former  jurisdiction  of  Court  orer  kirk-session  as  to  them,  21 ; 
procedure  in  such  cases,  450. 

Rates,  members  of  collefi^e  of  justice  were  formerly  exempt  from  them,  130; 
not  so  now,  131 ;  see  PrivUeges. 
POOR'S  Roll,  former  law  regarding,  613,  note ;  regulations  of  A.S.  1842, 
618;  reporters  on  probabUis  eausa,  514  ;  lawyers  and  agents  for  poor,  ib. 
notet  who  have  right  to  benefit  of  roll?  520;  procedure  in  actions  be- 
tween husband  and  wife,  523. 

Certificate  from  minister  and  elders,  515  ;  applicant  appears  before  them, 
516;  they  must  be  of  applicant's  parish,  516;  form  of  certificate,  515; 
certificate  by  dissenting  kirk-session  requires  attentation  by  parish  minis- 
ter, i^G.  517  ;  remedy  when  certificate  refused,  616,  518;  procedure  where 
action  is  against  the  kirk-session,  516  ;  when  no  elders,  ib. ;  minister  and 
elders  need  not  be  met  in  session,  517  ;  what  if  alleged  that  those  signing 
are  not  ordained  ?  ib.  ;  what  if  credit  of  applicant's  statement  depends  on 
himself  only?  518. 

Intimation  of  time  and  place  for  pauper  making  declaration,  518 ;  form  of 
certificate  of  intimation,  ib. ;  relaxation  of  rules  in  special  case,  519. 

Declaration,  &c.,  sent  to  agent  for  poor,  619  ;  procedure  thereon,  ib. ;  inti- 
mation in  minute-book,  ib. ;  form  of  application  and  remit  to  reporters  on 
probab.  oaufo,  520 ;  objection  that  applicant  is  not  poor  enough  cannot  be 
made  on  motion  for  remit,  623. 

Merits  cannot  be  judged  of  by  kirk-session,  516  ;  Court  will  not  review  re- 
portei's  decision  at  to  probab,  eauta,  523 ;  they  may  remit  to  hear  farther, 
ib. ;  process  ordercSl  up  from  inferior  court  to  enable  them  to  judge  re- 
garding probab.  eauta,  ib. ;  no  objection  to  a  favourable  report  that  Or- 
dinary decided  against  pauper,  ib. ;  where  the  reporters  differed  in  opi- 
nion remit  made  to  other  counsel,  524. 

Remit  to  counsel  and  agent  for  poor,  when  party  found  entitled  to  benefit, 
524 ;  who  take  cases  in  rotation,  ib. ;  and  continue  to  conduct  them  till 
concluded,  ib. ;  action  must  be  raised  within  limited  time,  525. 

On  change  of  circumstances  opposite  party  may  get  new  remit,  525  ;  Lord 
Ordinary,  ex  proprio  motu,  may  report  to  Court,  or  make  new  remit,  ib. ; 
consequence  of  Court  or  reporters  then  finding  no  probab.  cauta^  526. 

Annual  report  to  Lord  Justice-General  on  state  of  Poor's  Roll,  526, 531  ; 
collector  of  fee-fund  reports  to  his  Lordship,  531. 

Duties  of  applicant's  agent  on  remit  to  reporters,  527 ;  effect  of  neglect, 
529. 

Papers  to  have  counsel's  and  agent's  names,  and  word  **  poor**  on  them,  528  ; 
no  counsel  or  agent  to  act  unless  appointed,  ib. ;  may  senior  counsel  with- 
out special  appointment  ?  529. 

Expenses ;  rules  as  to,  529  ;  making  out,  &c,  account  by  agent  for  poor, 
530,  531. 

Incidental  points,  532. 
POSSESSION,  effect  of,  in  preventing  sequestration  of  land,  981,  982;  and 
poinding  of  ground  by  possessor,  744  ;  who  may  regelate  interim  posses- 
sion in  advocations,  470;  in  suspensions,  448,  471 ;  prescriptive  posses- 
sion, see  PreMoripHon, 
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POST-Horie  AcU,  Court  cannot  review  dedsiani  of  jaitioet  under  tlieoi,  SS. 

POVEBTT,  when  a  ground  for  reponing  withoat  payment  of  espenaei,  310; 
and  for  reducing  a  decree  on  account  of  compet^at  and  omitted,  314;  tut- 
peniion  of  the  decree  on  ground  of  poverty  ia  incompetent,  ih. ;  aee  Fn^prr, 

PR^CIPUUMfO(Mebth9ir»^for%ionWyWJ  ;  what  indoded  under  it,  iK.; 
■ee  Divition. 

PRESBYTERIES ;  lee  SedetioMtleal,  JuriMdieiian ;  title  to  soe,  &c,  power  of 
Court  to  review  proceedings  of  presbyteries  when  acting  beyond  sehooU 
master's  acts,  29  ;  mode  of  citing  them,  240 ;  procednre  befose  presbytery 
in  action  of  adherence,  436 ;  see  Difforeejbr  Detertion, 

PRESCRIPTION— 
Negative  long,  runs  against  decree  of  adjudication  without  poeseasion,  718 ; 

this  stopped  by  sasine  on  charter,  ib. 
Positive  long,  on  charter  of  adjudication  and  sasine,  716 ;  see  LegaL 
Decennial,  of  tutorial  and  curatorial  accounts,  applies  where  no  inventories 

made  up,  562. 
Quinquennial,  of  ministers'  stipends,  652 ;  of  tenants*  rents,  lb. ;  of  actions 

on  warnings,  &c.  ib. ;  does  it  run  against  minors  ?  553. 
Triennial,  of  arrestments,  552 ;  of  action  for  wrongous  imprisonment,  353 ; 

it  is  not  applicable  to  claims  for  aliment  of  bastards,  791. 
As  to  decrees,  635  ;  and  grounds  and  warrants  of  decree,  636. 
Interrupting ;  see  Interrupting, 

PRESENCE,  hearings  in,  966;  see  C<mt¥liaUon. 

PRESENTATION,  right  of  presentation  to  a  charitable  institntion  ia  adjod- 
geable,  665. 

PRESIDENT  of  Court,  formerly  required  to  be  a  Prelate,  48  ;  right  of  nomi- 
nating him,  51  ;  mode  of  trial  of  qualifications,  49*;  see  Judges^  JuHhiar. 

PR  EVEN  TOR,  action  of,  is  privileged,  230 ;  it  is  obsolete,  ib.  note. 

PRINTING;  summonses,  270,  286,  951,  953;  defences,  ib.  270,  286,952; 
condescendence  and  answers,  326,  957;  cases,  341 ;  in  summary  applica- 
tions, 976,  978  ;  incidental  petitions,  1024  ;  petition  and  complaint  against 
judicial  factor,  1012;  reclaiming  notes,  945;  appendices  thereto,  951  ; 
productions  therewith,  ib.  958  ;  remit  to  Ordinary  to  determine  what  docu- 
ments should  be  printed,  958^  see  Reclaiming  ;  productions  must  be  lettered 
on  margin,  957 ;  printing  rolls,  299  ;  list  of  edictal  citations,  117.  244. 
Improperly ;  papers  printed  improperly  ordered  to  be  withdrawn,  959 ;  ar- 
gumentative remarks,  &c.,  ordered  to  be  cancelled,  953;  in  Italics  what 
not  so  in  originals  irregular,  954. 
Unnecessarily ;  expense  of  unnecessary  print,  caused  by  opposite  party  re- 
fusing copies,  falls  on  latter,  956. 

PRISONS,  Court  formerly  declared  new  ones  legal  prisons,  43;  and  ooold  not 
delegate  this  power  to  Lord  Ordinary,  ib. 

PRIVILEGED  Sunmionses,  230 ;  against  parties  in  Orkney  and  Shetland, 
229. 

PRIVILEGES,  exclusive  of  corporations,  it  is  no  good  objection  to  dtle  in 
action  for  encroachment  on  these,  that  they  are  not  in  use  by  corporation 
at  the  time,  177« 

PRIVILEGES  of  members  of  Court,  76,  126 ;  civil  law  conferred  many,  126; 
privileges  coeval  with  institution  of  Court,  ib. ;  confirmed  repeatedly  by 
Parliament,  ib. ;  how  far  members  exempted  from  taxation   129 — 132 ; 
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PRIVILEGES,  oontinaed— 

members  hiTe  waived  their  privilegee  when  new  tax  impoeed,  130;  un- 
fluooeiffdl  attempts  to  sabject  members  to  taxation,  ib ;  privileges  extended 
by  statute  to  others,  183 ;  residence  in  Abbey  does  not  forfeit  right  to 
privilege,  II,  134  ;  is  widow  of  jodge  entitled  to  privilege  ?  48,  134  ;  pri. 
vilege  of  not  appearing  in  inferior  oourts,  10, 127, 130;  when  this  privilege 
must  be  pleaded,  11,  ISO,  134,  451  ;  if  not  pleaded,  decree  good,  though 
in  absence,  134 ;  see  JurudiotUm. 
PRIVY  Council,  its  jurisdiction  in  matters  of  state  police,  die.,  41,  002;  its 
abolition,  42;   session  now  exercises  some  of  its  powers,  ib.  002;   see 
NobiU!  OJjiciunL 
Seal,  Writer  to  the  Privy  Seal  and  his  depute,  are  members  of  College  of  Jus- 
tice, 133 ;  see  Privileges, 
PRIZES,  jurisdiction  of  Scotch  Admiralty  Court  in,  transferred  to  English 

High  Court,  410. 
PROBABILIS  Causa,  reporters  on,  514  ;  see  Poor's  Roll, 
PROBATIVE  Writs,  Register  of,  see  Register. 

PROCESS,  lodging  inventory  of  it,  266  ;  warrant  for  transmitting  extracted 

process,  1017 ;  transmitting  process  from  inferior  court  in  suspension,  447 ; 

transmitting  it  to  jury  office  in  jury  cases,  300  ;  certified  copies  of  parts  of 

process,  1017  ;  see  Adooeation,  Suspension,  ExtracL 

PROCURATORS  before  Admiralty,  Commissary  and  Sheriff  Courts,  their 

right  to  practise  in  Supreme  Court,  00,  420  ;  see  Agents. 
PROCURATOR  Fiscal  is  not  obliged  to  disclose  official  communications,  381. 
PRODUCTIONS  with  summons,  rules  regarding  them,  266,  365  ;  with  sum- 
mens  of  cessio,  706;  with  notes  of  suspension  and  advocation,  266  ;  with 
condesceDdence  and  answers,  366  ;  with  reclaiming  note,  051,  057,  058 ; 
see  Writings ;  productions  with  summons  of  adjudication,  603 ;  satisfying 
production  in  reduction,  627,  631  ;  pursuer  should  sometimes  satisfy  it, 
642 ;  see  Reduction. 
PROFITS,  violent,  finding  caution  for,  557. 

PROOF,  on  commission,  see  Commissionj  Witness ;  by  writings,  see  Wrii- 
ings  ;  ex  parte  by  pursuer  does  not  make  decree  in  foro,  315 ;  required  in 
absence  in  consistorial  cases,  305  note,  422 ;  and  proving  tenor,  830 ;  see 
Jury. 
PROPONED  and  repelled  is  not  ground  for  reducing  decree,  314 ;  excep- 
tion, ib. 
PROPRIETOR,  heriuble;  see  Landed;  entailed  Proprietor,  see  Entailed. 
PROROGATING  jurisdiction,  bringing  action  before  judge  is  equivalent  to, 
443. 
Time  for  lodging  papers,  507 ;  prorogating  of  consent,  508 ;  it  is  incompe- 
tent in  Inner  house  of  consent,  ib.  046 ;  prorogating  time  for  reporting 
oonunfssion  and  diligence,  350,  370 ;  for  reporting  oath  on  reference,  306. 
PROTESTATION,  276;  its  form,  ib. ;  effect  of  error  in  it,  277  ;  it  must  be 
dated  on  a  sederunt  day,  ib. ;  and  bear  agent's  name,  ib. ;  procedure  in  it, 
ib. ;  warrant  to  extract  it,  278 ;  extractor  requires  copy  of  summons,  Ac 
to  prepare    extract,    ib. ;   scoring  protestation,    277,    280 ;    reading  of 
it  in  minute  book,  278 ;  it  does  not  transfer  lead  in  process,  ib. ;  incom-. 
potent  to  interdict  extracting  it  after  warrant  issued,  ib. ;  or  to  stay  ex- 
tract where  fault  not  the  defender's,  ib. ;  when  given  out  to  be  extracted 
does  it  tike  the  process  oot  of  Court  ?  ib. ;  after  extract  it  does,  ib. ;  de- 
fender may  pass  from  protestation,  270 ;  protestation  for  not  enrolling. 
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FBOTESTATiON,  QonitUQ^d— 

ftfid  iniivtiogi   280  ;   cummaQi    ig&inat  whic^  proteBmiion  Ha*  Wn  ]mt 

Ufs  oui  oolv  be  enruUedoB  a  rc^br  cii^roUmg  dAv,  ^fiO;  putting  ii  gf  br- 

foTB  expiry  of  induti^j  2S1  ;  It  ma j  be  put  Uf  afier  purtuer  teqantnud, 

ib. ;  prataCatatiDn  for  not  ^Uag  must  lie  pyi  up  within  year  and  dty  of 

i'.ompesruiee,  ib. ;  if  prooeiti  called  and  aileepr  proteitAci^iti  mud  pTocped  en  a 

wakening,  ib. 
la  tafpeniioni  and  advocations,  2S2, 1054 ;  ici  form^W^i  It  doM  DOt  transfer 

lead  in  procieait|  ib.  ;  ezpenie  of,  10^4-' 
Id  Cftiwf,  902. 

Prot«itatJoo  motley^  2*^%  2dS ;  doei  of  ettractin^^  S84* 
Judidal  prol««t«ttonf  what,  282;  prooednrein  It,  ibj  now  obnolsCe^  Ik  St^Cc 
PKOTESTS,  regitter  of;  (««  Heghttr. 
PBOVEN  HontsJ  in  rankJog  and  Bale»  879. 
PROVING  Tenor,  pee  Tenor, 
PUBLIC  Boftrdi,  iome  &»  not  obltg«d  to  prodtice  eorreapotidence  to  prooeu, 

3S0 ;  tee  iTH^n^t. 
FOB  LIGATION  of  lojiiHoosilaiementa  in  depending  prooe«a  puni«hab2c  br 

Courts  40  ;  applicaciao  far  punitlinient  ii  nummary,  070, 
Letc«ra  of  pubUcition  m  ranking  and  aal^  870«  B&B^  &}l  i  nboUibed,  970. 

note,  593. 
PUmSHMENT  awarded  by  Cdolti  of  S€iiion  in  Dnminal  cues,  M;  wUn 

capital  punbbment  ii  applicable,  Ibey  moHt  remit  to  Jutticlary,  ib.  10:17; 

puniibmenc  by  Court  fof  contempt,  38  (  for  Improper  condtict  in  litigaiLti) 

40 ;  tee  Forgerf^  Bankruptcy  fr^uduiiTti, 
PUPIL,  bow  action  brougbt  at  initance  by  nnd  agaimti  14D«  142 ;  Me  TUk 

Action  for  makinf  op  tutorial  infentories,  561,  567 ;  see  Imvenierieg. 
*  Sale  of  pupil't  heritage,  940 ;  tommary  petitions  for  managing  heritage, 
969  ;  aee  CogmHon  and  Sate^  Factor  Judicial. 
Not  a  competent  witneu  to  executions,  234  ;  exception,  ib. ;  he  cannot  be 
examined  as  a  haTer,  374 ;  nor  take  oath  on  reference,  401 ;  appointment 
of  judidal  factor  to  pupil ;  see  Factor  Judeial,    May  plead  objectiona  to  his 
deeds  by  exception,  614 ;  see  Minor,  Tutor,  Factor  Judicial. 
PURSUERS,  two  separate  and  unconnected  pursuers  cannot  aue  in  one  ac- 

tion,  203;  see  Title  to  Sue,  Summone, 
QUADRIENNIUM  Utile,  minor  must  reduce  on  ground  of  minority  within 
i^  615. 

QUAKER  makes  affirmation  instead  of  oath,  401. 

QUARRIES,  can  they  be  di?ided  in  divisions  of  commonty  9  858  ;  see  Cam- 

moniff, 
QUESTIONS  which  may  be  asked  witness  or  haver,  372  ;  see  Witness,  Writ- 

imgs. 
QUORUM  of  Court,  52  ;  provision  for  making  it  up  in  case  of  absence,  At,  55 ; 

four  judges  required  to  award  interim  execution  pending  appeal,  53 ;  cbm 

as  to  superseding  judge  called  in  to  make  up  quorum  on  declinature,  55, 

note. 
RAILWAYS,  summary  applications  under  Railway  Acts,  969. 
RANKING  and  Sale  at  instance  of  creditors,  864 ;  less  frequent  now  than 

formerly,  938. 
Competency ;  who  may  sue,  864 ;  creditors  must  be  in  possession,  865 ;  what 


INDBX.  1127 

Ranking  and  Sale,  oontlnued  — 

posMstion  sufficient,  ib. ;  lands  mnst  be  bankrupt,  866 ;  when  are  tbey  lo ! 
ib. ;  subjects  of  action,  ib. ;  ranking  of  entailed  estate,  867 ;  action  is  com- 
petent only  in  Court  of  Session,  20 ;  it  is  an  Inner  house  case,  757 ;  how 
far  adjudication  competent  at  same  time  as  ranking,  668,  726,  922 ;  com- 
petent notwithstanding  trust  for  behoof  of  creditors,  871 ;  it  does  not  pre- 
vent creditor  with  power  of  sale  selling,  923. 

Sunmions,  form  and  terms  of,  8679  924 ;  its  terms  too  broad,  925 ;  it  for- 
merly required  a  bill,  but  does  not  now,  867»  228, 868 ;  it  requires  Lord  Ad- 
vocate's concurrence,  199,  868 ;  can  it  be  at  instance  of  a  nominal  raiser  ? 
911 ;  it  must  include  debtor's  whole  lands,  868,  912 ;  general  clause, ib.; 
conclusion  for  reduction  improbation,  867,  926;  can  one  summons  be 
raised  against  several  co-ohliganu  ?  869 ;  summons  may  be  blank  in  de- 
fenders* names,  250, 869  ;  summons  mnst  be  printed,  871 ;  execution,  860 ; 
whether  by  short  or  full  copy,  232,  871 ;  execution  creates  litigosity,  276 ; 
creditors  not  cited  cannot  sist  themselves,  262,  490,  870;  but  may  be  sisted 
by  incident  diligence,  492,  543 ;  edictal  citation,  870,  924 ;  this  is  indis- 
pensable, 871 ;  execution  at  chuzches  870 ;  against  minor  debtor,  ib. ; 
inducia,  ib. ;  calling  and  enrolling,  871 ;  calling  makes  dependence,  922. 

Defences,  871 ;  how  far  Ordinary  may  judge  of  them,  ib.;  points  reserved 
for  Court,  872,  874. 

Procedure  must  be  strictly  observed,  872,  924  ;  how  far  that  under  Judic 
Act,  applies,  345,  872 ;  first  interlocutor,  873 ;  iu  publication,  874 ;  pub- 
lication cannot  be  opposed  on  ground  of  no  bankruptcy,  ib. ;  first  term  for 
lodging  grounds  of  debt,  ib. ;  diligence  to  creditors  for  recovering  grounds 
of  debt,  ib. ;  creditors  appearing  and  concurring,  875,  888. 

Proving — 

RentHl,  875  :  grassums,  ib. ;  creditors  not  admissible  witnesses,  ib. 
Servitudes,  kain,  and  servicee,  ib. ;  liferents,  876. 
Teinds,  876. 
Valued  rent,  877. 

Burdens,  public,  &&   878 ;  abatement  on  account  of  burdens  not  esti- 
mated, 928. 
Possession,  878 ;  where  mails  and  duties  obtained,  ib. 
Bankruptcy,  878  ;  are  personal  debts  considered  ?  879. 
VaiUe,  88() ;  when  commission  granted  for  proving  value,  ib. ;  dividing 
into  lots,  881,  1063 ;  witnesses  admissible,  881 ;  valuing  woods,  ib. ;  ef- 
fect of  error  in  valuing  lands,  927* 

Factor,  judicial,  his  appointment,  874 ;  in  sale  pending  sequestration,  se- 
parate factor  may  be  appointed,  931 ;  he  may  not  purchase,  898;  pro- 
ceedings for  discharging  him,  909. 

Common  agent,  choosing  him,  881;  mandatary,  &c.  may  vote,  882;  may 
agent  for  creditors  vote  for  himself?  ib.  ;  who  is  eligible  as  agent  ?  883; 
oath  de  Jideli,  ib. ;  recalling  appointment,  884 ;  disputed  election,  884 ; 
common  agent's  dnties,  881,  885,  893,  919 ;  he  may  not  purchase,  898 ;  he 
may  reduce  entail,  867 ;  he  may  not  carry  on  action  on  pursuer's  death, 
910. 

Committee  of  creditors,  883 ;  minutes  by  them  as  to  sute  of  proceedings,  919. 

Second  term  to  lodge  claims,  885;  intimation  of  interlocutor  assigning  it, 
886;  productions,  and  oath  of  verity  with  claims,  ib. 
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RANK! NO  and  SaJe,  continued— 

Cenifiaation,  decree  of,  mi ;  its  effecU,  ib,  926  ;  it  ii  not  «^tr»^abl«,  S87 ; 
reeaJUog  it,  ib- ;  credit^ars  gmiuiiig  to  lodge  cWm  timeoudy,  SStt;  r«- 
poalng  ag&if)At  iuterlocutorft  on  failiiir  to  lodge  cUimi,  ib*  ;  Lgw  long  cre- 
ditor ro*y  appHf  atid  claim,  ib» 

t^om petition  ;  Rtalc!  of  iolereat*,  889  ;  its  ret|uiiit««j  ib, ;  kidgiag  it,  and  oIn 
jectioni,  ^90 ;  competitiont  b«ti^een  indiTidual  creditors,  ib, ;  proeadore 
where  tbtre  is  prospect  of  rerersida,  ib.  BUI ;  Otdinaxf  te'porting  obj«i> 
tioni,  8£Pl;  priming.  Ac.  mppkmrnUry  stale  of  inteT«flU,  ib- ;  prepw«d 
•UtCi  Sif^  ;  thit  now  aboUihed,  ib. 

t^^e,  ^^1^2 ;  it  proceedi  now,  though  riaklng  still  pending^  893  ;  pr<»c«<diB^ 
with  ^lew  to  tulCf  lb. ;  eircumductioii  and  gr«ftt  avizandum  with  proof, 
lb.  ;  memorial  and  abstract  of  the  proof,  »h.  j  warrant  for  letteri  of  pdbii- 
CAiion  now  aiioUihcd,  lb,;  warrant  for  t^le,  ib* ;  how  publishcsd,  ib.;  wlat 
if  pan  of  lands  omitted,  894  ;  landi  improperly  includ^dj  143,  ib. :  i«Dit* 
ting  memorial  and  abstract  to  Ordinary*  8^6;  adviiing  memoriaU  *►&  Ik  ; 
afler  vrarrant,  tale  may  proceed  till  aJi  debts  paid»  ib>  ;  adverttung  ^*  ia 
Qaxette,  t&iti  ;  lu  other  newspaper*,  ib.  S95;  plana  of  iou,  ^c^  S^a;  lodgiof 
copies  of  memorial  and  ahrtract  with  cJert,  ib, ;  aearchefi  of  mcumbrin«*» 
Sy6;  ibere  ahould  be  evidence  that  forwj*  b&fe  been  nb]^e^ved,  ib.  ;  fame 
and  place  of  *aJe,  ib,  891 ;  cltjrk  in  proMws  is  eJerk  lo  a&le,  and  a  maoer  i* 
auctioneer,  fidB ;  Ordinary  on  thv  bilt»  presidfA  at  it»  896,  8liG  ;  party  ob- 
jwtitig  Co  ^e  procMding,  8£)S  ;  common  a^^eot,  f actor ^  or  Ordinary,  may 
not  purciiaiet  ib*;  ooan*el  signing  furmal  petition  may,  73»  ib. 
t  Adjourn ij)g  saJe^  89@,  809  ;  advirrtiaing  adjc^urnmeiit^  BSd- 

LoweHng  upi^t  price^  B9U  ;  petition  to  I  onrt  required  for  tbis  purpose,  IK 

litl^  reeoveraiile  under  diligence,  ti?  7  ;  tliey  should  be  ac<:«s*ibtej  896  i 
what  if  they  are  hypothecated  to  law  agent,  877  •  iale  may  proceed  with- 
out them,  ib. ;  completing  them,  8U6;  where  title  to  part  is  doubtful,  laod* 
may  be  exposed  in  lots,  868 ;  titles  should  be  carefully  examined  by  pur- 
chaser's agent,  926;  purchaser  must  accept  title  as  it  is,  928;  must  he 
pay  where  there  is  none?  ib. ;  enough,  if  it  is  possible  to  complete  one, 
929  ;  purchaser's  title  depends  on  regularity  of  proceedings,  924 ;  effect  of 
defect  in  bankrupt's  title,  ib. ;  questions  with  disponees,  &c  of  bank- 
rupt's authors,  92d. 

Articles  of  roup  are  drawn  by  clerk  to  process,  896 ;  their  revisal,  ib.  ; 
they  are  signed  by  Ordinary  on  bills,  ib. ;  where  there  are  peculiar  con- 
ditions in  them,  ib. ;  alteration  on  them  after  being  signed,  ib. ;  altering 
them  on  adjourned  sale,  899 ;  term  of  entry  under  them,  898 ;  delaying 
sale  on  account  of  objections  to  them,  898,  917 ;  construing  them,  898. 

Bidding  at  sale  ;  its  cousequences  under  clause  of  devolution,  900  ;  bidder 
bound  for  damage  arising  from  failure,  901 ;  each  bidder  bound,  902 ;  men 
of  straw  bidding,  90 1 . 

Caution ;  purchaser  must  find  it»  900 ;  can  this  be  dispensed  with  ?  903 ; 
who  prepares  bond,  902  ;  where  it  is  kept,  918  ;  principal  clerks  responsi- 
ble for  insufficient  cautioner,  903 ;  use  of  requiring  caution,  ib.  ;  cautioner 
lieyond  jurisdictiou  of  Court  insufficient,  ib. ;  when  new  caution  required, 
ib. ;  where  time  for  finding  caution  elapses,  purchaser  must  petition  for 
having  it  received,  ib. ;  application  to  record  bond  of  caution,  917 ;  getting 
it  up,  918. 
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RA  NK I NG  and  Sale,  continued— 

Interlocutors ;  fint  interlocutor,  872,  874  ;  interlocutor  of  ranking,  802;  this 
interlocutor  in  intimated  in  minute  book,  ib.  ;  when  interlocutor  of  rank- 
ing is  final,  ib. ;  extracting  it  is  now  unnecessary,  ib. ;  forms  of  interlo* 
cutors,  873,  882,  884,  886,  887^  889,  892,  893,  9t5,  notes. 

Decree  of  sale,  904  ;  warrant  for  infeftment  contained  in  it,  ib. ;  extracting 
it,  906 ;  its  eiFect  on  creditors  not  eited,  926. 

Decree  of  division,  908 ;  when  it  decerns  for  payment  of  price,  917  ;  bow 
process  disposed  of  after  extracting  decree  of  division,  906. 

Debts,  proving  tenor  of  ground  of,  829,  note,  842;  oath  to  verity  of  debt,  886  ; 
producing  grounds  of,  ib. ;  after  decree  of  certification,  creditors  excluded 
have  still  claim  on  common  debtor  and  against  creditors  receiving  the  price, 
887. 

Scheme  of  division,  907 ;  is  it  indispensable  ?  ib.  note ;  remit  to  prepare 
it,  907 ;  particulars,  ko.  of  it,  ib ;  accumulation  of  principal  and  interest, 
008. 

Riding  interesU,  908. 

Expenses,  estimating  their  amount  in  scheme  of  division,  908 ;  taxation 
of  them,  ib. ;  allocating  them,  909 ;  what  they  indade,  ib. ;  liferenter  is 
liable  for  proportion  of  them,  908 ;  expenses  of  interim  scheme  are  paid 
by  parties  benefited,  920. 

Death  of  pursuer  or  abandonment  of  action,  910 ;  factor  or  real  creditor 
may  carry  it  on,  544,  ib.  912 ;  on  bankrupt's  or  creditors'  death  apparent 
heir  cited  within  an.  delib.,  910 ;  mode  of  citing  heirs  of  such  parties,  ib. 

Omission  in  summons  of  part  of  property,  868,  894,  912;  how  this  defect 
formerly  supplied,  868;  how  now,  ib.  912  ;  notice  in  gazette  of  additional 
estate,  913 ;  proving  rental,  &c.  of  this  estate,  ib. ;  form  of  application 
in  such  case,  ib. ;  till  what  stage  it  is  competent,  ib. 

Including  property  not  the  bankrupt^  894,  916, 928 ;  such  property  struck 
out  of  process,  725,  743,  894 ;  is  this  competent  only  to  Inner  house  P  804 ; 
where  debtor's  title  is  doubtful,  lands  should  be  exposed  in  lots,  868. 

Price  consigned  with  interest,  916;  in  what  banks,  ib;when  competent, 
ib. ;  when  advisable,  922 ;  consigning  prematurely,  917 ;  delaying  to  do 
so,  ib.;  procedure  to  force  it,  ib. ;  decree  of  division  may  decern  for  con- 
signation, ib. ;  right  to  price  may  be  lost  by  long  prescription,  918  ;  when 
price  not  recoverable,  application  is  made  to  Coart  to  re-expose  lands,  ib. ; 
postponed  creditors  bear  deficiency  in  price,  ib. 

Interim  warrants  for  payment,  919 ;  how  far  discontinued,  ib. ;  time  for  ap- 
plying for  them,  920;  interim  payment  for  expenses  allowed  to  common 
agent,  ib. ;  interim  scheme  of  division,  and  warrant,  920 ;  mles  as  to  im- 
puting interim  and  indefinite  payments,  921. 

Accumulating  principal  and  interest,  921,  922. 

Constituting  debts,  whether  necessary,  933. 

Error  in  proven  rental  or  extent  of  lands  does  not  affect  purchase,  927 ;  un- 
less when  in  suManHalibuif  ib. ;  abatement  allowed  for  teinds,  &c  erroo- 
eously  included,  928 ;  and  for  burdens  not  estimated,  ib. 

Assignation  to  debts  may  be  required  from  creditors  paid,  929;  by  whom 
it  is  prepared,  ib. ;  by  whom  paid  for,  909,  ib.  ;  it  is  not  transferable, 
929 ;  it  is  not  enough  for  creditor  to  renounce,  ib. 

Eviction  of  purchaser,  how  far  creditors  must  refund  thereupon,  929. 

4c2 
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RANKING  and  Sale,  continued— 

Rarenion  after  paying  debts,  procedure  when  it  is  ezpectcdy  890 ;  hum  liti- 
gation stopped  in  such  case,  891  ;  roTertion  is  bankrupt's  without  oiaking 
up  title.  930 ;  his  heir  requires  a  title  before  discharging  it,  lb. ;  it  is  not 
arrestable  but  is  adjudgeable,  ib. ;  nature  of  bankrupt's  interest  therein,  ib. 

Appeal  to  Uouie  of  Lords,  its  effect  on  proeeedings,  990. 

Sequestration  of  estates  pending  ranking,  646,  983,  984  ;  judicial  sales  un- 
der Sequestration  Acta,  930;  separate  judicial  £Mtor  sonwtiiiMa  appointed 
in  the  ranking,  931. 

Concurrence  of  actions  by  creditors  and  by  heir,  936. 

Falling  asleep  of  actbn,  649 ;  insisting  in  sale  keeps  nmking  awaket,  and 
vice  iwf a,  660. 

Minute-book,  intimations  in,  874,  882,  891,  892. 
RANKINOand  Sale  at  instance  of  heir,  864,  931 ;  less  frequent  than  fior- 
merly,  939  ;  can  adjudication  proceed  during  its  dependence  ?  936. 

Title  to  pursue,  931 ;  competent  to  one  who  has  behsTed  as  heir,  ib. ;  is  it 
competent  to  one  served  eum  benefieio  inveniarii  f  932,  and  note ;  or  who 
has  reUOunced  ?  933 ;  or  by  heir  of  entail  ?  934 ;  it  is  ineompdeut  to  bcir 
entered  and  infoft,  ib. ;  course  for  sudi  heir  to  follow,  ib. ;  where  next 
heir  is  a  pupil,  tutor  is  appointed,  939. 

Concurrence  of  actions  by  heir  and  by  creditors,  935 ;  where  creditors*  ac- 
tion is  abandoned,  heir  may  use  their  proof,  ib. 

On  heir  dying,  or  forbearing  to  insist,  can  creditor  of  his  aneeetor  carry 
on  action  ?  936,  937 ;  next  apparent  heir  may  do  so  without  sanriea,  936 ; 
and  so  may  purchaser,  ib. 

Bankruptcy  need  not  be  proved,  937. 

Summons,  its  form,  937  ;  it  sometimes  concludes  for  cognition  of  prsdecss- 
sor's  personal  debts,  939. 

Procedure,  937 ;  proving  prescribed  debts  by  pursuer*s  oath,  ib. ;  heir  desir- 
ing to  purchase,  938 ;  electing  common  agent,  ib. ;  is  sequestration  of 
estates  pending  ranking  competent  ?  984. 

Expenses,  how  paid,  937. 

Discharging  reversion,  heir  requires  no  title  to  do  so,  930,  938L 

Passive  title  not  incurred  by  heir  pursuing  ranking,  938. 

Decree  of  sale,  its  effect,  936 ;  how  it  ranks  with  adjudications,  ib. 

Improvements  suggested,  939. 
RATIFICATION,  Judicial,  of  postnuptial  contract,  does  not  bar  wiles  daies 

to  higher  aliment,  782. 
REAL  Creditors,  they  only  can  apply  for  ranking  and  sale,  864;  can  they 

alone  apply  for  sequestration  of  debtor's  land  ?  984. 
RCCAL  of  judicial  curatory,  &c.,  IUU7  ;  see  Factor  JwMal.    Petition  lor 

recal  of  sequestration  need  not  be  signed  by  counsel,  1061. 
RECESS,  Christmas,  122  ;  it  is  part  of  winter  session,  123 ;  former  rule  when 
day  of  compearance  fell  on  a  day  in  recess,  250 ;  when  defences  due  on  a 
day  in  it,  285  ;  how  rolls  taken  up  before  recess,  299 ;  reclaiming  days 
terminating  in  it,  945  ;  see  VacoHoiu 
RECISSORY  actions  competent  only  in  Court  (vf  Session,  18,  612;  seeiMss- 

Iton. 
RECLAIMING  against^ 

Decree  in  absence,  307,  961 ;  see  Reponinff, 

Decree  by  default,  9G],  see  Reponing. 
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RECLAIMING,  contiDned— 

Interlocutor  become  final  by  mistake,  482,  tee  Rep&ning. 

Decree  of  certification  in  ranking  and  tale,  888 ;  lee  Rep<ming, 

Order  in  absence  to  consign  in  mnltiplepoioding,  093 ;  see  Repomng. 

Interlocutors  on  merits,  945 ;  regulations  by  Statute  and  A.  S.,  ib ;  com- 
petency of  reclaiming  against  such  interlocutors,  948 ;  reclaiming  against 
Interlocutor  refusing  as  incompetent  advocation  of  interlocutory  judgment, 
949 ;  allowing  extract  of  final  decree,  ib. ;  disposing  of  objections  to  audi- 
tors report,  ib. ;  remitting  case  to  jury  roll,  ib. ;  not  necessary  to  intimate 
intention  of  reclaiming  against  interlocutor  repelling  preliminary  defence, 
316,  949 ;  reclaiming  in  suspensions,  1051 ;  in  adrocations,  1052  ;  reclaim- 
ing in  multiplepoinding  against  decree  of  preference,  598,  600 ;  reclaim- 
ing in  ces8io8,807,  8U9. 

Note,  its  form  and  requisites,  947,  951 ;  marking  by  clerk,  948  ;  delivering 
copies  to  opposite  agent,  945,  959 ;  number  of  copies  boxed,  945,  note, 
957 ;  objection  that  copies  for  reporters  and  for  other  judges  than  those 
to  decide  case  were  not  boxed,  repelled,  958. 

Appendix  to  note,  regulations  by  A.  S.  as  to,  951,  955,  957;  in  advocations 
and  suspensions,  1052 ;  illustrations  of  strictness  observed  in  requiring  it, 
952,  958 ;  what  summonses  need  not  be  appended,  951,  953 ;  argumenta- 
tive notes  and  remarks  are  irregular  in  appendix,  953,  954 ;  or  printing 
portions  in  italics,  which  were  not  so  in  originals,  954 ;  printing  record 
in  advocations  and  suspensions,  ib. ;  boxing  is  required  only  once,  unless 
former  boxing  was  above  two  years  before,  955 ;  omission  to  refer  to  print 
formerly  boxed  is  not  fatal,  ib. ;  agent  for  one  party  not  obliged  to  furnish 
to  opposite  agent  copies  of  papers  printed  by  him,  956 ;  consequence  of 
refusing,  ib. ;  what  appendix  required  when  record  not  made  up,  ib. ; 
form  of  printing  record,  957  ;  objections  to  competency  of  note  cannot  be 
waived  after  being  stated,  954 ;  a  party  may  object  to  opponent's  note 
although  same  objection  applies  to  his  own,  956. 

Productions ;  rules  as  to  printing  them,  951,  957*  958 ;  lettering  on  margin, 
957 ;  fixing  what  productions  are  to  be  printed,  958  ;  what  if  productions 
are  improperly  printed*  959. 

Procedure  in  Court  on  reclaiming  note,  960;  hearing  counsel,  ordering 
cases,  ib. 

Interlocutors  upon  reclaiming,  960. 
RRCLAIMINO  Days,  307,  346,  945;  in  cessios,  307,  807,  809  ;  when   they 
expire  in  vacation  and  recess,  945;  they  do  not  run  while  Ordinaries  sit 
after  Inner  house  has  risen,  946  ;  they  cannot  be  prorogated  of  consent, 
508,  946. 
RECONCILIATION,  iu  effect  in  separation  and  aliment,  427  ;  see  Separa- 
tion and  Aliment,  Remittio. 
RECONVENTION ;  principle  of  it  explained,  165  ;  illustrations,  ib. 
RECORD  of  deeds,  see  RegUter, 

RECORD;  closing  the,  333;  record  on  summons  and  defences,  324,  1062; 
judges  encourage  such  records,  329,  note ;  regulations  of  records  by  6  Geo. 
IV.  c.  120,  333  ;  authentication  of  them  by  signature  of  counsel  for  the 
parties  and  of  Ordinary,  ib. ;  adjusting  it  with  view  to  dose,  ib. ;  mode 
of  closing  record,  334  ;  avizandum  preparatory  to  closing,  ib.  331, 1062  ; 
remedy  where  party  will  not  agree  to  close,  334 ;   no  judgment  can  be 
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RECORD,  Cloti&ir^  eimtUiued— 

proniiuno^  tiU  fcoird  obvedtS^^;    c*<»ptiom*  336  ;  wh^te  irre^latity 
ill  preparing  record ^  il  will  be  remitted  to  Ordiiiftrr  U>  he  |»T«pw«d  de 
novo,  lb.  i  thU  done  al«a  wtier«  record  duel  fii»(  fumiah  Auffideni  infiir- 
niAtion  to  dMTfde  oue^  335 ;    power  of  Ordinirf  to  ord^r  wHhdniw»l  of 
IrrvfUlar  pHper«T  337 ;  when  olot«d,  lio  itew  itatemtDl  or  Rineodno^Dt  of 
|!b«]  a11ov«d^  unW«a  wherv  re«  nowiier^  ib,  495  ;  but  mioiit«  rtating  taatt 
iuUj  facia  may  be  allowed «  337 ;  after  cJoiiiif ,  arlKuidum  wiU  be  niA^e 
ftl  once,  ur  t^ue  debated,   Z^ ;   w^At  writiugi  easy  be   produced  »ft«r 
dotinj;,  300;  lee  Writu><^^ 
C^tm  ID  trbtdi  deciiioD  iDay  be  gtven  wilboat  i  doMd  rrcord,  33V,  370 : 
d«eree  reierTiog  objectioD*  ton(ra  f4'gfulJpRFint  35G  ;  it  ii«©d  uot  be  doted 
for  diicukilng  quefitions  a^  to  tttlv  ti>  ftue  or  ddeud^  ib» 
fu  atfvacutloai  and  ■UApen^ioiik,  336,  463  ;  i«e  ^cftwcftliciu  oiuf  Sutpmnmti 
wbst  poiata  may  b&  di^^mued  witbout  ck«lag,  4^ ;  AmeudmentA,  Ac^  oa 
iuferior  court  i^jord,  4ti4» 
KKtraordinary  actions^  how  fair  procedurt  m  nuUtittg  up  i^eoordm  jo  ordlAftrf 

MCtlQiia  AppJiea  to  t^em^  ^5, 
Print] tig  reoord  ma  spp^ndix  |o  r^clumiog  oote  i  aee  /Jf^^aimtf^, 
Kt^COHD!^.  Officer  of  keeper  of,  wben  Cf««ted«  Mi  ;  now  abotifthed*  ■oddutin 
traniferrcd  to  vitr&ctoi^  11^;  edicial  dtitioa  tiow  Tn^e  at  c^ffioe  of  kwptr 
tf(  edict  id  citationfiT  not  attbat  nf  krepvi'  of  record  i,  U?,  244. 
H  EilRI  W I  NATION,  it*  pffect  m  diyoreu  for  adultery.  4S5. 
Jll^UKMPTION  of  Adjadkation,  7IB;  aee  Adjudieatiom  wbo  eutiUod  to 

redeem  I  ib^  ;  redeiuptlon  by  reveraer^a  beir,  ib» 
KKDUCTTONi  Actions  of,  geaerallyf  iiU,  U^U;  nature  and  ob^yect,  613  ;  faov 
fur  pecollaf  to  our  practice}  ib. ;  competent  oa1]r  id  Court  of  Setsiofit  1^ 
tfJi,  6fi5 ;  when  useful^  ib. ;  ^na]  decrees  of  inferior  courts  redudble,  615: 
only  remedy  after  decree  put  to  e^iecutton,  460,  B14  ;  reaction;  not  dcda" 
ratur  of  nullity,  &c.,  is  the  proper  form  of  cutting  doirn  interlooiitort, 
737;  can  interlocutory  judgments  be  reduced  ?  454,  6IS;  redaetioo  of 
decree  of  abtolvitor  competent;  459,  614;  it  does  not  snqpmid  diligence, 
613 ;  reduction  of  senrioe  is  equivalent  to  declarator,  688;  r*diictioii  com- 
bined with  other  actions,  623,  note* 
Procedure  in  reductions  is  strict,  653,  and  note. 

When  necessary,  614  ;  not  where  d^ed  null,  ib.  ;  deed  by  minory  ib. ;  these 
must  be  brought  within  quadrUn.  nHle,  615;  on  head  of  minority  and 
lesion,  deathbed,  interdiction,  inhibition,  615 ;  facility,  fraud,  and  drenm- 
Tention,  616;  deeds  by  bankrupt,  216,  616;  of  decree  la  /bra  on  ground 
of  no  authority  to  appear,  314,  G15 ;  of  competing  daims,  not  necessary 
in  competitions,  597, 618;  exception,  618;  nor  during  suit  in  matters  affect- 
ing purity  of  proceedings,  616 ;  reduction  necessary  of  deeds  or  decreei 
excluding  other  ground  of  action,  ib. ;  where  sasine  proceeds  on  decree, 
both  must  be  reduced,  unless  reduction  be  for  informalities  in  sasine,  ib* ; 
when  necessary  to  reduce  messenger*s  execution,  257,  617,  618 ;  redndng 
decree  of  preference  in  absence  in  multiplepoinding,  699 ;  reduction  of 
award  of  judicial  referee,  616 ;  when  necessary  in  action  of  damages  for 
oppressiTo  diligence,  617 ;  generally  incompetent  of  decrees  on  ground  of 
competent  and  omitted,  or  proponed  and  repelled,  314 ;  exception,  ib. 
Of  decree  in  consistorial  case  must  be  brought  within  year  and  day,  434. 
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REDUCTION,  continued-. 

JSffect  of  decree  of  certification,  613,  089 ;  of  decree  of  reduction,  654 ;  when 
isdeoreetn/oro?  629,632,  687- 

Right  to  pursue  action  may  be  adjudged,  664.     See  infra, 
REDUCTION  and  REDUCTION  IMPROBATION,   rules   common    to 
both,  619 ;  former  procedure  in,  ib. ;  now  proeeed  before  Ordinary,  ib. 

Title  to  sue,  C19;  what  deeds,  &e.  party  may  reduce,  620;  pursuer  with  per- 
sonal title,  ib. ;  or  holding  lands  as  part  and  pertinent,  ib.;  with  a  general 
service,  621 ;  precept  of  eiiare,  ib.;  trust  bond  and  adjudication,  ib.  727;  when 
title  as  apparent  heir  enough  without  service,  621 ;  when  may  second  heir 
reduce  where  first  dies  ?  622 ;  heir's  creditors  can  reduce  on  head  of  death- 
bed, &c.  ib.  664  ;  donator  of  crown,  623 ;  special  assignation  to  disponee  not 
required  for  reduction  of  opposing  titles,  623 ;  judicial  fiMtor's  title  to  re- 
duce leases,  991  ;  when  proving  of  tenor  required  to  found  action,  623; 
sisting  reduction  till  proving  of  tenor  brought,  ib. ;  writs  on  which  title  is 
founded  mast  be  specially  libelled,  625. 

In  reduction  against  trustees,  beneficiaries  must  be  called,  626;  against  heir 
not  competent  within  anniu  delib.  626 ;  what  actions  of  reduction  go  to  a 
jury,  361,  ib. 
REDUCTION  Simple,  623. 

Summons,  its  form,  623  and  note;  when  Lord  Advocate^s  concurrence  re- 
quired. 624 ;  libelling  of  deeds  by  bankrupt,  215,  615, 624. 

On  ground  of  forgery,  642.  See  RedveUon  Improbaiwn,  it^fra  ;  of  retours, 
624  ;  of  decrees  of  service,  625,  637 ;  decrees  arbitral,  459,  625 ;  on  what 
grounds  these  are  rednciblci  625. 

Procedure,  626;  «iu/icd<e,  execution,  ib. ;  lodging  defSences,  296,  ib.  628; 
enrolling,  627  *  not  now  an  Inner  house  case,  293,  619;  disposing  of  de- 
fences and  reserving  objections  to  title,  &c  627  ;  dbposing  of  reasons  of 
reduction,  628 ;  additional  reasons,  ib. ;  defences  to  addition,  ib. ;  remitting 
ob  eonHngenHamf  ib. 

Turning  decree  under  reduction  into  libel,  628,  and  note. 

If  no  appearance  for  defender,  decree  of  certification  pronounced,  629 ;  its 
effect,  612,  ib. ;  reclaiming  against  and  reducing  it,  ib. 

Title  to  exclude,  629;  what  sufficient,  630;  defender  reducing  pursuer's 
title,  such  reduction  first  proceeded  with,  630 ;  A  farther  title  to  exclude 
cannot  be  produced,  if  first  insufficient,  ib. 

Discussion  on  merits,  631 ;  lodging  writs  with  inventory,  ib. ;  lodging  de- 
fences, ib. 

Satisfying  production,  632 ;  taking  day  to  satisfy,  627,  631 ;  certification 
contra  non  produeta,  629,  631  ;  not  pronounced  when  defender  cannot 
satisfy,  633 ;  partial  certification,  631 ;  both  parties  entitled  to  diligence, 
632;  what  sufficient  to  satisfy,  633 ;  extracts,  ib.  1013,  1016 ;  getting  up 
deed  from  record  to  satisfy,  1016;  must  principal  deed,  &c.  be  in  the  field? 
634 ;  what  if  deed  recorded  after  action  raised,  ib. ;  statute  as  to  pro- 
ducing original  writs,  635 ;  will  decreet  of  proving  tenor  satisfy  ?  ib.  note, 
636,  842  ;  producing  grounds  of  debt  and  warrants  in  reduction  of  decree, 
635,  636 ;  where  no  writ  can  be  produced,  637;  pursuer  sometimes  should 
satisfy,  642. 

Decree  of  reduction,  its  effect,  654. 
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REFERENCE,  continued- 
regular  if  final,  ib. ;  what  objections  to  it  are  competent  f  ib.  411 ;  refe- 
rence may  stand,  though  referee's  award  fall,  411  ;  commission  and  dili- 
gence during  it,  ib. ;  on  death  of  either  party  it  does  not  fall,  but  action  is 
transferred,  ib. ;  inhibition  or  arrestment  on  dependence  does  not  fidl  on 
judicial  reference,  ib. ;  cautioner  in  suspension  is  not  freed  by  it,  ib. ;  re- 
feree may  award  expenses,  though  not  specially  empowered  to  do  so,  412 ; 
on  reference  of  a  concluded  cause,  referee  may  allow  a  proof,  ib. ;  payment 
of  referee's  fee,  ib. ;  he  has  a  lien  over  his  report  till  payment,  408. 
Reduction  of  award,  616. 
REGISTER  of  deeds,  protests,  &c.,  under  former  system,  114;  by  65  Geo. 
III.  ib. ;  recording  deeds  of  entail,  see  Eniail;  register  of  abbreriatei  of 
adjudication,  see  Abbreviaiet. 
Recording  in  it  must  be  within  year  of  giving  in,  1014. 
Extract;  how  far  it  bears  faith  in  judgment,  I0I3;  it  does  not  in  foreign 
courts,  ib. ;  Act  1685,  ib. ;  see  Extract ;  how  far  it  satisfies  prodaction  in 
reductions,  633,  1013,  1016  ;  see  Reduction. 
Getting  up  deeds  from  record,  379,  1014 ;  form  of  application,  1014 ;  it  must 
be  made  to  Court,  and  be  printed,  ib. ;  cases  in  which  it  was  granted  or 
refused,  ib. ;  caution  roust  be  found  for  deed  being  safely  returned,  1015^ 
1016;  other  precautions  taken  for  same  purpose,  ib. ;  extract  should  be 
given  back  to  record  on  receiving  up  deed,  1016. 
Correcting  error  in  record,  1017 ;  this  is  allowed  on  petition,  ib. 
Keepers  of  register,  114  ;  their  fees,  &c  ib. 
RE  I  inierventut,  its  efiTect  in  proving  tenor,  837. 
RELATIONSHIP,  a  ground  of  declinature  of  judge,  59;  see  Judges. 
RELEVANCY,  illustrations  of  want  of  it  in  summons,  216,  222. 
REMISSIO  injuria,  iu  effect  in  oonsistorial  causes,  427,  434  ;  it  may  be 

pleaded  by  creditors,  435 ;  see  Divorce, 
REMIT— 

With  instructions,  its  competency  when  advocation  and  suspension  excluded, 

24  ;  it  is  incompetent  when  stake  below  £\2.  13,  451. 
From  House  of  Lords,  question  of  expenses  on  such  remit,  1030. 
To  Ordinary,  how  far  competent  to  reclaim  against  Ordinary's  interlocutor 
under  it,  948  ;  in  application  for  dischargee  of  judicial  factor,  1009 ;  ques- 
tion of  expenses  on  such  remit,  1030. 
To  Justiciary,  34,  1037  ;  in  cases  of  forgery,  1037. 
To  clerk  of  Court,  408 ;  his  fees  are  paid  into  the  fee-fund,  ib. 
To  examine  witness,  354. 
To  take  oath  on  reference,  401. 

Judicial  remit,  406 ;  when  it  excludes  other  proof,  ib. ;  when  persons  re- 
mitted  to  go  wrong, 'can  there  be  a  new  remit?  ib. ;  second  remit  to 
reconsider  report,  407 ;  on  difference  of  opinion  between  referees,  a  third 
party  may  be  conjoined  with  them,  ib. ;  after  approval,  report  cannot  be 
objected  to,  ib. ;  referee  may  be  put  on  oath,  ib. ;  parties  liable  to  referee 
for  his  account  conjunctly  and  severally,  ib. ;  agents  formerly  but  not  now 
liable  for  referee*s  fee,  353,  note,  408 ;  in  what  circumstances  tbey  are  still 
liable,  408;  remit  is  competent  either  before  or  after  record  closed,  407. 
Disposal  of  report,  408. 
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REMITTING  proce«Wi  ob  cfmtlttff^tiam^  fiOO  ;  see  Cmiingeneif. 
Removing^  ordiniiry  actltm  off  5fi4  ;  jtinftilictton  in  it,  ib. ;  it  i»  nrtw  wl- 
dom  r&i«ed  in  Court  n(  SeftRion*  g«n«m]W  before  Sberiff,  558 ;  n^m^mci^ 
on  daiis6  of  jrHtancy  t«  c^impetent  to  Sheriff,  18,  h&4  ;  title  to  »he  Af^ion, 
fi^d  ;  title  of  dixpon^e,  widoif-,  hf^V,  Tftetor^  ^c.  556  ;  ticte  of  judicial  factor^ 
ib.  !I91 ;  prooedurt,  557  ;  warning  to  rero^T-e,  ib, ;  indvci^j  230,  th. ;  »uin- 
xnans  reqtiire*  &  lilU,  ib  ;  caiici6n  for  violent  pnifitB,  557^ 

ChArf  ing  on  decree  of  femoving,  5^  *,  Shi-nff*!i  prerept  to  ex««ut«  the  r^ 
moyjEig:,  ib. ;  reniOFing  incnmpeietit  by  iUmmnry  petitioQ  In  Court  of 
Sf  siion,  B59t 

Procedure;  action  (t  mmmftry,  and  Mitkled  to  detpatnli.  659;  advocition  iti- 
aompeCent  In  removingi  44!}^  452,  ib. ;  lut ptniion  of  decree  U  competeat, 
44  7 »  452  4  satipenjiion  and  interdict  competent  w  Ufa  out  waiting  reiult  of 
proceed mgn  before  Sheriff*  GflO, 

Extraordtnafy  action  of  remoring  cmnpetent  only  in  Court  of  SeAakm,  IS, 
&bb ;  caution  for  stolen t  profits  not  re^tiired  tu  it,  5^7- 
HENTAL,  proving  it  under  rankitag  &nd  ule^  87&;  judicial  fact4)r  ttiould  toAgt 
rental,  flfifit  lOfll. 

r ENUNCIATION  of  beir  m  action  of  traii(ferencei»  2(17;  m  adjudication 
eontra  hofrffditatem  jaeenttm^  C90;  minute  of  renuneiattofi^   HO^,  note; 
renouncing  bars  privilege  of  annuM  deOb.,  207  4  and  olain)  on  wmrd  inpr- 
rior  and  liferenter,  for  aliment,  77&  ;  effect  of  retiouncing  on   beir^  title 
to  pursue  nnkmg  and  Aale^  !)^4. 
Diidinrge  and  Reuuucttlion  *  lee  DUch^gi- 
REPEATING  summons  incidtnter,  503 ;  is  porsuer*«  eonaent  nec^oary  f  ib* 
853  ;  its  effect,  S03 ;  repeating  tummons  of  redtictioni  4(71,  480  i  cee  Rt^ 
dueHon  repeaiUig  i  repeating  summoni  of  proving  tenor,  843. 
ItfiPONlNG  against— 

Decree  in  absence,  307, 595,  961 ;  expenses,  308,  309,  614  ;  mutt  li^  by  re- 
claiming note,  not  petition,  307;  record  need  not  be  appended,  957;  copies 
need  not  be  delivered,  959 ;  competent  by  reclaiming  note  any  time  before 
extract,  308 ;  competent  by  suspension  after  extract,  308,  695  ;  not  compe- 
tent against  Inner  house  interlocutor  in  absence,  310;  nor  under  transf«-- 
enoe  of  Lands*  act,  ib. ;  reponing  of  paupers,  ib. ;  reponing  against  decree 
of  preference  in  absence  in  multiplepoinding,  600. 
Decree  by  default,  327i  961 ;  incompetent  when  decree  in  Inner  house,  310 ; 
terms  of  reclaiming  note,  962;  no  appendix  required,  967»  961 ;  but  copies 
must  be  delivered  to  opposite  agent,  959,  962 ;  note  must  be  accompanied 
by  paper  ordered,  961 ;  competent  after  reponing  against  decree  in  ab- 
sence, 308,  949, 962;  expenses  on  reponing,  961,  962 ;  on  reponing  against 
decree  on  foilnre  to  appear  to  make  oath  on  reference,  388. 
Decree  of  certification  in  ranking  and  sale,  888. 

Order  to  consign  in  absence  in  multiplepoinding,  593 ;  special  cases  of  repon- 
ing in  multiplepoinding,  600. 
Interlocutor  become  final  by  misuke,  482 ;  where  allowed,  ib. ;  Coart  strict- 
ly adhere  to  forms,  483 ;  expenses  must  always  be  paid,  ib. ;  Ordinarv*s 
leave  required,  482,  484 ;  what  if  decree  has  been  extracted  ?  484 ;  what 
if  mistake  arose  from  opposite  party's  mala  fides,  ib.  ;  this  reponing  is 
applicable  to  Rill  Chamber,  ib. 
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REPORT,  Ordinary  may  report  incidental  matters  ▼erhally  to  Court,  510; 
whole  case  may  come  into  Inner  house  on  report,  340, 963 ;  this  sometimes 
done  to  save  time,  9C3 ;  Ordinary  exauctorated  by  granting  warrant  to  en- 
rol in  Inner  house  rolls  on  reporting  case^  ib. ;  procedure  when  report  to 
be  made,  340,  510,  963  ;  Ordinary  reporting  used  to  stand  at  foot  of  table, 
but  does  not  now  do  so,  964. 

REPORT  by  accountant,  &c.  on  remit,  407 »  his  lien  over  it,  408 ;  see  Lieu, 

REPORTING  diligence,  see  Proof,  Writing. 

REPOSITORY  for  bonds  of  caution,  and  consignation  receipts,  592,  note. 

REPROBATOR,  Lord  Advocate*8  concurrence  necessary  in  action  of,  200. 

RES  Judicata,  does  interlocutor  becoming  final  by  mistake  form  ret  judicata  9 
485 ;  there  is  none  if  action  is  transferred  against  wrong  party,  639, 
541 ;  how  far  decree  of  preference  in  absence  in  multiplepoinding  is, 
599. 

RES  noviter  veniene  ad  notitiam,  what  is  ?  487  ;  of  receiving  it,  337,  485, 495  ; 
production  noviter  veniene,  366,  487 ;  payment  of  expenses,  486 ;  order- 
ing new  record  to  be  made  up  on  ree  noviter,  ib. ;  circumstantial  case  of 
admitting  ree  noviter  after  remit  to  Ordinary  to  close  record,  1063. 

RESTING  Owing,  deponing  to,  on  reference  to  oath,  392  ;  see  Oath. 

RESTRICTION  of  sum  in  heritable  bond  competent  to  Sheriff,  18;  minute 
restricting  conclusions  of  summons,  494 ;  this  is  competent  in  absence, 
497 ;  see  Amendment, 

RETENTION;  tee  Lien, 

RE  TEN  TISy  taking  evidence  of  witnesses  to  lie  in  retentit,  362,  361 ;  can  this 
be  done  intra  annum  deliberandi?  208;  oath  of  party  cannot  be  taken  to 
lie  in  retentit,  393 ;  see  Committion,  Wiintetet. 

RETOUR,  reduction  of,  624 ;  summons  in  such  case  used  to  be  in  Latin,  and 
signed  by  Lord  Advocate,  ib. 

REVENUE  Casesi  Court  of  Session  has  no  Jurisdiction  in,  25 ;  see  Ex* 
chequer. 

REVERSION,  righta  of,  are  attached  by  adjudication  only,  064 ;  reversion  In 
ranking  and  sale,  procedure  where  expected,  890,  891 ;  title  to  discharge 
such  reversion,  930,  93a 

REVERSIONARY  interest  under  trust  adjudgeable,  667. 

REVIEW,  jurisdiction  of  Session  as  court  of,  20 ;  review  of  sentences  of  in- 
ferior criminal  courts,  S4  ;  see  Juritdietion,  AdvoeatUm,  Suspension. 

REVISING  condescendence  and  answers,  324  ;  reasons  and  answers  in  sus- 
pension, &c.  465 ;  claims  in  multiplepoinding,  597  ;  see  Condescendence, 
Advocation,  Suspension,  and  Multiplepoinding. 

RIDING  interests  in  multiplepoinding,  602  ;  procedure  regarding  them,  ib.  ; 
in  ranking  and  sale,  908. 

ROAD  Acts,  Court  cannot  review  Sheriff's  decision  under  general  acts,  22. 

ROAD  Trustees,  their  title  to  sue,  195. 

ROIiLS  of  Outer  house  explained,  291 ;  printed  weekly  roll,  291,  295  ;  form 
of,  297,  note ;  how  prepared,  297  >  rules  for  printing  and  publishing 
116,  117  ;  form  of  enrolling  in,  295,  and  note ;  when  Saturday  is  a  holi- 
day, 299;  how  taken  up  before  recess  and  after  vacations,  ib. ;  order  of 
calling  the  rolls,  301 ;  hand  roll  of  Lord  Ordinary,  299  ;  it  is  now  printed, 
302;  roll  of  Jury  causes,  292,  SOU ;  motion  roll,  debate  roll,  ib.  301. 

4d 
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ROLLS  of  Inner  hoam^  7&^  ;  tingle  VTH  roll,  ib. ;  toiniiiftr  rotJ^  7^3  ;  km|f  rt^K 
7M  ;  itort  roll,  76€ ;  roll  of  concbded  e*use«,  ib, ;  dutie*  of  kc«pefi  of 
I  Diver  bonue  roUftj,  7^3^ 
HOLL  <]f  punti«rV  and  defender's  nunM  wLen  neoea&rj,  ^61?^ 
HOLL»  Foor'i  ;  km  Potfr'f  AoJ/. 
AOYAL  B«nk  ttoek,  mode  of  Att^bii;^  it,  663,684. 
RUNDALE,  whal,  861 ;  »e«  Hunny 
RUNNING  Action,  toailli  and  dutief  ii  A,  74-1. 

SaJr^  arrettment  and,  41?  ;  m«  Atretintnt  and  SaU, 
RtJNRIO    lands,  action   of  d^riKion   ofp  860;  aa  1695,  ik  ;  m  wlia£  e^mrt* 
cnmpetent,  60G,  S^,  8G3  ;  it  it  an  Inner  bfTu^e  caAs,  7^7  ;  when  ii  It  coin* 
petent  ?  8<i(  ;  w bat  is  runrig,  860  ;  rule  of  diFiirioc^  662  ;  wh&t  lands  ar« 
not  dtriftible,  ib.  ;  wlu)  muit  b«  cft«d^  BC3 ;    p^occdurep  iK ;    meaiuiiof 
snd  valuing  the  bnds^  ib^ ;  advantage  ofcarrjjog  on  tUe  action  in  Sesaioo, 
H64  ;  bow  far  procedure  under  Judlcsture  mat  appUcs,  34&>  673- 
SAILOR*S  Wsge«,  action  for^  416;  s«e  Wafft$* 
SALABTt  part  of  bsnkrupt^s,  tustgned  in  ^eitioy  816  ;  «ee  CeMtU* 
SALE,  Action  ol  divition  and  sale,  nil  ;    action  for  aale  uf  thip,  417;  >C* 
^rreiim^nt  and  Sate,  Srt  and  Salf.     Sale  of  berltage ;   see  Rankii^p  t»d 
Sakf  Copiiiion  and  SaU, 
SASlNKj  W&rjnknt  fot^  con  lain  ed  in  decree  of  adjudication,  EBB  ;.  and  «f  «t]«v 
^7»  note ;  derkt  in  general  reciter  of  i&sine*  are  member*  of  Cell^f^ 
of  Justice,  133  ;  tee  Priviieffei. 
SATISFllNO  production  in  reductions,  627,  641  ;  se«  Btdmtian. 
SCHEME  of  division  in  ranking  and    ii^  907  ;  interim  scbemef  920;  a«e 

Hankinff. 
SCIRE  Facia*  in  England  comesponds  to  our  rednction,  El 3. 
SCORIxVG  protestation,  277  ;  see  PtoiestQtion. 

SCOTCHMAN ;  being  a  Scotchman  by  birtb,  does  not  per  m,  found  juriadic^ 
tion,  9 ;  SootchAan  abroad,  antmo  remanerulif  must  be  sued  ia  Coart  of 
Seasioo,  ib. ;  tee  JuriidieHonj  Tiile  to  Sue,  Mandatary. 
SEAL  of  Court,  125  ;  aocesi  to  it,  126. 
SEAT  in  a  church,  right  to  it  is  a  civil  matter,  29. 
SECURITY,  Adjudication  in,  720;  see  Adjudication. 

SEDERUNT,  AcU  of,  power  of  Court  to  pass,  46 ;  when  they  were  first 
passed,  46;  ratification  of  them,  ib.;  Court  exceeded  its  powera  in  passing 
some,  ib.;  some  originally  illegal  are  now  law  by  use,  ib.;  copica  ef 
those  passed  under  special  statutes  must  be  laid  before  Parliament,  47  ; 
they  are  now  generally  confined  to  regulating  procedure  in  Court,  46. 
SEMJPLENA  ProhaHoy  783;  cases  illustrating  it,  786;  see  Oath  in  Su^ 

piementy  Aliment, 
SEPARATION,  Voluntary,  of  husband  and  wife,  425 ;  such  separations  for^ 
merly  null,  and  are  now  revocable,  ib.;  till  recalled  good  for  arrears  af 
aliment,  ib. ;  when  can  wife  compete  with  her  husband*8  creditors  far 
aliment?  428. 
SEPARATION  and  Aliment,  action  of,  425;  see  Contietariai  AetUms;  it 
is  competent  only  in  Court  of  Session,  421 ;  when  eompeteDt  by  wifs 
against  husband,  425;  wife  has  curator  ad  litem  appointed  on  bring- 
ing aetion»  ib.  note ;  interlocutora  on  appointing  cusmtor,  ib. ;  form  of 
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SEPARATION  and  Aliment,  continued— 

Mimmoniy  ib. ;  wife  cannot  sue  for  aliment  daring  Tolnntary  separation, 
unleis  there  is  maltreatment,  426 ;  wife  in  hosband's  houne  cannot  sue 
for  aliment  without  also  suing  for  separation,  ib. ;  what  is  sufficient  ground 
for  the  action  ?  ib. ;  for  how  long  back  may  maltreatment  be  proved  f 
427  ;  effect  of  reconciliation  in  preventing  proof  of  maltreatment,  ib. ; 
admissions  are  insufficient,  proof  is  required,  ib. ;  this  action  is  not  com- 
petent at  husband's  instauce  against  wife,  ib. ;  lawburrows  is  the  proper 
remedy  in  such  case,  ib. ;  where  husband  allows  wife  sufficient  aliment, 
but  will  not  let  her  live  with  him,  action  of  adherence  is  her  proper  re- 
medy, 428. 
Aliment,  its  amount,  428 ;  cases  illustrating  it,  429 ;  can  wife  compete  with 
hu8band*s  creditors  for  aliment  t  428 ;  wife  entitled  to  interim  aliment, 
and  money  to  carry  on  action,  428,  429 »  this  is  matter  within  discretion 
of  Court,  430 ;  see  Aliment. 

SEPARATISTS  give  affirmation,  instead  of  oath  on  reference,  &c,  401 ;  see 
Oaih. 

SEQUESTRATION,  Mercantile— 
Competency  of  multiplepoindiug  pending  sequestration,  683  ;  effect  of  re- 
cording abbreviate  of  petition,  &c.  692,  note ;  and  of  confirmation  of  trustee, 
703  ;  effect  of  sequestration,  706 ;  ranking  of  it  with  first  effectual  adju- 
dication, 707  ;  maills  and  duties,  how  far  conflicting  with  it,  742 ;  poind- 
ing of  ground  before  or  during  sequestration,  742,  746 ;  undischarged 
bankrupt  applying  for  eetfio,  806  ;  sequestration  is  sufficient  possession  for 
pursuing  ranking  and  sale,  866  ;  judicial  sale  under  sequestration  act, 
930 ;  Ordinary's  judgments  in  sequestration  are  reviewable,  949 ;  case 
of  Court  appointing  judicial  factor  on  heritable  estate  pending  sequestra- 
tion, 983  ;  retrocession  not  generally  granted  when  estate  consists  of  move- 
ables, 224  ;  in  action  by  bankrupt  retrocessed,  his  discharge  need  not  be 
libelled,  ib. ;  prosecution  for  wilful  falsehood  in  sequestration,  190 ;  dis- 
charge of  debt  in  sequestration  extinguishes  it,  176 ;  see  Bankrupt,  Ceuio, 
Ranking  and  Sale. 

SEQUESTRATION  of  land  estates,  980;  it  is  not  confined  to  heritable  sub- 
jects, 981  ;  in  competitions  estata  may  be  sequestrated,  981 ;  possession 
by  either  party  prevenU,  tb.;  does  possession  by  trustee  for  creditors? 
ib. ;  possession  must  be  clear,  in  order  to  exclude,  982 ;  is  it  competent 
on  reduction  by  heir  ex  eapite  leeti  $  981  ;  sequestration  of  woman's 
estate  pending  declarator  of  marriage,  982 ;  on  competition  of  brieves* 
ib.  ;  it  is  competent  as  an  independent  process,  ib. ;  incompetant  where 
right  to  estate  is  not  questioned,  and  renta  only  are  attached,  ib.;  what 
if  estate  is  overburdened  ?  983 ;  personal  debta  are  not  counted,  ib. ; 
questions  between  proprietor  and  one  creditor  do  not  warrant  it,  ib. ;  se- 
questration pending  ranking  and  sale  by  creditors,  983 ;  or  by  heir,  984 ; 
where  ranking  asleep,  646 ;  pending  mercantile  sequestration  Court  may 
appoint  factor  over  heritable  estata,  983. 
Who  may  apply  for  sequestration,  984 ;  where  ranking  in  dependence,  ib. 
Procedure,  985  ;  process  is  generally  incidental  to  one  already  pending, 
962 ;  it  is  competent  by  summary  application^  969,  962 ;  when  applica- 
tion must  be  made,  985 ;  boxing  petition,  &c.  ib. ;  can  Ordinary  on  bills 
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SLQUEdTBATtON  of  land,  ccmtbueil— 

griiat  Bfqueitr&tion  ad  inUrim  in  v»cAtiQu  f  ih* ;  tfnrrng^  seiiimi  ippUa- 
tioa  iDUM  be  made  to  lutier  housct  '^^- 1  iBiiiiutiiig  It^  ib<  9^< 
Interlocutor,  9^fi. 

iftKWTf  AppoiuiLDg  htiD,  Df3«  965;  who  eltgibli^,  0S7  ;  i*  undJccheu^fed  IadV 
rupt  ?  986 ;  where  there  ia  competition   for  offioe  ib. ;   «ppo(iitifig  with 
»pecJat  powerii  ib. ;  faclor  muiE  find  caution,  ib. ;  re^lAtioot  mm   lo  hi* 
preparing  rentat^  ichem^  of  aceouitltt  ^e^  ih.  j   penally  for  negltct  of 
duXYf  1*57,  088;  Jtabilitf  for  recovery  of  rentSf  9Sy,   1005  ;  for  interest 
fm  thcm^  967 ;  he  m^y  not  purchiLh^  the  cntRtev  2^1 ;  nor  delits  %ffect- 
ing  it^  ^S7 ;  effect  of  auch  punch ase,   lb. ;  remavnJ  for   not  kHJging  ac- 
<sount5»  ib, ;  liability  for  d&maget  like  pruprj^tor,  1^B8 ;  factor'i   pcjvers 
>b. ;  power  to  &tndJ orate  subject*  ib.  ;  rei^ver  nrrt^ar^  ib, ;  Cuurt  if  un- 
mUYitig  to  euthori«e  esirsiordiiiBry  acu.  £))^ ;  bit  power  to  let  l^ue*,  ib. 
990;  factor^*  power  to  remov'e  tenajjLtB;^  99  i ;  redudng  leas^  i  to  properly 
granted  by  proprietor,  ib. ;   be  sbould  ibew  latidA  peading  ra^nkifig  and 
«ale,  &c.r  ib. ;  &nd  thould  pay  expenses  of  management,   bnt  not  del^ti 
Without  ipeciai  warrantj  ib,  ;  hi*  discharge^  I06i> ;  see  Fact&r  Judieml. 
Effect  0/  icquestratioo,  99( ;  in  oona petition  with  auperior,  992. 
SEQUBbTRATION  by  landlord  ;  this  b  proper  diligence  ngainit  lenaoti  bj 
one  pOHe»atn^  on   muilH  and  dnt>e^,  743 ;  cso  heritable  cri^ditor  infcA 
vequeatrate  inovmblea  of  debtor  on  the  ground  ?  745  ;  luch  wt^utiStratioii 
doea  not  give  creditor  a  pfefervnce,  7-17, 
Of  minor^a  person  competent  pending  action  of  chooaing  curators,  0€J* 
HER  VICE  f  procedure  regarding  aervicea  under  former  law,  480;  recent  fl^ 
tute  regarding  ibemj  44)0,  (37^  ^1%  note ;  advocation  of  sheriff's  jtidg' 
BIABt  in  aerTioe,  481 ;  tdTOcmtion  with  a  view  to  trial  by  Jury  in  eompeti- 
tioni,  480 ;  Kdaodon  of  decree  of  serrioe,  825, 687 ;  what  wae  tljp  qaeetkm 
in  thiB  reduction  under  the  former  law  ?  637 ;  additional  evidence  it  now 
adduceable  in  reduction,  638 ;  and  the  case  may  be  aent  to  a  jury,  ib. ; 
where  Court  of  ScMion  give  judgment,  ihey  must  remit  to  Shtt'iff  to 
serve,  ib. 
General  service  is  title  to  pursue  reductions,  621. 

Special ;  decree  of  special  service  now  creates  limited  representation,  678, 
note ;  in  a4Judication  against  heir  with  special  service,  special  charge  was 
unnecessary,  678. 
Cum  benejieio  invemtarii ;  is  ranking  and  sale  by  heir  so  served  oompetent  ? 

932  ;  power  of  ewraiar  bonit  so  to  serve  his  ward  heir,  1003. 
Service  of  tutor.at-law  makes  judicial  factory  fall,  1607  ;  bat  the  intention 
to  serve  will  not  prevent  such  an  appointment,  ib. ;  Court  cannot  compel 
tutor  to  serve,  ib. 
SERVINO  summons,  see  EMeeuHon. 

SERVITUDE  ;  is  it  adjudgeable  ?  664 ;  questions  regarding  servitudes  arising 
in  divisions  of  commonties,  846,  847,  848,  860,  854 ;  see  CoMaioniitf  ; 
questions  whether  titles  create  property  or  servitude,  848 ;  valuing  servi- 
tude in  ranking  and  sale,  876. 
SESSION,  Court  of,  ita  institution,  1 ;  it  has  been  said  to  be  founded  on  model 
of  French  Parliaments,  47 ;  iu  first  sederunt,  2 ;  altermtion  on  iu  ooa- 
stitutjpn,  3 ;  see  Judget,  JurUdxeticn,  Ordinarpy  ColU^  ;  Seal  of  Courty 
125  ;  see  Seal. 
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SET  and  Sale,  action  of,  417  ;  it  it  oompetent  to  any  part  owner^  ib. ;  its 

coodusiouB  must  be  altarnatiye,  ib. ;  interlocutor,  ib.  note. 
SUEAIFFS  have    no  jurisdiction    over    foreigner!,    15;    exceptions,   163» 
801  ;  they  have  jurisdiction  in  divisions  of  runrig  lands,  860,  864 ;   in 
some  cases  regarding  nuisances,  servitudes,  and  damages,  17 ;  and  in  ces- 
sios,  5,  19,  7y^ ;  tbey  are  now  inferior  commissaries,  16  ;  Sheriff  of  Edin- 
burgh has  jurisdiction  formerly  belonging  to  Commissary  of  Edinburgh,  ib. ; 
Consistorial action  raised  before  Sheriff  as  Sheriff,  not  as  Commissary,  setmt 
null,  16 ;  oommissionert  on  proofs  in  consistorial  cases  mast  be  Sheriffs, 
423 ;  appointment  of  these  Sheriffs,  ib.|  when  Sheriff-depute  disqualified  by 
relationship  his  substitute  may  act,  63 {  see  Jurudiciim. 
Agents  in  Court  of  Session  may  practise  before  Sheriff  in  some  cases,  102. 
Sheriff  officer  in  special  cases  allowed  to  execute  summons,  232. 
SHETLAND,  induci€B  of  summons  against  parties  there,  228,  235  ;  days  for 
advocating  from  decision  in  Shetland,  456  ;  division  of  commonties  in, 
855 ;  lands  valued  by  commission  in  ranking  and  sale  in,  880. 
SHIP,  action  for  freight,  &c.,  of  ship  is  tried  by  jury,  361 ;  set  and  sale  of 
ship,  417;  arrestment  and  sale,  ib. ;  master  must  produce  ship's  articles 
in  action  by  seamen  for  wages,  416  ;  dismantling  ship  in  executing  dili- 
gence against  it,  419 ;  see  Maritime  AcHom^  Set  and  Sale,  Arrestmeni  and 
Sale,  Wagei, 
SHORT  copies  of  summonses,  see  Extcution. 

SIONATUAE  in  Exchequer ;  effect  of  presenting  signature  in  making  adju- 
dication the  first  effectual,  703 ;  what  now  corresponds  to  this,  702 ;  Coart 
has  interdicted  psssing  signature,  27* 
SIGNET  is  not  seal  of  Court,  83;  wriu  passing  under  it,  84 ;  it  is  under 
Court's  direction,  ib. ;  writers  to  signet  have  privilege  of  preparing  writs 
passing  under  it,  91,  210 ;  but  they  may  not  increase  fees  of  the  writs, 
86;  see  Writert, 
SIGNETING  summons;  see i^tumncfM. 

SIGNING  Papers,  papers  lodged  in  Court  must  be  signed  by  counsel,  78*9  509, 
524  ;  defences  need  not  be  so  signed,  1061  ;  petitions  for  recal  of  seques- 
tration need  not,  ib. ;  party  also  must  sign  some  papers,  509 ;  signing 
summonses  ;  see  Summont,  Faper$, 
SILENCE,  Declarator  of  putting  to,  see  Freedom* 
SINGLE  Bills,  see  BiUt ;  single  bill  roll,  752,  see  RoiU. 
SI  ST,  in  what  cases  party  may  sist  himself,  489 ;  heir  sisting  himself,  538 ; 
defender's  consent  generally  required  for  sisting  new  pursuer,  194 ;  ex- 
ception, ib. ;  on  pursuer  in  ranking  and  sale  by  creditors  dying,  any  cre- 
ditor may  carry  on  action,  910  ;  is  this  competent  in  ranking  by  heir  ?  9;i5 ; 
see  Appearance^  Interett,  Tram/erenee. 
SITTINGS  of  Court,  time  of,  122;  Court  may  alter  and  extend  usual  period 

of  them,  124 ;  same  power  in  Crown,  123,  ib. ;  see  Recete,  Vacation. 
SMALL  Debt  Acts,  Court  can  control  proceedings  of  judges  under,  23. 
SOCIETIES,  unincorporated,  their  title  to  sue   and  defend,  178 ;  title  of 
charitable  societies  to  sue,  185;  of  friendly  societies  to  sue,  &c.  ib.;  see 
Ateociaiiontf  Title  to  Sue;  their  regulations  must  be  approved  of  by  jus- 
tices) 186 ;  complaints  under  friendly  society  acts,  969. 
SOLICITORS  before  Supreme  CcortSy  93;  origin  and  number  of  society,  ib. 
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SOLICITORS  Mtire  Supreme  Ccmrts*  continued'^ 

91  ;  £ir«  lliey  me  in  ben  ofGollega  uf  Juittca  ?  06 ;  iltenipta  to  prevBai 
tb«n  rroiu  pruciitsing-  m  Court,  94  ;  businevs  uav  conduCEed  by  them,  Si, 
97 ;  their  »diijiaBioD,  93^  ^ ;  ibey  have  a  charter  from  the  Crown^  95 ; 
their  office -benrer* J  &Cn  90  5  widi>wt*  fund  hnd  liUrary,  97  ;  thej  turn  eli- 
^bl«  for  various  offioes^  and  may  vvear  gowni  in  Courtt  ^ 
A I  Lav,  in  what  giimi  they  may  practiae  iti  Court,  99« 

f»ON,  obligatioii  om  &|her  to  aliment,  and  t^cs  versa  ;  aee  Aiimxni* 

SOU  MING  and  RiMiaitng,  objecc  of  actioa  of,  84&. 

SPES  SurcettioniMj  li  il  adjudgeable  f  601. 

SFONSIO  Ludicra,  quettion  aj  to  vrhether  &n  agreement  U,  581. 

SPOILS  IE,  aumrntin*  ofree^at  iputlxie  l»  pririkged,  and  re^tiirei  >  bill,  330 1 

induciiP  of  it,  iV. 

STAMP,  adjtidieatioa  ob  uuatamped  bond,  bilbj  &&  6G0 ;  proring  itunp  fa 

proving  tenor,  83B. 
STATE4  OMoeri  of»  mode  of  citing  them,  S40;  calling  them  in  cefvioi  BOS- 
STATE  of  interests  m  ranking  and  sa^e,  B8B  ;  prepared  atate  in  r&tikiD|F  and 

lale^  891 ;  it  is  now  aboUabed,  ib. ;  prepared  htace  in  pnoring  tenor,  Bil. 
STATE. ^ J  EN  T  of  Facta  annexed   to  anaweri  to  coudescendenc*,  335;  *ee 

FacU^  CondeMEendenee. 
STIPEND,  actlan  for  minlater**,  goet  to  luininar  roll*  763;  p&rt  of  ttipead 

miiat  be  aaRigjaed  in  ce«sio,  B2Q. 
STOCK,     See  Hank,  C&rporation^  Cotapatiif^  Koyai  Bank. 
SUBMISSION,  oath  on  reference  may  be  taken  in  a  Bobmisvioa,  391 ;  m« 
Oath;  po^er  of  judicial  factor  to  enter  into  iabmisaiotii  991,  1006«,    JudU 
01  at  reference  \  pee  Hffertncf^ 
SUBOKNATION  of  Perjury,  jumdiction  of  Coart  in,  33 ;  muMt  tbm  pranat« 

tion  be  at  Lord  Advocate*ii  instance  ?   199^  -    "  »'  *^ 

SUMMARY  APPLICATIONS— 
Competent  in  what  cases,  968;  in  sales  of  parts  of  entailed  estatea,  969 ; 
recording  deeds  of  entail,  ib. ;  complaints  under  Friendly  Society  Acts,  ib. ; 
under  Railway  Acts,  ib. ;  under  former  election  law,  ib. ;  for  managing 
estates  of  pupils,  &c.,  ib. ;  for  sequestration  of  land,  ib.  982 ;  supplying 
yacant  offices,  969;  summary  applicatioa  competent  in  oompUunta  for 
malversation,  ib.  978 ;  for  contempt,  970 ;  or  irregularity  in  proceedings, 
as  circulating  process  papers,  &c.  ib. ;  in  latter  case  there  must  be  a 
pending  process,  ib. ;  application  on  clerk  of  Court  not  paying  coDsigned 
money,  971 ;  against  magistrate  for  refusing  to  imprison  on  a  caption,  ib. ; 
application  (formerly)  on  battery  pendente  lite,  ib. ;  for  delivery  of  titles, 
&C.  ib. ;  delivery  of  money  given  for  purpose  of  being  handed  to  appli- 
cant, ib.  972;  for  warrant  to  sell  sheep  under  special  contract,  971 ;  for 
making  workmen,  &c.  return  to  work,  972  ;  by  pauper  against  heritors, 
parochial  board,  &c.  ib.  973 ;  in  criminal  cases,  973 ;  when  is  Lord  Advo- 
cate*s  concurrence  required  ?  ib. ;  see  Advocate  Lord ;  as  to  custody  of 
children,  ib. ;  to  prevent  encroachments  on  corporation  pnvilegea,  975 ; 
auditing  agenfs  account,  1021. 
Incompetent,  when,  974 ;  to  remove/  tutors,  &c.  aa  suspect,  ib. ;  for  de- 
livery of  bill,  971 ;  payment  of  wages,  ib. ;  of  damages  under  a  lease,  972  ; 
money  uplifted  by  applicant's  clerk,  ib. ;  to  sell  or  grant  long  lease  of 
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SUMMARY  Applications,  oontinaed-. 

pupil's  heritage,  974,  975 ;  against  derki  to  the  bills  for  ezpeding  sus- 
pension on  insufficient  caution,  974 ;  to  incarcerate  party  for  noC  finding 
caution  in  lawburrows,  where  it  had  been  found,  ib. ;  In  eases  of  deforce- 
ment, ib. ;  on  sheriff  improperly  striking  fiars,  975 ;  for  ascertaining  right 
to  an  office,  or  to  freedom  of  corporation,  ib. ;  for  appointing  new  trustee  in 
cessio,  ib. ;  for  uplifting  consigned  money  after  appeal,  976 ;  for  procuring 
delivery  of  titles  under  sequestration,  over  which  hypothec  claimed,  976 ; 
for  breach  of  interdict  by  one  not  a  party  to  the  interdict,  975 ;  effect  of 
unexplained  delay  in  making  the  application,  971. 

Printing,  976.  » 

Procedure,  976 ;  in  maritime  cases  application  msy  be  to  Ordinary  on  bills, 
420  ;  how  fsr  amendment  of  application  allowed,  498,  976 ;  when  petitions 
may  be  presented,  976, 985;  ordering  answers,  977 ;  how  time  for  answering 
is  counted,  979 ;  when  case  turns  on  a  point  of  law,  977  ;  ordering  cases, 
ib. ;  condescendence  and  answers,  ib. ;  remitting  to  issue  clerks,  978 ; 
procedure  on  petitions  and  complaints  under  former  election  law,  976, 
ib. ;  or  against  officers  of  court,  &c.  for  malversation,  978. 

Intimation,  ordering,  977 ;  decisions  as  to  intimation,  978;  when  it  is  not 
required,  979 ;  see  iTitimation. 

Power  to  apply  by  summary  application  does  not  exclude  advocation,  22. 
SUMMONS,  definition,  209 ;  parts,  ib. ;  form,  211;  writers  to  the  signet  have 
privilege  of  preparing,  91,  210. 

Bill  required  for  some  summonses,  228.    i^ee  BUL 

Privileged,  229, 330 ;  inducia  of  such,  ib. 

Supplementary  Summons,  see  SuppUmeniary. 

Libelling  formerly  loose,  210 ;  now  more  strict,  21 1  ;  title  must  be  fiiUy  li- 
belled, 217,  224;  and  support  conclusion,  170,  217;  sufficient  interest 
must  be  libelled,  225 ;  premises  must  support  conclusion,  215;  summons 
should  be  concise  and  definite,  213,  222 ;  no  superfluity  or  flights  of  ima- 
gination allowable,  222,  223 ;  unnecessary  averments  should  be  avoided, 
223;  and  statements  injurious  to  third  parties,  ib.  ;  too  critical  objections 
not  listened  to,  ib. ;  illustrations,  ib. ;  when  must  malice  be  libelled,  219; 
when  summons  not  fully  libelled  Ordinary  can  order  an  amendment  or 
dismiss  it,  320  ;  see  Amendment, 

In  penal  actions  great  strictness  required,  218;  amendment  of  libel  generally 
incompetent  in  these,  497  ;  these  not  competent  against  a  company,  only 
against  individual  partners,  219. 

Pursuers  cannot  be  unconnected,  203 ;  nor  can  one  pursuer  sue  in  separate 
capacities,  204  ;  consequence  of  neglecting  these  rules,  ib. 

Defenders  must  be  concluded  against  in  proper  character,  217;  error  in 
name  of  defenders  is  fatal,  218;  when  blank  in  their  names,  8;  admis- 
sible, 250,  869  ;  libelling  action  against  magistrates,  185 ;  they  need  not 
be  named,  218  ;  defenders  cannot  be  more  than  six,  if  unconnected,  204. 

Competency ;  incompetent  in  Court  of  Session  where  claim  under  £25,  7 ; 
exceptions,  ib. ;  declarator  of  bare  fact  incompetent,  226,  736 ;  competent 
sometimes  for  debts  not  yet  due,  218,  1061 ;  consequence  of  sununons 
being  dismissed  as  incompetent,  226. 

Conclusion,  competency  judged  of  by  it»  12,  226 ;  is  conclusion  for  ezpeniea 
necessary?  226,  1026. 
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SUMSI0N3,  oonimued^ 

W^aij  220  ;  h<iW  ikp  altered  hy  A.  9,  227  ;   »h(fti  full  copy  Id  Witt  rv^uir«d 

in  rxecutbD,  23 1 « 
WarrAtit  (o  mrrcatmitf  luiw  be  Kdd«d,  364 ;  and  la  tnaHtime  aummotiMa,  4IA» 
Dite  ts  e9ientii.t,  22  L 
*'  i?j  deiib.'^  4^1?-  omittion  of  the9«  v^ordi  ii  faCAl,  222> 

Error,  derical,  225- 

^igning,  23!  j  manUmeMid  coniiftorial  ■ninnioaaw  fomicrlf  signed  bjdei-k 
of  Ccmrf,  16}  2lO»  231,  414  ;  miincime  now  on  fiame  looting  mi  atLerf, 
oontiatorial  remain  as  formerly,  16^  2\(^  ;  see  Consut^^rtal,  J^faritime* 

Slgnetingt  210;  Donftistorial  lummontee,  16,  210*  4I4|  421  ;  Admiralty,  IG^ 

FroctdnTt — Partibuv,  205,  ite  Pariibttt*     Execution,  2S1,  »ee  fxAmlioa; 

ihii  makes  a  begon  action,  265 ;  And  warrants  iDbJbitioci,  ibw  ;  Caltiof, 

aai  i  tee  Catiing;  tbiM  is  firit  judical  Ctep,  27€;  indueim^  228,  see  /a- 

<f  yd£0 . 

Compearance,  is  ntn/i  now  on  day  ipedfled,  but  on  last  day  ofindiidv,  219, 

Prlnling^  270 ;  expenie,  when  writtea  copi^  cost  nearly  &s  much  as  priut- 

ing,  IU33;  sea  PriTUing* 
Borrowing;  AIL 

Loat,  when  summons  losty  Coart  hat  admitted  certified  copy,  225  ;  see  843. 
Repeating  tommons  incidenter,  503 ;  see  Repeating, 
See  Title  to  Sne^  ^e,  Juritdiction. 
SUNDAY,  ezecutioD  of  summons  on  Sunday  is  null,  200 ;  may  deed  be  exe- 
cuted on  Sunday  ?  ib. 
SUPERIOR,  charge  against,  see  Charge  ;  former  obligation  on  ward  superior 
to  aliment  heir,  758,  773 ;  see  Aliment ;  h&s  a  bare  superior  right  to  &hare 
in  division  of  commonty  ?  855. 
SUPERIORITY,    hoir    tinsel   of,    affected    by  10  and  11    Vic.  682,  note; 

rights  of  superiority  go  to  eldest  heir-portioner,  808 ;  see  Division, 
SUPPLEMENT,  oath  in,  see  Aliment,  Oath, 
Letters  of  supplement  incompetent  for  extending  inferior  judge's  jurisdic- 
tion to  parties  beyond  his  territory,  9  ;  same  rule  applies  in  action  of 
transference,  644 ;  calling  trustees  ejetra  territorium  by  letters  of  supple- 
ment, 10 ;  now  dispensed  with,  if  party  in  Scotland  and  subject  to  She- 
riff's jurisdiction,  8. 
SUPPLEMENTARY  Sunmions,  499;  in  absence  principal  and  supplementary 
summons  should  be  conjoined  before  decree,  308,  note  ;  it  is  necessary  for 
calling  new  parties  in  an  action,  493 ;  exceptions  in  ranking  and  sale, 
492,  543  ;  is  it  necessary  in  citing  husband  in  wife's  actions  ?   150,  493 ; 
in  what  cases  it  is  competent,  215,  499  ;  it  may  save  pursuer  from  aban- 
doning,  345 ;  when  it  is  necessary  in  reductions,  026 ;  case  where  supple- 
mentary summons  of  multiplepoinding  held  incompetent,  585. 
SUSPECT,  Removing  tutors  and  curators  as  suspect  for  neglecting  to  make 
up  inventories,  562,  569;  this  not  competent  on  summary  application, 
974 ;  tee  Inventariet. 
SUSPENSION,  440;  m6  Advocation,  BiU  Chamber;  difference  between  U 
and  advooatien,  440. 
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SUSPENSION,  continued. 

Competency,  when  competent^  459  ;  it  is  neceMArj  to  stop  diligence  on  de- 
cree under  reduction,  613;  it  is  competent  when  subject  under  £12,  13, 
452,  459  ;  suspension  of  decree  generally  incompetent  unless  decree  ex- 
tracted, 13,  452,  459,;  exceptions,  13,  459;  it  is  not  necessary  that 
charge  have  been  given,  459 ;  or  even  threatened,  1062 ;  suspension  of 
charge  of  Barons  of  Exchequer  for  crown  feu-duties  incompetent  in  Court 
of  Session,  26 ;  of  irregular  sentence  of  Excise  Court  competent,  27 ;  of 
decree  of  absolvitor  incompetent,  459 ;  is  suspension  of  charge  under  de« 
creet-arbitral  competent  ?  ib- ;  of  charge  on  warrant  for  interim  execution 
incompetent,  ib. ;  it  is  also  incompetent  after  decree,  &c.  executed,  400 ; 
when  competent  on  consignation  only,  462. 

Of  decree  in  absence,  308  ;  see  Ahienee  ;  suspension  of  decree  on  ground  of 
competent  and  omitted  through  poverty,  incompetent,  but  reduction  com- 
petent, 314  ;  of  diligence  on  decree  of  consignation  in  absence,  595. 

Notes  of  suspension,  their  form,  1057* 

Error,  its  effect  (formerly)  in  date  of  letters  of  suspension,  222. 

Act  of  Sederunt,  1838,  regarding  bill-chamber  quoted  at  length,  1049. 

Procedure  in  suspension,  444, 462,  1049;  before  land  2  yic.,c.  86,444;  btUs 
and  letters  of  suspension  abolished,  procedure  is  now  by  note,  445  ;  lodging, 
passing,  &c.  of  note,  447  ;  note  is  interim  sist  of  diligence,  ib. ;  intimation, 
263,  447 ;  copy  for  intimation  need  not  have  reasons  annexed,  263,  1049  > 
calling  and  enrolling,  268,  274,  284,  447,  1053 ;  principal  copy  note  not 
lent  up,  511 ;  passing  note  on  juratory  caution,  or  without  caution,  447; 
lodging  reasons  of  suspension,  267,  448,  463 ;  suspension  of  decreet  of 
removing,  447  ;  see  Removing ;  regulating  interim  possession,  448,  470  ; 
making  up  and  closing  record,  462,  468 ;  what  points  discussed  without 
closing,  468 ;  remitting  to  make  up  new  record  in  inferior  court,  469 ; 
additions,  &c.  in  Court  of  Session  to  inferior  court  record,  463 ;  revising 
reasons  and  answers,  465  ;  condescendence  and  answers  may  be  ordered, 
446,  462,  465  ;  new  proof  incompetent  by  commission  in  Court  of  Session, 
467. 

Second  note  of  suspension  on  refusal  of  first,  1052  ;  amendment  of  note  in 
order  to  offer  consignation,  &c.  1051  ;  second  note  is  incompetent  on  dis- 
missal of  amended  note,  on  ground  of  a  want  of  caution,  ib. 

Interlocutors*,  form  of,  472 ;  they  should  specify  findings  of  facts  and  of  law, 
465  ;  exception,  406  ;  there  is  no  appeal  to  House  of  Lords  from  findings 
of  facts,  465  ;  interlocutors  in  Bill  Chamber  are  engrossed  by  agent  on  in- 
terlocutor sheet,  512. 

Reclaiming  against  Ordinary*s  judgment,  competent,  1051;  iu  effect,  ib.  ; 
appendix  to  reclaiming  note,  1052 ;  see  Reclaiming, 

Discussing  reasons  on  the  bill,  473 ;  this  is  now  incompetent,  ib. 

Turning  charge  or  decree  into  a  libel,  475,  476 ;  how  far  this  is  competent 
under  judicature  act,  475  ;  it  is  done  by  equitable  permission  of  Court,  ib. ; 
expenses  in  such  cases,  476. 

Caution  required,  1050  ;  passing  on  caution,  447^  448 ;  it  must  now  be  found 
in  inferior  court,  not  in  bill  chamber,  1 049 ;  amending  note  to  offer  it, 
1051  ;  procedure  when  note  wished  to  be  passed  on  juratory  caution,  or 
without  caution,  447  ;  finding  new  caution  on  cautioner's  bankruptcy,  &c. 
476 ;  see  CoMiumer, 
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I  o^  til  MMfcmiABi,  4I}1«  ^ 
p<Hi  ii  W  fM  is  §OFve  Bfier  4 
p  for  f  ivioff  it  dhet,  479. 
•OirEllllOlf  mi  loufdkt,  lu  parpue,  44d  ;  ^heo  oompeteot,  4«i  ; 

I  iif  IntArlMntor,  4?9,  note  i  ivt  .Vur^fiuton ;  Ifai*  Is   proper  f« 
pf««idBr«  Kt  »tiiait»ts«n,  4c.  in  ivilicr,  97^  I  breach  of  interdict,  vh«o  n^ 
RwjTj  ftppltfiUiaii  itlfrccni  inoompeteiit,  075. 

$U^FiCN8IUN  ftad  LtlwrAtifm  miiniKied  Vj  fuJl  copy,  264  ;  compctertt  vhca 
mtgiMrKlM  rcliit«  |nrt^  the  benrftl  of  a  *ick  biUp  4fK> ;  not  for  reTicving 
itii^locnVnf  rtfiuitig  jLlim^ot  under  act  of  ^aet«  4MI. 

iVNODj  mod*  of  tiitinj^j  24©;  iv«  rrtMbffier^^  Ecetetiftttie^l 

TAl'Kf  docfl  holding  Ji  tack  found  jurindiction  ftg«inil  m  fortrtpfner  ?  Iff7  ;  wlico 
Jt  It  Mljudgenlitc  F  QfA ;  wbiit  dfncHplion  of  tack  ft  saffident  in  adju* 
diottioo,  67B;  famoiArj  ■pplieation  for  damages  under  a  tack  is  ineom- 
peient,  972 ;  and  summary  petition  for  letting  pupil's  heritage,  974  ;  power 
of  judicial  factor  to  grant  tacki,  989,  990,  1002 ;  to  renounce  them,  1005. 

TAXES,  from  what  taxes  members  of  College  of  Justice  are  exempt,  129, 
1S2;  tee  PriviUget, 

TAXING  Acooont ;  see  Auditing, 

TEIND8,  junior  Ordinary  used  to  be  Ordinary  on  teinds,  4, 66,  293 ;  aeoood 
Junior  Is  now,  4, 68,  294 ;  teinds  are  not  carried  by  general  clause  in  adju- 
dications, 672  ;  Talning  them  in  ranking  and  sale,  876, 878;  deduction  for 
them  when  erroneously  included  in  sale,  928 ;  proving  tenor  of  decree  (^ 
commissioners  of  teinds,  844 ;  teind  minute-book,  publication  of  it,  116. 

TENDER,  effect  of  making  tender,  on  question  of  expenses,  1028. 

TENOR,  Action  of  proving  the  tenor,  828;  it  is  peculiar  to  Court  of  Session, 
]7i  lb.  ;  and  is  an  Inner  House  case,  767>  828. 
Who  may  pursue  it;  828;  who  called  as  defenders,  829;  proving  against 

minor,  842. 
Proving  tenor  where  writ  partially  deficient,  843,  844. 
Summons;  iu  form  and  requisites,  830;  when  possible,  should  libel  the  whole 
deed,  223,  lb. ;  libelling  and  proving  names,  &c.  of  writer  and  witnesses, 
830;  and  of  notaries,  when  signed  by  them,  831 ;  libelling  place  and  date 
of  signing,  832 ;  summons  may  contain  conclusions  for  payment,  ib. 
Ciuu*  aMWMonit,  831,  832  ;  libelling  on  it,  830;  must  it  always  be  libelled 
and  proved  t  ^82,  834,  835, 836  ;  at  what  suge  it  is  proved,  839. 
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TENOR,  continued- 
Proof  of  tenor,  834 ;  this  is  always  required,  839 ;  proof  generally  is  proui 
de  jure,  ib. ;   what  witnesses  competent,   and  when    unnecessary,   835; 
what  they  must  depone  to,  835,  837 ;  what  adminicles  required,  834^nd 
note,  835;    when   adminicles  not  required,  834;   where  deed   has  been 
improperly  destroyed,  835,  843;  reference  to  defender's  oath,  838,837; 
examining  him  judicially,  836,  note ;  ret  inlervenlus,  837  ;  proving  stamp, 
838;  more  slender  proof  sometimes  admitted,  842  ;  mode  of  taking  proof, 
839. 
Limitations  to  action,  836 ;  limitations  as  to  proving  decrees,    ib. ;  as  to 
holograph  writs,  8a7  i   proving  interlocutors,  838,  843 ;  patent  of  peer- 
age, 838;  proving  undelivered  deed  does  not  alter  position  of  parties,  838. 
Procedure  in  action,  839;  calling,  executing,  enrolling,  ib.;  diligence  against 
havers,  &c   ib. ;  avizandum  to  Inner  House,  ib. ;  in  absence  proof  re- 
quired, ib. ;  procedure  where  there  is  opposition,  ib. ;  great  avizandum 
with  proof,  840;  prepared  states,  841 ;    remitting  points  to  a  jury,  ib. ; 
finding  tenor  proven,  but  not  as  libelled,  840,  note ;  it  is  no  defence  that 
writ  has  been  discharged,  841 ;  forms  of  interlocutors,  839,  840. 
Decree ;  its  effect,  842  ;  as  title  to  pursue  reduction,  623 ;  how  far  it  satis- 
fies production  in  reductions,  635  note,  636,  843 ;  adjudication  following 
on  decree,  C60 ;  decree  proving  tenor  of  an  entail  may  be  recorded  in  re- 
gister of  entails,  834,  note. 
Incidentally  proving  tenor,  842  ;  in  defending  other  actions,  ib. ;  repeating 
incidenter  summons  of  proving,  843 ;  proving  where  steps,  &c  of  depend- 
ing process  have  been  lost,  843. 
Statutes  for  proving  tenor  of  deeds  lost  by  fire,  &c.  844. 
TERCE,  Brieve  of,  605 ;  where  several  widows  have  rights  of  teroe,  brieve 

inapplicable,  action  of  division  required,  ib. 
TINSEL  of  superiority  ;  see  Superiority, 

TITLE  to  sue  and  defend,  139 ;  questions  regarding  it  may  be  discussed  with* 
out  closed  record,  33G;  pursuer  must  libel  on  a  sufficient  title,  212,  217 ; 
and  on  a  proper  interest,  139,  225. 
Pupil,  action  by  pupil  is  raised  in  name  of  father  as  administrator,  140  ;  un- 
less pupil  is  a  bastard,  ib.  ;  it  is  raised  in  tutor's  name  if  father  dead,  ib. ; 
when  several  tutors,  concurrence  of  only  one  required,  141 ;  not  in  grand- 
father's name,  140 ;  appointing  curator  ad  litem  when  father  dead,  and 
pupil  has  no  tutors,  ib. ;  it  is  defender's  interest  to  have  curator  named^ 
142 ;  see  Curator  ;  diligence  competent  on  summons  before  curator  ap- 
pointed, 141  ;  when  case  in  House  of  Lords,  Court  cannot  without  remit 
appoint  curator,  ib. 
Minor  is  the  proper  pursuer  in  actions  by  him,  141 ;  but  father  or  curator 
must  concur,  ib.  ;  if  he  has  none,  curator  ad  litem  appointed,  ib, ;  and  this 
is  also  done  when  his  and  his  father's  interesU  are  opposed,  142 ;  defender 
going  on  without  pursuer  having  curator,  is  barred  from  objecting  to  de- 
cree, ib. ;  it  is  partjudicis  to  appoint  curator,  ib. 
Pupil  or  minor;  in  action  against  them,  tutors  or  curators  must  be  cited,  142, 
144,  145 ;  citing  them  edictally,  142,  145 ;  if  they  are  not  cited,  decree 
in  absence  is  null,  143  ;  must  father  be  specially  cited  ?  ib. ;  husband  is 
minor  wife's  sole  curator,  ib. ;  edictal  citation  of  carators  is  Deoeisary  al- 
though there  are  none,  ib. ;  tutor  ad  litem  not  now  appointed  when  there 
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TITLE  to  sue  and  defend,  continued — 
Aiagistratet,  committionen  of  police,  &c.  are  sued  in  name  of  thoie  actually 

in  office,  186. 
Trustee  on  sequestrated  estete  should  call  all  the  creditors  ranked  in  action 
for  reimbursement,  189 ;  their  liability  is  rcitrieted,  ib. ;  trustee  cannot 
prosecute  criminally,  ib. ;  exception,  190 ;  see   Trustee,  Bankrupteff  Frau- 
dulent. 
Judicial  Factor,  his  title  to  sue ;  see  Factor  Judicial. 
Heir,  actions  by  and  against ;  see  i7etr.  Heir  Apparent* 
Executors  must  all  concur  in  action  against  deceased's  debtors,  191 ;  excep- 
tions, ib. ;  action  competent  by  executor  decerned,  192;  by  general  dis- 
ponee  or  assignee,  ib. ;  English  administrator,  ib. ;  executors  must  con- 
firm before  extract,  ib. ;    adjudication  without  previous  confirmation  is 
noil,  193;  bond  of  corroboration  renders  confirmation  unnecessary,  ib. ; 
executrix  of  sole  partner  may  sue  for  company  debts,  ib.;  confirming  to  a 
pending  action  vests  the  claim  under  it,  ib. ;  where  there  are  executors, 
benefidary  cannot  sue,  ib. ;  see  Exeeuion. 
Assignee,  how  he  may  sue  and  defend,  193,  203 ;  in  action  by  cedent,  he 
maysist  himself  without  defender's  consent,  194 ;  when  is  special  assignation 
required  ?  ib. ;  it  makes  confirmation  unnecessary,  193, 195 ;  see  Aitignee. 
Indorsee  of  open  account  unstamped  may  sue,  194;  this  doubted,  195;  no 
claim  sued  for  must  be  under  £25,  194 ;  if  value  has  been  given  stamp 
is  required,  ib. 
Road  Trustees  sueing  and  defending,  195. 

Lord  Advocate,  when  he  cannot  sue  without  special  mandate,  195;  his 

power  to  enforce  fulfilment  of  testator*s  intentions,  where  funds  have  been 

left  for  charitable  purposes,  196 ;  his  concurrence  is  necessary  in  certain 

actions,  &c.  ih. ;  see  Advocate  Lord, 

Joint  and  part  owners,  190 ;  in  action  against  oo-obligants  all  must  be  cited, 

191. 
Unconnected  pursuers  cannot  sue,  203,  204 ;  how  far  an  action  by  such  par- 
ties is  void,  204 ;  may  a  party  sue  for  different  debts  individually,  and  as 
factor,  &c.  for  another  ?  ib. ;  how  many  unconnected  defenders  may  be 
sued  in  one  action,  204  ;  any  number  jointly  liable  may,  ib. 
TITLE  to  exclude  in  reductions,  829;  what  is  a  sufficient  title?  ib. ;  if  suffi- 
cient, no  farther  production  can  be  called  for,  ib. ;  if  first  title  found  in- 
sufficient to  exclude,  second  cannot  be  produced,  830. 
TITLE  assumed  by  party  unwarrantably,  struck  out  of  pleadings,  170. 
TITLES,  what  defect  in  them  entitles  purchaser  to  object  to  sale  in  ranking, 
928;  right  of  eldest  heir-portioner  to  custody  of  titles,  609;  recovering 
titles  by  diligence  in  ranking  and  sale,  877;  see  iloiiAifiy;  summary  ap- 
plication for  delivery  of  titles,  97 1 ;  application  when  they  are  under  hypo- 
thec to  member  of  Courts  978  ;  see  L%en\  power  of  judicial  factor  to  make 
up  ward's  titles,  1003. 
TOOLS,  bankrupt's  working,  not  given  up  in  cessio,818,  827;  what  included 

under  them,  818. 
TOWN,  see  Burgh;  town-council,  see  Magietrate$. 

TRANSFERENCE,  Action  of,  537  ;  when  necessary,  ib.  41 1 ;  representative 
of  either  party  may  sist  himself  without  it,  ib. ;  though  other  party  ob- 
ject, 538 ;  summons  is  privileged,  and  requires  a  bill,  230,  538 ;  and  fall 


1150  INDEX. 

TRANSFERENCE,  oonttnaed-. 

copy  for  ezceation,  638 ;  it  is  not  printed,  286 ;  imdmouB,  230,  538 ;  aXLtng 
and  enrolling,  638 ;  pronouncing  interlocutor  of  transference,  ib. ;  remit* 
ting  o6  ecnHngeniittm  to  Ordinary  in  original  process,  638;  heir  is  enti- 
tled to  anmuM  deliberandi,  ib.;  tee  An.  Delib.;  action  against  several 
defenders,  ib. ;  what  if  it  is  doubtful,  whether  party  is  the  deceased's  re- 
presentative ?  639 ;  against  whom  the  action  should  be  brought,  ib. ;  where 
heir  is  willing  to  renounce,  ib. ;  how  ranking  and  sale  by  creditors  car- 
ried on,  when  pursuer  dies,  910;  how  ranking  by  heir,  938  ;  at  what  stage 
oaase  may  be  transferred,  265,  539 ;  it  preserves  benefit  of  diligence,  265, 
540 ;  special  assignee,  &c  need  not  transfer  active,  537,  540 ;  it  is  incom- 
petent against  party  abroad  without  property  here,  544  ;  and  generallf 
against  party  appearing  for  his  interest,  540 ;  should  there  be  a  transfer- 
ence where  claimant  in  competition  dies?  541 ;  how  far  it  is  necessary  on 
death  of  parties  in  a  furthcoming,  574 ;  transference  of  case  under  appeal, 
545. 
Penal  actions  and  actions  of  damages,  how  far  transferable,  541. 
Of  inferior  court  actions,  544 ;  where  representatives  reside  in  different  shirss 

from  ancestor,  ib. 
Diligence  is  incompetent  for  transferring  action,  492,  543  ;  except  in  ranking 

and  sale,  ib.  910. 
Wakening  and  transference  combined,  see  Wakening. 
TRANSFERENCE  of  Lands'  Act,  quotations  from,  205,  681. 
TRANSUMPT,  right  of  younger  heirs-portioners  to  transnmpta  of  titles,  609 ; 
action  of  transumpt  is  privileged,  and  requires  a  bill,  230 ;  indmeim  of  it, 
ib. ;  summons  may  be  executed  by  short  copy,  232  ;  the  action  now  rarely 
used,  6(i9. 
TRUST,  title  of  person  under  trust  to  sue,  171,  173  ;  proceedings  against  heir 
of  a  person  under  trust,  684. 
TniHt-bond,  adjudication  on  a,  725  ;  see  Adjudication. 
Trust  disposition,  adjudication  on  a,  729  ;  see  Adjudication. 
Trust  estate,  how  it  is  adjudged,  660,  667,  684;  declaratory  adjudication  of 
it,  7*^3;  how  creditors*  interest  in  it  may  be  attached,  668;  how  debtors* 
reversionary  interest,  667. 
TRUSTEE^^,  jurisdiction  of  Court  over  them,  30 ;  they  may  be  sued  within 
shire  where  truster's  estate  lies,  9  ;  in  action  by  trustee  his  name  must  be 
given,  170;  and  if  residing  out  of  the  shire,  may  be  called  by  letters  of 
supplement,  10  ;  competency  of  reference  to  oath  of  trustee,  399 ;  power 
of  Court  to  appoint  on  failure  of  trustees,  30,    99d»  997 ;    how  Court 
supplies  want  of  sine  quo  nort,  41  ;  see  Factor  Judicial. 
Ap])lication  for  removal  of  trustees  on  ground  of  bankruptcy,  &c.  997. 
possession  by  trustee  for  creditors  has  been  held  not  to  exclude  sequestration 

of  debtor*s  land,  981. 
In  sequestration,  trustee's  concurrence  (or  caution)  is  required  in  action  by  s 
bankrupt,  171,489;  hemay  call  a  summons  raised  by  bankrupt,  26o;  action 
by  trustee  against  creditors  for  reimbursement  of  his  expenses,  189  ;  their 
liability  restricted  by  statute,  ib. ;  he  may,  with  consent  of  creditors,  pur. 
sue  for  wilful  falsehood  in  matters  regarding  the  sequestration,  190 :  his 
title  to  prosecute  criminally,  190;  in  what  court  can  he  prosecute  for 
fraudulent  bankruptcy,  ib.  1040. 
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TUTORS,  Action  by  minors  is  brought  in  their  name*,  140;  in  ranking! 
and  tale  by  heir,  tutor  appointed  before  prooeM  raised,  939 ;  they  must 
be  cited  in  action  against  pupil,  142,  870;  in  what  proceedings  should 
they  be  cited  ?  144,  U5,  681 ;  mode  of  citing,  142;  Will  of  summons  for 
citing  them,  227;  they  cannot  be  dted  by  diligence,  143,  493,870;  in. 
ducuB  against  them,  229 ;  pursuer  citing  them  by  name  has  onu$  of  prov- 
ing they  are  tutors,  146  ;  reference  to  oath  of  tutor  is  competent,  398 ; 
summary  application  is  incompetent  for  removing  them  as  suspect,  974  ; 
see  Curators,  Pupil,  Stupeeiy  Title  <e  Sue. 
Tutor  ad  Hiem,  appointing  him,  140 ;  in  cognition  and  sale,  940 ;  his  liability 
for  expenses,  141 ;  see  Curator  ad  litem.  Pupil,  Minor, 
TWOPKNNY  Act,  libelling  on,  219. 
ULTIMUS  HJERES;.  see  Crown. 

UNDEFENDED  Causes,  when  case  is  sent  to  roll  of,  284  ;  see  Roll. 
UNIVERSITY,  mode  of  citing,  240;  see  Title  to  Sue. 

USURY,  competency  of  reference  to  oath  in  prosecutions  for,  395,  404;  Lord 
Advocate*^  concurrence  is  not  required  in  petition  and  complaint  for  penal- 
ties of  UKury,  199 ;  can  the  libel  be  amended  in  actions  for  it  ?  497. 
VACATION,   122;  day  of  compearance  falling  on   a  day  in  it,  250;   rule 
when  defences  or  answers  due  on  day  in,  285 ;  bow  rolls  taken  up  at  end 
of  it,  299;  reclaiming  days  ending  in  it,  945. 
VAGABONDS,  mode  of  executing  summons.  Sec.  against,  248  ;  see  Exeeutum. 
VALUED  Rent,  how  far  it  forms  the  rule  in  divisions  of  commonty,  856;  or 

of  runrig  lands,  862  ;  proving  it  in  ranking  and  sale,  877- 
VASSALS,  power  of  judicial  factor  to  enter  them,  990,  1UU6;  see  Superioritp, 
VERGENS  ad  inopiam,  debtor  must  be,  to  warrant  adjudication  in  security, 

721. 
VERITY,  Oath  of,  387  ;  Ree  Oath. 
VETO  Act,  cases  arising  out  of  passing  of  it,  29. 
VICE,  summons  of  succeeding  in  the  vice  is  privileged,  and  requires  a  bill, 

230  ;  inducia  on  it,  ib. 
VINTNERS  within  burgh,  their  actions  for  sums  under  £25  competent  in 

Court  of  Session  in  first  instance,  7 ;  see  Jurisdiction. 
VIOLENT  Profits,  caution  for,  557  ;  see  Removing. 

WAGES,  Action  for  sailor's,  416;  all  sailors  in  one  ship  may  sue  for  them 
in  one  action,  ib. ;  production  of  "  ship*s  articles,"  ib. ;  action  is  competent 
though  there  is  no  written  contract,  ib.;  action  for  wages  of  master  and 
mariners  is  tried  by  jury,  361 ;  see  Maritime  Actions. 
Summary  application  for  payment  of  servants'  wages  incompetent,  97L 
WAKENING;  see  Asleep;  wakeningby  consent,  547;  is  this  competent  where 
parties  are  minors  ?  ib. ;  by  procedure,  ib. ;  it  is  not  OO^|pl0nt  Iglpetition, 
548  I  keeping  process  awake  when  Lord  Ordinary  ^||bilt,  652. 
Action  of  wakening,  546  ;  actions  which  cannot  %•  wakened,  552 ;  sum- 
mons, 547;  it  is  privileged,  and  requires  a  bill,  230,  647  ;  inducia,  ib.;  it 
is  executed  by  short  copy,  232,  547 ;  but  by  full  copy,  when  transfer- 
ence coml)ined  with  it,  232;  calling,  648;  summons  need  not  be  printed, 
2S6  ;  new  parties  cannot  be  called  by  |§  647  ;  not  necessary  to  call  all  the 
defenders,  ib. ;  but  all  the  pursuers  Aust  concur,  648  ;  remedy  where  some 
of  them  will  not  concur,  ib. ;  procedure  in  action,  ib. ;  at  what  stage  of  pro- 
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ceu  wakening  is  oompttent,u648  ;  wakening  BdvoctkXiana  and  MMpeotioni, 
649 ;  and  multiplepoindings,  691,  604  ;  and  rankings  and  sal«s  ^9  ;  ac- 
tion may  sleep  as  to  one  defender  and  be  wakened  as  to  the  rest,  547 ; 
nnleas  it  be  a  competition,  ib. ;  process  sleeps  at  avizandam  in  Court  of 
Session,  not  in  inferior  court,  650;  process  in  Inner  house  ndls  never 
sleeps^  ib. ;  when  jury  cause  sleeps,  ib. ;  arrestment  on  dependence  of  wak- 
ening is  incompetent,  651. 

Transference  combined  with  wakining,  661  ;  wakening  and  translierenoe 
when  execution  pending  appeal  has  been  granted,  652. 
WARRANDICE  in  adjudication  i«  fixed  by  Court,  667. 
WARRANTS,  grounds  and  ;  see  Grounds;  warrant  of  s&sine  contained  de- 
cree of  adjudication,  699,  724  ;  to  decree  of  sale,  904 ;  warmat  for  getting 
up  deed  from  record,  1014, 1015  ;  for  correcting  error  in  register  of  deeds, 
1017  ;  see  Register  ;  for  transmitting  extracted  process,  1017  ;  warrant 
to  pay  to  creditors  in  sequestration  of  land,  991  ;  allowing  interim  extract, 
1048  ;  interim  warrants  in  ranking  and  sale,  019  ;  warrant  for  aearching 
for  and  seizing  papers,  die  in  prosecution  for  fraudulent  bankruptcy,  1041. 
WIDOW,  her  claim  for  aliment  against  husband's  representatives,  758,  779, 
781  ;  is  father-in-law  bound  to  implement  her!  767;  her  claim  for  mourn- 
ings ;  see  Mournings ;  widow  of  judge  is  entitled  to  his  pririleges,  43, 
ISS ;  see  Judge ;  same  rule  as  to  peer*s  widow,  374. 
WIFE,  her  husband  is  her  onlycuratorif  shebeminor,  143;  she  cannot  generally 
sue  without  husband's  concurrence,  145,  149 ;  although  his  jut  mariti  beex- 
duded,  149  ;  can  she  sue  as  a  trustee  without  concurrence  ?  161  ;  exceptioos 
as  to  necessity  for  his  concurrence,  146, 147  ;  effect  of  decree  in  name  of 
wife  alone,  145  ;  what  if  husband  will  not  concur,  146,  147,  148;  appoint- 
ing curator  ad  litem  to  wife,  147  ;  where  curator  and  she  differ,  148  ;  dili- 
gence hy  wife  alone,  147 :  i»  action  regarding  wife's  property  husband 
cannot  sue  without  her  consent,  149  ;  which  must  be  proved,  if  disputed, 
ib.  ;  husband  must  he  cited  in  action  against  wife,  150  ;  can  he  he  called 
by  diligence  ?  il>.  493 :  in  some  cases  citing  him  is  not  required,  148  ;  his  re- 
presentatives, after  his  death  pendente  iiie,  need  not  l>e  cited,  150;  law- 
burrows,  not  separation  and  aliment,  the  remedy  to  husband  for  violence, 
427. 

Adjudication  on  personal  obligation  by  wife  is  null,  (!61;  on  heritable  bond 
by  her  is  good,  ib. ;  and  on  obligation  to  convey  or  grant  security  over  land^ 
723  ;  adjudication  on  her  trust-bond,  729  ;  on  her  trust-di.sposition,  730. 

Inhibition  of  wife  by  husband,  its  effect,  431. 

Cannot  be  a  curatrix,  5(;5  ;  can  she  be  judicial  factrix  ?   1000. 

VVifeoC bankrupt  may  be  examined  under  seque^^tration  act,  384. 

Oath  of  wife  on  r^Birence  in  husband's  actions,  398. 
WILL  of  Summons  ;  its  nature  and  form,  227,  231,  note  ;  alterations  on  it  by 
A.  S.,  227,  249  ;  it  may  contain  warrant  for  edictal  citation,  without  snni- 
mons  passing  on  a  bill,  228;  it  is  otherwise  in  diligence,  227  ;  summons  of 
reduction  commences  with  Will,  023. 
WITNESSES,  see  Commission^  Diligencf,  IVritings. 

Examination  of  on  commission,  348  ;  see  Commission  ;  remit  to  examinf 
witne&s,  354  ;  examination  of  witnesses  furth  of  Scotland,  350  ;  or  expeci 
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ing  to  be  sent  abroad,  1062  ;  where'  there  is  penuria  tettium,  364 ;  old  or 
infirm  witnesies,  208,  362 ;  question  as  to  age,  &o.  determined  by  com- 
missioner, 364 ;  witnesses  are  protected  from  oppressive  examination,  353 ; 
improper  behaviour  noted,  ib.;  witness  should  sign  deposition,  356;  dis- 
posal of  objections  tOt  366 ;  examining  eum  nota,  ib. ;  where  witness  unable 
to  attend  from  illness,  839 ;  witnesses  in  Consistorial  cases,  422 ;  in  prov- 
ing tenor,  834,  839 ;  on  judicial  reference,  411;  in  opposing  cessio  cre- 
ditors inadmissable,  823. 
Privileged  not  to  answer  question  inferring  infamy,  372 ;  they  must  answer, 

although  it  infer  fraud,  ib. 
Expenses  of,  353 ;  rules  as  to  what  expenses  allowed  witness,  374 ;  agent 
responsible  for  payment,  376 ;  witness  not  entitled  to  if  requiring  second 
diligence,  ib. 
To  execution  of  summons,  &&,  only  one  now  required,  233 ;  two  in  poind- 
ings, 234 ;  must  not  generally  be  pupils,  ib. ;  relationship  to  parties  or 
messenger  no  objection,  ib. ;  is  infamy  ?  ib. ;  danger  of  executing  with- 
out witnesses,  235 ;  they  do  not  sign  citation,  249 ;  but  sign  execution, 
255  ;  signing  by  initials  is  insufficient,  ib. ;  punishable  if  they  sign  with- 
out seeing  citation  given,  261 ;  witnesses  are  not  required  to  citation  of 
witness  or  juror,  or  in  dtations  under  Sequestration  Act,  234,  note. 

WOMAN,  how  far  eligible  as  judicial  factrix,  1000 ;  see  Wife. 

WOODS,  valuing  them  in  ranking  and  sale,  881  ;  mode  of  citing  Commis- 
sioners of  Woods  and  Forests,  241. 

WRITER  to  Privy  Seal  and  his  depute  are  members  of  College  of  Justice, 
133. 

WRITERS  to  the  Signet,  83 ;  number,  ib.  89 ;  origin  of  the  society,  84  ;  is  it 
a  corporation  ?  91 ;  its  privileges,  ib.  126,  210 ;  writers  are  members  of 
College  of  Justice,  133;  keeper  of  the  signet  and  deputy  keeper,  84; 
office-bearers,  85 ;  commissioners^  ib. ;  their  authority,  ib. ;  their  power 
to  punish  delinquents  and  restrain  encroachments  on  privileges  of  the  so- 
ciety, ib. ;  society  cannot  refuse  to  signet  letters  as  a  means  of  enforcing 
their  regulations,  86 ;  it  cannot  increase  fees  of  writs  passing  the  signet, 
ib. ;  writers  used  not  to  act  as  agents,  but  do  so  now,  92 ;  they  used  to 
appear  before  judges  and  receive  instructions,  93 ;  widows*  fund,  libfM^ 
and  hall,  90 ;  their  privilege  to  sign  summonses,  &c.  see  Sumfnomi, 
Apprentices,  rules  as  to  them,  86;  their  education,  ib. ;  form  of  •f^Hoalioii 
to  be  bound  apprentice,  87 ;  when  this  competent  on  unstamped  certfficate, 
ib.  ;  apprentice  must  not  act  as  agent,  &c  during  hit  indeolare,  ib. ;  adi^ 
mission  of  entrant,  88 ;  examinations,  ib. ;  cspensa  of  being  bound  ap- 
prentice, and  of  entering  sodety,  89  ;  numbOBf  apprentices  annually,  ib. 

WRITINGS ;  see  Committion,  DUigence,  Wiintm^ 

Productions,  with  summons  and  defences,  966;  with  condescendence  and 
answers,  366,  368;  productions  after  record  completed,  366,  487;  pro- 
ducing writings  in  party's  own  possesficn,  367  ;  what  is  "  within  one*s 
power**  ?  ib.  487 ;  Court  may  at  any  time  order  prodiHCion  of  writings 
necessary  for  decision  of  cause,  ib. ;. writings  in  custody  of  opponent,  368  ; 
ordering  and  forcing  production  of  such,  ib.  369 ;  see  Produciions, 

4b 
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RMOfirj  or  writiiift  by  m§mm;  9M,  800;  m*  IHUggmeti  aftv  neord 
doMA  this  can  only  b«  dooetofim  aTtnotntf,  366;  370 ;  orwhcTOtfaejr 
an  tmUmt  tigMrta,  SM,  487 ;  ftndlogt  ai  to  gnn^ng  or  rifiguiii|^  dOlgoooa 
may  bo  inaortod  in  latiriocator  bofora  rooord  doood,  870;  ostraeiiiig  acs 
and oominiMioii,  870;  nmU  ii  waBdimt  if  witnonea  aro  in  Bdinborgli, 
ib.  t  whore  both  partifli  lead  pnw^  ona  oommiesion  and  two  dUigenoee  need, 
871 ;  where  ono  on  poor*e  roU,  other  may  not  nae  hie  greteitooa  eomaus- 
eion,ib. 

^TeollM^  ngperfOi  860,  487. 

Proeednre  before  oommifeioDer,  871 ;  eee  CammisHm ;  oonaael  may  attend, 
871 ;  and  their  §tm  may  be  allowed  ai  chaife  i^ainet  opponent,  ib. ; 
oitiag  haver,  ib.  t  macking  writinga  ae  relatiTe^  87S. 

Forcing  produetion,  871, 878. 

Qnartiooi  whieh  may  be  aiked  haver,  378 ;  he  need  not  aneww  qnaetieo  of 
law,  nor  one  infoning  inftmy,  ib. ;  he  mnit  anawer,  hlthoogh  qncation  Ja- 
te  frand,  ib. ;  he  eannot  be  aaked  aa  to  merita  of  caae,  ih,  880  ;  and  hia 
depoeition  thereon  will  be  deleted,  878,  990  ;  nor  ean  ho  be  aakcd  aa  to 
tenor  of  writing,  878  ;  a  general  anawer  not  enough,  ib. 

What  writinga  ean  be  oalledlbry  808  ;ape6ifiGation  of  them,  878;  paztfoall- 
ing  fiir  private  writing  aanat  abow  intereat  in  it,  370 ;  drgreo  of  preeiaiott 
required  in  diligence,  876^  377  ;  ^  fiahing  diligenoe"  not  allowed,  370 ;  nor 
one  calling  for  inapeetion  of  haver^a  charter  cheat,  877  ;  booke  of  third 
party,  ib.  879;  opinlona  of  coonael,  809,  379;  private  plana,  379;  un- 
lodged  defencdl  in  criminal  prosecation,  368 ;  production  of  foreign  pro- 
ceedings, 379 ;  extracted  process,  ib. ;  papers  in  posseuion  of  public  boards 
or  public  pronecutor,  380 ;  under  lien  to  law  agent,  384. 

Who  may  be  examined ;  peers  and  their  widows  may,  S73,  374 :  see  Peer  ; 
not  pupils,  374 ;  minors  may,  ib.  ;  how  far  may  counsel  and  agents,  381 , 
382 ;  factors,  trustees,  &c  may,  384 ;  party  who  cannot  be  compelled, 
will  not  be  allowed  to  be  examined,  ib. 

Expenses ;  haver  entitled  to  expenses,  374 ;  and  party  when  so  examined, 
376;  rules  as  to  expenses,  375 ;  agent  personally  responsible  for  expenses 
to  havers,  and  may  he  summarily  imprisoned  for  them,  376 ;  haver  re- 

« quiring  second  diligence  is  not  entitled  to  expenses,  ib. 
Pporting  diligence  ;   time  for   reporting   is   fixed   in   interlocutor,   370 ; 
fror%ating  it,  ib. ;  on  prorogation,  must  new  commission  be  extracted  ^ 
870. 
WRITdf  register  of  probative ;  see  Regiiter. 
WRONGOUS  Impriaonment,  see  Imprisonment, 
ZETLAND,  see  ShfOoMi.^, 


FINW. 


J.  THOMSON,  Primtet,  MUnc  Sqmmrr. 


ERRATA. 


VOL.1. 

Page     4,  line  9.ybr  1,  /.  S. 

11.  iMt  Hne  of  note,/or  6.  0.  /.  d  5. 

W.  d.foot,/orl/.8. 

13,  18  and  19,/or  1  and  4,  /.  S;  and  5. 

ig,  8,  DeUU  Infra,  P.  V.  1& 

SI,  to  line  9  <uU4. 

^,  1«,  foot,  q/t^  1473,  add  11  July  184S,  L  Betl,  App^  6aS. 

S4,  18,/or24/.8S. 

I4l,  1 ,  nfter  appointed,  add  aa  foot  note,  sec  the  form,  ii^fta,  p.  425. 

7.  ^fler  40,  add  {wot  Mct.  t.  h^ra). 
145.  6,/or9.  9./.  9.  A.9;  and  to  add  A.  after  9  on  p.  19S, /.  8 ;  p.  908,/.  1,  note;  p. 

SOe./.  5:  p.  W&.l.  16;  V47,/.  20;  p  305,/.  6and9,  note. 
15),  21,  nfUr  6G80,  mW  bat  see  the  caies  of  Ckuritside,  4v.  uipra,  p.  148 

167,  7.  nfUr  1200,  m/iI  23  Sept.  1841 ,  U.  Rob  Ajpp.  475. 

169,  10,  qfter  29,  add  16  Aug.  183«,  vl.  W.  and  d.  271. 

196,  2.lbot,/orM./.«S. 

190,  19./(/r  21,  /.  33. 

907,  U,M  T.  8.  20,/. T.  8  A.  20,  and  10  add  A.  after  8  on  p.  228,  /.  16;  p.  597.  foot 

note. 
310,  11,  foot,  afUr  Osdinanr,  add  on  the  Bills. 

314,  17,/orand./.  10. 

318,  12,/or  5,  /.  6,  and  the  note  to  be  quoted. 

336,  13,/or  5,  /.  6. 

343,  20,  after  rUaddA,8, 17  July  1841. 

362,  11,J^  3,  /.  4. 

14.  afUr  281,  add  15  June  1824,  ii.  S.  App.  38& 
374,  13,^  is,  /.  would  appear. 

387.  13,it/r«r64,aiU25Mayl8;^,i.  W.  andS.SaS. 

396.  20,  qfter  370,  add  House  of  Lonln,  9  Mar.  184J,  xt.  8.  Jur.  559. 

410,  8,  foot,  qfUr  318,  add  9  Mar.  1843,  ii.  Bell,  App.  43. 

last  line,  after  both,  add  ibid. 
487,  1,  qfttr  house,  add.  and  see  PaUeratm  t.  PatUraon^  13  Jan.  1B46,  S.  Jur.  xvUi.  144. 

430,  2.  i^fUr  536,  add  House  of  Lords,  18  Aug.  1846  8.  Ju  .  xviii.  364 

442,  6  from  foot,  q/Ur  243,  add,  but  see  Cochrame  v.  HamUtom,  Uifra,  p.  501. 

450,  8  from  foot,ybr  iv.  /.  t. 

451,  5  from  foot, /or  (see  foot  note^  /.  and  notes. 

501,  last  Une,  qfter  794,  add.  wet  E  of  Man^lHd,  supra,  p.  442. 

507,  18  Jbr  preorting,  /.  reporting. 
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567,  7  from  totAJdr  18,  /.  17. 

631,  5  from  foot,  notes,/or  in.  /.  on. 

641,  1,  of  notes,  delete  last. 

6H,  12,/or  cedent,  /.  asdgnee. 

650,  16,  qfter  68,  add  )  (ritferenee  tofooi  noU,  omitted), 

609,  S  from  foot,ybr  6567,7.  656.7. 

673,  2  from  tbot^ftr  or  /.  on. 

678,  2,/or  decre  /.  decree. 

708,  2./or  394,  /.  657. 

729,  19,/or  Indorser,  L  indorsee. 

735,  f  ■■■  r.  :     ..■.-../(w  ]S, /,  I?. 

751.  fi^.i   .  i. .  ,   f  iv.5.  ^  V.  4  3. 

764.  9  trom  Jf^n/or  ^^,  /.  770.  . 

T70,  K»  frvm  Foot,/47r  »upr>, ;.  v.  L.  DrwN.  2  tleb.  1711.  M.  4tt. 

790,  6,  note,  ajifr  1 133,  &4d  ritwrnmrnim*  t.  AMrd,  15  Nor.  1845,  8.  Jur.  xtiii  S. 

864,  liJfrcTOfhot./of  1,7.  A, 

874,  likt  Un*,/r>f  17,  /.  IG. 

884,  1  £  or  Dntc  rnmi  ftKK,  i ufrf  In  Mmifc  O.  H« 

986,  2  Jnr  9fiO,  L  t«0, 

973,  l2,/i>r  as,  A  23,  B  ?. 

974,  11  fnim  foot,  it/Eir  H^gOFj^  «iM  (sec/V^  P.  ▼.  17.  5). 

990,  n.  fitr  Attken,  1.  Arihw  y  Uoe  13,  tf^  1846,  add  vUl  -D.  943;  Une  18,   ^fteT 

I— r  ,  aJii  A,  B  .,  16  July lim  tL  D.  1287. 

992,  13  from  foot,/or  Couita,  /.  Court. 

1141,  l,40rr417,aAl9iMlkmorjur1«liilloniii,lOSK. 
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